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The Clerk, Gloria Randlett, called the Senate to order at 1:00 p.m.
The prayer was offered by Rev. David P. Jones, Senate Chaplain.
For those of you I have not yet had the opportunity to meet, my name

is

David Jones and I am very flattered by the fact that Art Klemm is the
sixth Senate President who has asked me to serve as chaplain for all of
you - senators and staff and even lobbyists. Those of you who have been
here before already know this, but I want to be sure that everyone understands that I am here in your midst with a very partisan agenda. That
agenda, however, has nothing to do with politics, policy or legislation. My
one-issue agenda is you, each one. I am here to remind you that you are
cared about and appreciated, and that you will be cared for, as you carry
out this challenging and stimulating and frustrating work of governing.
Thank you for being willing to do it.
brief thoughts as you begin this vital work: Always remember that
office you hold for this short period of time is yours, you have
earned it - you have won it. Those chairs there that you will be sitting
in belong to the people. They are ours, all of ours, not yours. So sit
lightly. Many great people have sat in them before you. Many others
will follow you. Second, how you treat one another in the process of
your governing will be a major determining factor of the value of whatever legislation you produce. How you function together here will show
the rest of us how you feel we should function in relation to one another. Teach us well.

Two

while the

O

Lord, our God, creator of the universe and crafter of our lives, fill
chamber, fill this building and fill the lives of each one here with the
gentle dynamite of Your purpose for us. Make us ruthless in the pursuit
ofjustice, passionate in promoting one anothers dignity, and principled
in the things we stand for and the policies we implement, and all will
Amen
be well.
this

Senator Roberge, Dean of the Senate, led the Pledge of Allegiance.

The Clerk

of the Senate, Gloria
ate for attendance.

M. Randlett,

There were 23 members present.
Senator Pignatelli was excused for the day.

called the Roll of the Sen-
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OATH OF OFFICE FOR SENATOR
At this time, on the first Wednesday in December, in the year of our
Lord, Two Thousand, being the day prescribed by the constitution for
the legislature of New Hampshire to assemble and the Honorable C.
Jeanne Shaheen, Governor of the state of New Hampshire, accompanied by the honorable governors council, having come into the Senate
Chamber, will now subscribe the oaths of office and witness the signing of the oath by each individual senator, and verify that these are
duly qualified as senators agreeably to the provisions of the constitution - C. Jeanne Shaheen, Governor of the state of New Hampshire.

On

behalf of the Executive Council,
able senate.

I

would

like to

swear in the honor-

District
•ict No. 16

Harold W. Burns
Edward M. Gordon
Carl R. Johnson
Robert K. Boyce
Clifton C. Below
Caroline McCarley
Robert B. Flanders
George F. Disnard
Sheila Roberge
Thomas R. Eaton
Mark D. Fernald
Jane E. O'Hearn
Gary R. Francoeur
Sylvia B. Larsen
Theodore L. Gatsas

District
•ict No. 17

John

District
•ict No. 18

Daniel

District
•ict No. 19

Russell E. Prescott

District
•ict No. 20

District
•ict No. 22

Lou D'Allesandro
Katherine Wells Wheeler
Arthur Paul Klemm, Jr.

District
•ict No. 23

Beverly A. Hollingworth

District
'ict No. 24

Burton

District
•ict No. 1
District
•ict No. 2
District
'ict No. 3
District
•ict No. 4
District
•ict No. 5
District
•ict No. 6
District
•ict No. 7

District
•ict No. 8
District
•ict No. 9
District
•ict No. 10
District
•ict No. 11
District
•ict No. 12
District
•ict No. 14
District
•ict No. 15

District
•ict No. 21

Barnes,

S.

R

J.

Jr.

O'Neil

Cohen

NOMINATIONS
Nominations

for

temporary presiding

officer:

Senator Gatsas nominated Senator Harold W. Burns for temporary presiding officer.

Senator Johnson seconded the nomination.

Further nominations.
Senator Barnes moved that nominations for temporary presiding officer
be closed.

Adopted.

SENATE JOURNAL

6

DECEMBER

2000

3

Bums for temporary

Question is on electing Senator Harold W.
presiding officer.
Adopted.

Senators Gordon and Fernald escorted temporary presiding
Burns to the rostrum.

officer,

Sena-

tor Harold W.

Senator Harold W. Burns, the presiding

officer,

asked for nominations

for the President of the Senate.

Senator Francoeur nominated Senator Arthur
dent of the Senate.

R Klemm, Jr. for the Presi-

Senator Eaton seconded the nomination.

Further nominations.
Senator Roberge moved that nominations for President of the Senate be
closed.

Adopted.

Question

is

on electing Senator Arthur

P.

Klemm,

Jr. for

Senate

President.

Adopted unanimously. V. V.
Senator Arthur P. Klemm, Jr. is elected the President of the Senate.
Senator Burns requested that Senators Prescott and D'Allesandro escort
the President of the Senate, Senator Arthur P. Klemm, Jr. to the rostrum.

SENATE PRESIDENT KLEMM: Thank you

very

much

for all

your

confidence. 1 would like to make a few remarks if I may. I am honored to be your Senate President. In the weeks since I was nominated
•by the caucus, my life has already changed. I have seen my name in
the papers far more than I ever did before. What I used to call "free
time" has all but disappeared. I have had to make some difficult decisions that will affect how the Senate does business over the next two
years. In the last week, I have developed a heightened admiration for
each Senator who has held this office before me. I wish, in particular,
to acknowledge Bev Hollingworth who was elected to the Senate Presidency in the wake of the loss of our dear friend, Junie Blaisdell. Bev
has lead with fairness and great ability. She exhibited grace under pressure as she wore not only the legislative mantle, but presided over the
unprecedented and historic event of the Senate's first impeachment trial.
Bev, New Hampshire was truly fortunate to have you at the helm over
the last year.
I would like to thaink my wife, Marilyn, who has been with me every step
of the way - from my first campaign for the House to this moment. We
are truly partners, and I know that I would not be here without her.
Thank you for everything that you have made possible. The next several months may not be easy ones for you either, but 1 promise you that
I will do my best in this job, and I hope that you will be proud of me, as
I have always been of you.

am humbled by the responsibilities now before me. Much has been said
and written over the last week in speculation about the up-coming ses-

I

sion. I cannot promise that everything will go smoothly. In fact, I believe
that I can safely promise that it won't. But I do promise to be fair, to
respect your abilities and to promote an open process that will allow each
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of us to use our skills and experience for the people of this state. The
Senate is comprised of 24 dedicated, hard-working and talented people,
and is supported by a equally, committed and capable staff. Between
us, we are business people, educators, jurists, parents, grandparents,

volunteers and veterans. We come to Concord from the great north
country, the lake and the mountain regions, the seacoast, the booming
southern tier, the beautiful Monadnock and upper valley regions, and
the center of New Hampshire. We love this state or we would not be
here serving it. We do have different visions of New Hampshire's future course. We have disagreements on the matters of policy and priorities that we are all here to serve to the best of our ability, the people
of New Hampshire. This mission binds us all together, as does our real
fondness for each other. I have witnessed battles in the chamber that
grew passionate and heated, yet when the vote was over, we could
share a story or a laugh and dispel any political ill will and move on.
It is one of the things that I love about this group. New Hampshire's
history looks out at us from these murals as we sit in this historic
chamber. New Hampshire's presence greets us here everyday, here in
the capitol and in our home districts. The future is in our trust. Let us
never forget, not for one moment, the nature of that trust. Over the
next two years, we will debate, we will disagree, we will win and we will
lose. But we will move forward doing the peoples business. Thank you.

INTRODUCTION OF GUESTS
NOMINATIONS
Senator Gordon placed the
Senate Clerk.

name

of Gloria

M. Randlett

in nomination

for

SENATOR GORDON:

I do represent Senate district two, and Gloria is
a resident of Senate district two. She, as we all know, has been here for
a very long time. She has served us 21 years in some capacity here in
the Senate. Since 1989 she has served as Clerk of the Senate. She knows
where all the rules are kept and where all the bodies are buried. We all
know that she does a very competent job, a very capable job. Now that
she is now residing in Senate district two, where we do put people first,
I know that now that she is living in Senate district two, she will have
a sunny disposition every day. It is my privilege to place your name in
nomination, and ask that the body nominate her and elect her as Clerk
of the Senate.

Senator Wheeler seconded the nomination.

SENATOR WHEELER: Thank
to the

you,

it is

nomination of Gloria Randlett

for

my

pleasure to offer a second

Senate Clerk.

Further nominations.
Senator Below moved that the nominations be closed and that one vote
be cast for Gloria M. Randlett as Clerk of the New Hampshire Senate.

Adopted.
Gloria M. Randlett

is

New Hampshire Senate.
name of Tammy L. Wright in nomi-

elected Clerk of the

Senator Larsen moved to place the
nation for Assistant Clerk of the Senate.

SENATOR LARSEN: It is my honor to nominate Tammy Wright, as she
has been a familiar face in this Senate for 11 years. She has been Assistant Clerk since 1997. Not only is Tammy a valued staff member, but she
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one who works hard to meet the challenges of the job, and she is also
constituent and a wonderful mother here in town. I see her out and
about with her children, who are active in all phases of Concord life. I hope
that you will join with me in returning her to position of Assistant Clerk.
is

my

Senator Gatsas seconded the nomination.

SENATOR GATSAS:

rise to

I

second that nomination because she does

a great job with the muffins.

Further nominations.
Senator O'Neil moved that the nominations be closed and that one vote
be cast for Tammy L. Wright for Assistant Clerk of the New Hampshire
Senate.

Adopted.

Tammy

L.

Wright

is

elected Assistant Clerk of the Senate.

Senator Larsen moved that the name of Henry W. Wilson be placed in
nomination for Sergeant-At-Arms.

SENATOR LARSEN: It is also my honor to nominate Hank Wilson, Senate Sergeant-At-Arms. He has been a familiar face and a hard worker, and
a true friend, here in the Senate. I hope that you will join me in this nomination.
Senator Johnson seconded the motion.

SENATOR JOHNSON:

Mr. President,

it is

a pleasure for

me

to second

that motion.

Further nominations.
Senator Below moved that the nominations be closed and that one balbe cast for Henry
Wilson, Sergeant-At-Arms.

lot

W

Adopted.

Henry W. Wilson is elected Sergeant-At-Arms.
The President administered the oaths of office to the Senate Clerk, Assistant Clerk and the Sergeant-At-Arms.

RESOLUTION
Senator Hollingworth offered the following resolution:

RESOLVED,

that the secretary of state be requested to furnish the Senate with the official return of votes from the various senatorial districts.

Adopted.

The Honorable William M. Gardner, Secretary

of State, appeared

and

presented the return of votes for state Senators from the various senatorial districts, as returned to the Secretary of State's Office from the
general election held on November 7, 2000.

COMMITTEE REPORT
Select Committee to whom was referred the various returns of
votes for the state Senators from the several districts, having attended
to their duties and having examined the returns made to the secretary of state and the records in the office of said secretary, report that
they filed the state of the vote returned from the several districts as

The

follows:

SENATE JOURNAL

6

6

DECEMBER

2000

First District
Harold W. Burns, r
Wayne W. Presby, d

9,878
9,420

Plurality for Burns

458

Second District
Edward M. Gordon, r
Lynn Rudmin Chong, d
Plurality for

Gordon

16,426

6,510
9,916

Third District
Carl R. Johnson, r
George Epstein, i
Plurality for Johnson

14,716
12,534
2,182

Fourth District
Robert K. Boyce, r
Dennis P. Vachon, d
Plurality for Boyce

12,069
10,185
1,884

Fifth District
Clifton C. Below, d
Jim Rubens, r

12,877
12,011

Plurality for Below

866

Sixth District
Caroline McCarley, d

Newton, r
Plurality for McCarley
Cliff

10,589
10,302

287

Seventh District
Robert B. Flanders, r
Rick A. Trombly, d
Plurality for Flanders

10,609
10,520

89

Eighth District
George

F.

Disnard, d

Plurality for Disnard

14,502
14,502

Ninth District
Sheila Roberge, r

Kathleen McLaughlin Peterson, d
Plurality for Roberge

Tenth District
Thomas R. Eaton,
Bill

r

Lynch, d

Plurality for Eaton

18,620
11,344
7,276
11,911

8,554
3,357

Eleventh District

Mark

D. Fernald, d

Gary L. Daniels,
Bob Multer, L

r

Plurality for Fernald

11,155
10,623

843
532
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Twelfth District
Jane E. O'Hearn, r
Suzan L. R. Franks, d
Plurality for O'Hearn

Thirteenth District
Debora B. Pignatelli, d
Anthony LaGatta, r
Eric Postpischil, L
Plurality for Pignatelli

Fourteenth District
Gary R. Francoeur, r
Len Foy, d
James K. Wallack, L
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12,612
10,305

2,307

•

10,128
5,627

595
4,501

12,436
8,897

757

Plurality for Francoeur

3,539

Fifteenth District
Sylvia B. Larsen, d

.

Kristie S. MacNeil, r

James

S. Vogt,

L

14,364

8,217

728

Plurality for Larsen

Sixteenth District
Theodore L. Gatsas, r
Stephen T. DeStefano, d

Ken Blevens, L

6,147

13,254
11,652

871

Plurality for Gatsas

1,602

Seventeenth District
John S. Barnes, Jr., r
James E. Devine, d

13,988

Plurality for Barnes

5,772

8,216

Eighteenth District
Daniel P. O'Neil, d
William Infantine,

10,177
r

Plurality for O'Neil

8,618
1,559

Nineteenth District
Russell E. Prescott, r

11,972

Brian Woodworth, d

8,435

Plurality for Prescott

3,537

Twentieth District
Lou D'Allesandro, d
Bruce F. Hunter, r
PluraHty for D'Allesandro

10,177
7,922
2,255
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Twenty-First District
Katie W. Wheeler, d

Amos

13,848

Townsend, r
Plurality for Wheeler

7,110
6,738

R.

Twenty-Second District
Arthur R Klemm, Jr., r

14,989
10,530

Michael Hatem, d
Plurality for

Klemm,

4,459

Jr.

Twenty-Third District
Beverly A. Hollingworth, d
Stanley Jones, r
Alan D. Williams, I
Plurality for Hollingworth

Wendy

14,322
10,853
1,807
3,469

Twenty-Fourth District
Burton

J.

Wayne

P.

Cohen, d
Semprini, r

Plurality for

12,732
12,349

Cohen

383

RESOLUTION
Senator Cohen offered the following Resolution:

RESOLVED, that the returns from the several senatorial districts be
referred to a select committee of three with instructions to examine and
count the same and report to the Senate where any vacancies or contest
exists and if so, in what senatorial district.
Adopted.

The chair appointed Senators: Wheeler, Flanders and O'Hearn

to

exam-

ine the vote totals.

Senator Boyce offered the following Resolution:

RESOLUTION
RESOLVED,

that the rules of the 1999-2000 session be adopted as the
rules of the 2001-2002 session, with the following date changes and be
it further resolved that these rules may be amended by majority vote for
the next two legislative days.

Adopted.
17-A (a) The Office of Legislative Services shall not draft a Senate bill
or resolution, other than the general appropriations (budget) bill or the
capital budget bill, unless a request by a member for drafting with complete information has been received not later than 5:00 p.m. Friday,
December 22. 2000.

Adopted.

COMMITTEE REPORT
Senator Flanders reported that the select committee to whom was referred the various return of votes for state Senators from the several
districts, having attended to their duties and having examined the returns made to the Secretary of State and the records in the office of said
secretary, report that they find the state of the vote returned from the
several districts to be correct.

Adopted.
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RESOLUTION
Senator McCarley offered the following resolution:
Salary and Mileage Pajrments to the

Members

of the Senate:

RESOLVED, that the salary of the members of the Senate be paid in one
undivided sum as early as practical after the adoption of this Resolution,
and be it further Resolved, that mileage of
paid every two weeks during the session.

members

of the Senate be

Adopted.

RESOLUTION
Senator Disnard offered the following resolution:

RESOLVED, that the Clerk of the Senate be authorized to provide
during the session one daily or two weekly newspapers printed within
the state or daily newspaper clips to the members and officers of the
Senate.

Adopted.

HOUSE MESSAGE
The House

of Representatives has organized

and has elected

its officers:

Speaker of the House: Representative Gene G. Chandler.
Clerk of the House: Karen O. Wadsworth.
Sergeant-At-Arms: Robert A. Johnson, H.

HOUSE MESSAGE
The House

of Representatives is organized and ready to meet with the
honorable Senate in Joint Convention for the purpose of electing a State
Treasurer and a Secretary of State.

RESOLUTION
Senator Francoeur moved that be it RESOLVED, to meet in Joint Convention for the purpose of electing the Secretary of State, State Treasurer and for canvassing votes for the Governor and Council.

Adopted.
In

recess for Joint Convention.

Out of Recess.

ANNOUNCEMENTS
Senator Francoeur moved that the Senate having organized and completed its business of the day that we now adjourn until Convening Day,
Wednesday, January 3, 2001 at 10:00 a.m.

Adopted.

LATE SESSION
Senator Hollingworth moved that the business of the day being completed, that the Senate now adjourn until Wednesday, January 3, 2001
at 10:00 a.m.

Adopted.

Adjournment.
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RULES OF THE SENATE
1.

Determination of quorum; correction of JournaL

2.

Members, decorum of.
Members, conduct when speaking.
Members not to speak more than twice.

3.
4.

President shall recognize whom.
Questions of order, appeal.
7. Member, absenting himself.
8. Motions, order of preference.
9. Questions postponed indefinitely not acted upon in same biennium.
10. Questions, when divided.
11. Objections to reading paper, how determined.
12. Roll Call, everyone must vote.
5.
6.

Galleries, clearing of.
Reconsideration, motion for.
15. Petitions, introduction of.
16. Bills; shall be numbered and expressed clearly.
17. Bills, introduction of.
17-A (a) Bills, deadlines for drafting.
17-b Bills, deadlines for information.
17-c Final deadline.
18. Resolutions to be treated as bills.
19. Bills shall have three readings; progress of; time for second and
third readings.
20. Bills, printing and distribution.
21. Bills amended only on second reading; filing of amendments.
22. Public hearings to be held and advertised.
23. Amended bills, printed distributed and disposed of.
24. Appropriating money, to whom referred.
25. President to sign bills, etc.
13.
14.

26.
27.
28.

29.

Committees, appointment
Standing Committees.
Messages sent to House.
Messages, when received.

of.

30. Voting; division of Senate.
31. Visitors to Senate.

Hours

of meeting.
Rules of Senate, how suspended.
34. Rules of Senate, how rescinded.
35. Committee of the whole.
36. President may name member to chair.
37. Senate staff; composition and duties.
38. Senate staff; days of employment.
39. Committees, reports and meetings.
40. Appeal, presiding officer ruling.
41. Motions, no substitution under color of amendment.
32.

33.

42.
43.

Conflict of interest.
Committee of Conference reports.

Personal privilege.
Requisition Approval Required.
46. Fiscal notes, requirements.
44.
45.
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SENATE RULES
The President, having taken the

chair, shall determine a quorum to
entry in the daily journal shall be corrected no later than the third succeeding legislative day, and the
permanent journal corrected one week after the permanent journal
copy is placed in the hands of the Senate.

1.

be present.

Any erroneous

No member shall

hold conversation with another while a member is
speaking in debate, or use electronic devices, including but not
limited to personal computers, and telephonic devices, without leave of the Senate
Every member, wishing to speak, shall address the President and
when he has finished shall, if having risen to speak, then sit down.
No member shall speak more than twice on the same question on the
same day without leave of the Senate.

2.

.

3.

4.

More than one member

5.

dent shall decide

who

rising to speak at the
shall speak first.

same

time, the Presi-

If any member transgresses the rules of the Senate, the President
shall, or any member may, call him to order; in which case the mem-

6.

ber so called to order shall immediately cease and desist, and the
Senate, if appealed to, shall decide the case. But if there is no appeal, the decision of the President shall be conclusive.

No member shall absent himself without permission from the Senate.
When any question is under debate, no motion shall be received but

7.
8.

adjourn; second, to lay upon the table; third, for the previous
question; fourth, to postpone to a certain day; fifth, to commit; sixth,
to amend; and seventh, to postpone indefinitely; which several motions shall have precedence in the order in which they are so arrsmged.
Motions to adjourn, to lay upon the table, for the previous question,
and to take from the table shall be decided without debate. Motions
to postpone to a certain day shall be debatable both as to time and
subject matter. No motion to postpone indefinitely, to postpone to a
certain day, or to commit, being decided, shall be in order at the same
stage of the bill or resolution, until after adjournment.
first, to

A

question which is postponed indefinitely shall not be acted upon
during the biennium except whenever two-thirds of the whole number of elected Senators shall on division taken, vote in favor thereof.
Any bill which is indefinitely postponed shall not be reintroduced
under cover of an amendment to the general appropriations (budget)
bill. No motion to suspend this rule shall be permitted.

9.

Any member may

call for a division of the question when the sense
Unless otherwise specifically provided for, a majority
of those present and voting shall be required to pass any vote.
11 When the reading of a paper or document is objected to by a member, the question shall be determined by a vote of the Senate; and
without debate.
10.

will

admit

it.

-

12.

When

the nays and yeas have been moved by a member and duly
seconded by another member, each member present shall declare his
assent or dissent to the question, unless for special reason he be excused by the Senate. The names of the persons so making the motion
and the second shall be recorded in the Journal. A member who is to
be absent when the yeas and nays are required may pair his vote with
another member, to be present or also to be absent, who intends to
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vote on the opposite side of the question. Pairs shall be permitted only
if the yeas and nays are tEiken on such question. Both members shall
file such pair in writing with the Clerk before the question is put. In
all cases of pairing, the vote of neither member shall be counted in
determining the result of the roll call; but the Clerk shall announce
all pairs and enter them in the Journal. The President shall determine
the order of the roll call. No member shall be required to vote in any
case where he was not present when the question was put.

13 In case of any disturbance or disorderly conduct in the gallery, the
President shall have the power to order the same to be cleared. The
Chairman of the Committee of the Whole may restrict attendance
to the duly elected Senators.
.

14.

No vote shall be reconsidered, unless the motion for reconsideration
be made by a member who voted with the prevailing side, nor unless
the notice of such motion be given to the Senate in open session prior
to adjournment on the same day on which the vote as passed, or on
the next day on which the Senate shall be in session within one half
hour after the convening of the early session, and any such notice of
reconsideration shall be effective for three legislative days only and
thereafter shall be null and void.

14 (a) Reconsideration of any bills subject to a transfer date established
by joint rules must be acted on or before the joint rule deadline, and
thereafter shall be null and void.
15 Before any petition shall be received and read, a brief statement of the
contents thereof shall be made by the member introducing the same.
.

16 All petitions, memorials and other papers addressed to the Senate £md
all bills and resolutions to be introduced in the Senate, shall be endorsed with the name of the Senator presenting them, and with the
subject matter of the same. Every bill shall be marked on the first
page "Senate Bill" and numbered serially; every joint resolution shall
be marked "Senate Joint Resolution" and numbered serially; every
concurrent resolution proposing a constitutional amendment shall be
marked "Concurrent Resolution Proposing a Constitutional Amendment" and numbered serially; and every other concurrent resolution
shall be marked "Senate Concurrent Resolution" and numbered serially, as each bill or resolution is introduced into the Senate.
.

17 All petitions, memorials and other papers addressed to the Senate
and all bills and resolutions to be introduced into the Senate shall
be delivered or caused to be delivered to the Office of Legislative
Services, which in turn will submit it to the sponsor for his signature, and then to the Clerk by Legislative Services. If requested by
the sponsor, a proposed bill, resolution or petition shall not be made
public, except by the sponsor, until signed by the sponsor. During any
adjournment the President may receive bills and resolutions for
printing and for reference to committee, provided that no bill shall
have a public hearing until it is formally introduced into the Senate printed and available for distribution. The President shall take
up all bills and resolutions for introduction at the early session.
.

(a) The Office of Legislative Services shall not draft a Senate bill or
joint resolution, other than the general appropriations (budget) bill or
the capital budget bill, unless a request by a member for drafting with
complete information has been received not later than 5;00 p.m. on
Friday. December 22. 2000.

17-A
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(b) Every Senate bill and joint resolution, except the general appropriations (budget) bill or the capital budget bill, or bills concerning
the Claremont Decision: Docket #97-001, must be signed off in Legislative Services by 5:00 p.m., on Friday, January 22, 1999.

Notwithstanding the provisions of 17 (a), (b), and (c), a Senate bill,
Senate joint resolutions, or Senate concurrent resolution may be accepted by Legislative Services for drafting and introduced into the Senate at any time prior to the deadline established by Joint Rules for the
transfer of bills out of the first body if approved by either a majority of
the Senate Rules Committee or a two-thirds vote on the floor.
(c)

(d) No bill the subject matter of which has been indefinitely postponed
or made inexpedient to legislate in the Senate in the first-year session
shall be admitted into the second-year session whether as a bill, an
amendment, a committee of conference report or in any other manner.

Legislation returned from the non-originating body, with an
shall not be re-referred to Committee but shall have one
of the following recommendations: Concur, Nonconcur, Nonconcur
and Request a Committee of Conference.
(e)

amendment,

17-B Committees of Conference.

Whenever there be any disagreement between the Senate and the
House on the content of any bill or resolution, and whenever both
bodies, voting separately, have agreed to establish a committee of
conference, the President of the Senate shall appoint three members
to the Senate conference committee on the bill and the Speaker of
the House shall appoint four members to the House conference committee. Exceptions: (1) the House committee of conference on the
operating budget shall consist of five members; (2) the number of the
members of the committees of conference on any bill may increase
or decrease if the President and the Speaker both agree. The two
committees of conference on a bill shall meet jointly but vote separately while in conference. A unanimous vote by both committees of
conference shall be necessary for an agreed report to the Senate and
the House by the committees of conference.
(b) The first-named person from the body where the bill or resolution in disagreement originated shall have the authority to call the
time and place for the first meeting of the committees of conference
(a)

on said

bill.

The first-named person on a committee of conference shall be the
chairman of that conference. The chairman of the committee of conference of the body where the bill or resolution in disagreement originated shall chair the joint meeting of the committees of conference.
(d) No action shall be taken in either body on any committee of conference report earlier than some subsequent day, after the report has
been delivered to the seats or placed on a member's desk. A committee of conference may neither change the title of any bill submitted
to it nor add amendments which are not germane to the subject mat(c)

ter of the bill as originally submitted to

it.

Conference Committees on Budget Bills. The report of each committee of conference on either the general appropriation bill, or the
capital improvements bill shall be printed in the journal or a supplement thereto of the appropriate body before action on said report is
taken on the floor. Non-germane amendments, sections and footnotes
to such bills (except footnotes in explanation of the principal text of
(e)
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such bills or designating the use or restriction of any funds or portions thereoD are prohibited and shall not be allowed under any circumstances. Notwithstanding the general provisions of paragraph
(h) of this section, the Conference Committee on general appropriations bill may propose new items for inclusion in said bill but no such
item may be so included unless and until it shall have been returned
to both the Senate and the House and adopted in identical form by
a majority vote in each body.

When both committees of conference on a concurrent resolution
proposing an amendment to the constitution have agreed, the committee of conference from the body which acceded to a request for
committees of conference shall file its report with the clerk of that
body who shall print it in full in the journal or supplement of that
body. The report shall be made a special order of business at the late
session of a subsequent day. After said report has been adopted by
the first body, a message shall be transmitted to the second body
which shall then act upon the report of its committee of conference.
(f)

A sponsor of any bill or joint resolution referred to committees
of conference shall, upon his request, be granted a hearing before
said committees prior to action thereon.
(g)

(h) No member of a committee of conference shall sign any report
that contains non-germane amendments or subject matter that has
been indefinitely postponed in either body. For the purposes of this
rule, a non-germane amendment would be any subject matter not
contained in either the House or the Senate version of the bill.

18 All resolutions which may require the signature of the Governor shall
be treated in the same manner as bills.
.

19 Every

have three readings in the Senate previous to its pasand second readings shaU be by title only which may be
accomplished by a conglomerate resolution, after which the bill shall
be referred by the President to the appropriate committee and shall be
printed as provided in Rule 20, imless otherwise ordered by the Senate. No bill Eifter it has been read a second time shall have a third reading until after adjournment fi-om the early session. The time assigned
for the third reading of bills and resolutions shall be in the late session
unless otherwise ordered by the Senate. The orders of the day for the
reading of bills shall hold for every succeeding day imtil disposed of.
20 After every bill shall have been read a second time, and referred
by the President to the appropriate committee, the Clerk shall procure a sufficient number of copies, printed on paper of uniform size,
for the use of the legislature, and cause the same to be distributed
to the members, and when printed the bill shall be immediately delivered to the committee to which it shall have been referred. Bills
received from the House shall be printed at the same stage of their
procedure unless they have been printed in the House and copies
distributed in the Senate, in which case any amendment made by
.

sage.

bill

The

shall

first

.

the House shall be duplicated and distributed in the Senate.
21

.

No amendment

shall be made but upon the second reading of a bill;
to bills and resolutions shall be in writing, with
the name of the Senator and the district he represents thereon. No
amendment to any bill shall be proposed or allowed at any time or by
any source, including a committee of conference, except it be germane.
Amendments shall have been reviewed by the Office of Legislative
Services for form, construction, statutory and chapter reference.

and

all

amendments
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be held upon each bill referred to a committee, and
notice of such hearing shall be advertised at least (present 7 days)
5 days before hearing in the Senate Calendar. The Senate Calendar shall be available on the World Wide Web for viewing as soon as
it has been released for printing.
the possession of committees shall be reported out with
one of the following recommendations: ought to pass, ought to pass
with amendment, re-refer to committee inexpedient to legislate,
or refer for interim study. Refer for interim study shall be a committee report only in the second year.
(b) Any legislation creating a chapter study committee shall have
membership limited to members of the General Court.
When a bill is reported favorably with an amendment, the report of
the committee shall state the amendment, and then recite the section of the bill in full as amended. The amendment shall be printed
in the calendar of the Journal on the date that the report is listed
for action. If no action is taken on that day, then the amendment
shall be printed on the day to which the bill has been referred. All
bills reported shall be laid upon the table and shall not be finally
acted upon until the following legislative day, and a list of such bills
with the report thereon shall be published in the Journal for the day
on which action shall be taken.
Every bill and joint resolution appropriating money, which has been
referred to another committee and favorably accepted by the Senate,
shall be committed to the Finance Committee for review. If any such
bills have been referred jointly to the Finance Committee and another
standing committee, the Finance Committee may report separately
and a further public hearing may be held at the discretion of the Finance Committee. All bills appropriating money, which are referred
directly to the Finance Committee shall have a hearing. Any bill which
has been referred to another committee and favorably accepted by the
Senate, which has an economic impact on the state may be referred
to the Committee on Economic Development for review. The Committee on Economic Development may hold a further public hearing at
the discretion of the Committee.
All warrants, subpoenas and other processes issued by order of the
Senate shall be under the hand and seal of the President attested
by the Clerk.
All committees of the Senate, including Senate members on committees of conference, shall consist of members of both parties as nearly
equal as possible, provided that on all committees, both parties shall
be represented. The President shall appoint the members of all committees, after consulting with the minority leader.
The standing committees of the Senate shall be as follows: The Committee on Finance, Committee on Capital Budget, Committee on Ways
6 Means, Committee on Banks, Committee on (present Economic Development) Energy and Economic Development, Committee on
Education, Committee on Environment, Committee on Executive Departments & Administration, Committee on Wildlife & Recreation,
Committee on Insurance, Committee on Internal Affairs, Committee on Interstate Cooperation, Committee on Judiciary, Committee
on Public Affairs, Committee on Public Institutions Health & Human Services, Committee on Rules & Enrolled Bills, and the Committee on Transportation.
,

.

24

.

25

26

27

.

.

.

15

A hearing shall

(a) All bills in

23
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28 Messages shall be sent to the House of Representatives by the Clerk
of the Senate.
29 Messages from the Governor or House of Representatives may be
received at all times, except when the Senate is engaged in putting
the question, in calling the yeas and nays, or in counting the ballots.
.

.

30 All questions shall be put by the President, and each member of the
Senate shall signify his assent or dissent by answering yea or nay.
If the President doubts, or a division is called for, the Senate shall
divide. Those in the affirmative on the question shall first rise from
their seats and stand until they be counted. The President shall rise
and state the decision of the Senate.
.

31

.

of the executive or members of the House
and its officers shall be admitted to the floor of
the Senate, except by the invitation of the President, or some mem-

No person

except

members

of Representatives

ber with his consent.
shall adjourn to meet on the subsequent legislative day
for the early session at the time mentioned in the adjournment motion. The late session shall immediately follow the early session unless the Senate shall otherwise order.

32.

The Senate

33

.

No standing rule of the Senate shall be suspended
of the members present vote in favor thereof. This

34

.

ply to Senate Rule

unless two-thirds
rule shall not ap-

9.

No

rule shall be rescinded unless two days notice of the motion has
been given and two-thirds of those present vote therefor.

35 The Senate may resolve itself into a Committee of the Whole at any
time on motion made for that purpose; and in forming a Committee
of the Whole, the President shall leave the chgdr, and appoint a chairperson to preside in committee.
36 The President when performing the duties of the Chair may, at any
time, name any member to perform the duties of the Chair.
.

.

37 The staff of the Senate shall be comprised of a clerk, an assistant clerk,
a sergeant- at- arms, and a doorkeeper who are to be elected by the
Senate, and such other personnel as the President shall appoint. The
President shall define the duties of all members of the Senate staff
which are not fixed by statute or otherwise ordered by the Senate.
.

member of the staff of the Senate shall be available on call to
carry out the work of the Senate.

38 Each
.

39.

The committees

shall promptly consider and report on all matters
referred to them. The President may authorize such committees
having a heavy load of investigation, re-drafting, research or amendments to meet as needed on non-legislative days during the legislative session. The Clerk of the Senate shall prepare a list by number,
title and sponsor of all Senate bills and resolutions in committee which
have not been acted upon within one week before the deadline established for the transfer of bills and resolutions from the Senate to the
House of Representatives, and he/she shall distribute this list to every member of the Senate as soon as it is prepared.

40 Any appeal from the ruling of the presiding officer shall be decided
by majority vote of the members present and voting.
.

41.

No new motion

shall be admitted under color of
substitute for the motion under debate.

amendment

as a
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member shall act in conformance with the duly
adopted Ethical Guidelines Eind Opinions of the New Hampshire Gen-

42. In all instances every

eral Court.

43 Action on the floor of a report of the Committee on Finance or a Committee of Conference on either the general appropriations (budget)
bill or the capital budget bill, shall not be taken by the Senate, until said report has been available from the Senate Clerk twenty-four
hours in advance, in written form. Nongermane amendments and
footnotes to such bills (except footnotes in explanation of the principal text of such bills or designating the use or restriction of any
funds or portions thereof) are prohibited and shall not be allowed
.

under any circumstances.
44-

PERSONAL PRIVILEGE: A Senator

may, as a matter of personal

privilege, defend his/her position on a bill, his/her integrity, his/her
record, or his/her conduct, against unfair or unwarranted criticism,
or may speak of an issue which relates to his/her rights, privileges
or conveniences as a Senator; provided, however, the matters raised
under personal privilege shall not be subject to questioning, an-

swer, or debate, by another Senator. Personal Privilege remarks
be included in the Daily Journal if requested by the Senator,
and in the Permanent Journal by vote of the Senate. A Senator may
speak on other matters of his/her choosing and in such cases may
be subject to questioning and/or answer according to the Rules of
the Senate.

may

45.

No officer or employee of the Senate during the session or any adjournment thereof shall purchase or contract for the purchase,
pay or promise to pay any sum of money on behalf of the Senate
or issue any requisition or manifest without the approval of the
Senate President.

46- If a drafting request for a bill or resolution

has been filed with the
requiring a fiscal note as provided in RSA
14:44-47, the substance or a draft of the proposal may be provided to
the legislative budget assistant for preparation of the required fiscal
note without the specific consent of the sponsor of the proposal, provided that the identity of the sponsor shall not be disclosed.
office of Legislative Services
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January

2001

3,

CONVENING DAY
The Senate met at 1:00 p.m.
A quorum was present.
The prayer was offered by David P. Jones, Senate Chaplain.
Last evening I was over in Dover for a gymnastics meet. As

my

daughter go through her various routines, with

I

watched
pound-

my heart
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ing in fear that she would hurt herself, I thought of all of you. It struck
me that the four particular traits needed to effectively perform on the
beam, on bars, on floor exercises and on the vault are the very traits
you are going to need to develop and use together over these next two
years if you are going to be the servants we have chosen you to be.
The beam is a four inch wide piece of wood, four feet off the floor. You
need incredible balance to be good at it. To perform on the uneven
bars requires a kind of strength that enables you to pull and lift and
spin the full weight of your body against the natural pull of gravity.
To be good in the floor exercises requires a keenly developed sense
of grace, timing and rhythm. To be out of sync with the music makes
you look pretty foolish. Finally there is the vault. To spring down the
long runway and encounter that immovable piece of athletic equipment with any kind of success takes pure, unadulterated courage. It's
a scary thing. So there you have the four ingredients that a gymnast
needs, and that this Senate will need as you do the people's work:
Balance, so you don't tip us over; strength, so that you actually can
do what you should do; a good sense of grace and timing, so that you
do it in the right way; and courage, just plain old courage. Nurture
those characteristics in your life and in your work here, and at the
end of the day, we will all be smiling.

Let us pray:

Gracious God, give to each one here, Senators and staff members, a
transcendent capacity to perceive and do the right things, and remind
them and remind us, that that will only come from You.
Amen
Senator Burns led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
Margaret Fitz, Executive Secretary
Michael Kitch, Legislative Aide
Jennifer Piscatelli, Legislative Aide
Marlene Taylor, Administrative Assistant

SENATE RULE

-

to the Democratic Leadership.

RATIFICATION OF RULES

Senator Boyce moved that the Senate ratify the necessary changes made
to Senate Rule 17-A (a) as to time, from 5;00 p.m. to 3;00 p.m. on

December

22.

2000

.

Adopted.

HOUSE MESSAGE
The House

of Representatives

is

ready to meet with the honorable Sen-

ate in Joint Convention for the purpose of canvassing the votes for Governor and Executive Council.
In

recess for Joint Convention.

Out of Recess.

RESOLUTION
Senator Francoeur moved that the Senate adjourn from the early session that the business of the late session be in order at the present time
and that when we adjourn we adjourn to January 4, 2001 at 11:00 am.

Adopted.
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ANNOUNCEMENTS
LATE SESSION
Senator Hollingworth moved that the Senate adjourn until Thursday,
January 4, 2001 at 11:00 a.m.

Adopted.

Adjournment.

January

4,

2001

INAUGURATION DAY
The Senate met at 11:00 a.m.
A quorum was present.
The prayer was offered by Rev. Janet Lombardo, Senate Guest Chaplain.
Holy God we ask You to give each of those gathered here an open
mind, a willingness to listen to each other and to hold each other accountable to what is right and good. Help this group to begin this term
with fresh eyes and open ears so that working together they may achieve

Amen

success.

Senator Gordon led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives is ready to meet with the Honorable Senate in Joint Convention for the purpose of hearing the report of the Joint
Committee appointed to compare and count the votes for Governor and
Executive Council, and for the inauguration of the Governor, the Honorable C. Jeanne Shaheen, and for the taking of the oath by the Executive Council.
In

recess for Joint Convention.

Out of Recess.

SENATE RULES AMENDMENT
Senator Boyce offered the following:

Amend

Senate Rule 17-A (b) to read as follows:
Every Senate bill and joint resolution, except the general appropriations (budget) bill or the capital budget bill must be signed off in Legislative Services by 5:00 p.m.. on Friday. Januarv 19. 2001
Delete from Rule 17-A (b)
Or bills concerning the Claremont Decision; Docket # 97 001
Amend the date and time for sign off of Legislation in the Office of Leg(b)

.

.

islative Services.

Amend

17-A

(e)

by inserting

after:

Legislation returned from the non-originating body, with an amendment,
shall not be re-referred to committee but shall have one of the following

(e)

recommendations: Concur, Nonconcur, Nonconcur
tee of Conference,

(

a motion to Nonconcur

Senator Below moved to divide the question.

Recess.

Request a Committhe legislation)

£ind

kills
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Out of Recess.

The question was divided.
Question

is

on the adoption of Senate Rule 17-A

(b)

is

on the adoption of Senate Rule 17-A

(e).

Adopted.

Question

SENATOR BELOW:

rise in opposition to the proposed amendment to
is to add a sentence at the end that says that "a
kills the legislation". I have heard no good reason

I

Rule 17-A (e), which
motion to Nonconcur
to pass this amendment.

I can think of quite a few bad reasons or good
reasons not to pass it. The proposed amendment would diminish the role
of the Senate, relative to the House, in the legislative process. It would
reduce the options and choices available to the Senate. It would weaken
this position of the Senate by yielding these options and power to the
House. It would thwart the will of the majority of the Senate, and it
would diminish the potential for the Senate to help solve the problems
and the challenges that we face. Specifically, looking at the legislation,
I would just like to explain it for particularly new members who may not
be faimiliar with this process, an issue that arose in the last session. The
rule concerns legislation that is returned from a non-originating body,
with an amendment, which has three recommendations... options, which
are concur, nonconcur or nonconcur and request a committee of conference. Just taking a hypothetical House Bill 1, that the House passes and
sends to the Senate, we choose to amend that bill because we didn't like
the way that the House sent it to us, and we send it back to the House.
They have three choices. They can agree with our amendment and then
it goes on to the Governor, or they can say that they don't like our amendment and request a committee of conference to talk it over and try to
find some agreement, or they can simply nonconcur and say, "we don't
accept your amendment, take the bill back." Now I say "take the bill
back" because under the House rules, which include the adoption of the
Mason Rules of Legislative procedure, which is widely used by most state
legislative bodies in this country, although not by this Senate. Under
those rules, the House returns the bill that they nonconcurred with back
to the Senate. This is a rare event, but it did occur a couple of times in
the last session. It came back to the Senate, in the case of HB 112 and
HB 109. In both instances we offered amendments to those bills that the

House nonconcurred with and it came back to us. What this amendment
would do, is to say that when the House nonconcurs, the bill dies. So the
Senate is no longer able to take possession of that bill and do anything
with it. When it is returned to us, we have some options. We can let the
bill die, we can just ignore it. We can choose to take a motion of reconsideration and reconsider our last action whereby we sent it to third
reading and onto the House, and we can undo that, bring it back to second reading, by reconsidering our action, then we can vote the bill inexpedient to legislate and kill it, as this proposes. We can strip the amendment that the Senate did and send it on to the Governor to become law,
as the House sent it to us. That is an option that we could have, or we
could choose to offer a different amendment and then send it back to the
House, or we could lay it on the table and just keep it. In most instances,
this doesn't really matter. If it is just a bill, we can start a new bill in
the process and send it to the House; however, under the constitution,
we have a somewhat different role with regard to one type of bill, which
under the constitution is called a "money bill". A money bill is consid-

24
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ered, by precedent, to be a tax measure. A bill that increases a tax or
raises or creates a new tax, can only originate in the House. It has to

be a House Bill. So when the House sends us a revenue tax measure,
which is fairly rare because the House doesn't pass a lot of taxes, when
it comes to us, and we want to amend that bill, we have to have a House
Bill to do that with. So in that instance, if we adopt this amendment to
the rule, the House nonconcurs, it kills the bill and we don't have the
opportunity to take that measure back into our hands and decide what
we want to do with it, with the will of the Senate majority. Now, just
briefly. The two bills... well I won't go into the history of them. One of the
bills was the tobacco tax bill. The other one was the income tatx bill, so
they were controversial bills. One of them, HB 112, did go on to become
law. After the House rejected it, it came back to us, we didn't like their
tax increase on the tobacco tax. We amended it, and ultimately, we offered an amendment that they went to a committee of conference on and
it ultimately did become law, and that helped us in the process. If the
bill just kills, then we are at the whim and wishes of the House when
they wish to send it back. I don't think that the vote on this should be
about whether you are for a particular tax: gambling, tobacco tax, income
tax, sales tax or whatever. The point is, if the House sends us something,
we want to have the option to be able to have, by majority vote of this
body, our opportunity to amend that bill, because we can amend those
revenue money bills. This is also not about... I want to say that I served
six years in the House, and I have a lot of respect and love of the House.
In fact, during my first two years here, many of my colleagues, particularly my democratic colleagues, often complained that I was too loyal to
the House. So this is not about loyalty to the House or the Senate, because I have come to respect and love the Senate as well. What I think
it is about is maintaining parity, in terms of our role in the legislative
process, and keeping our options as open as possible to help solve the
problems. So I would urge you to defeat this proposed amendment, and
if we need to clarify that reconsideration is necessary or a suspension
of the rules is necessary to take a bill back, then that might be appropriate. But to just give up and say that we relinquish our options, doesn't
make sense to me.

SENATOR FRANCOEUR:

I rise and agree with Senator Below for the
same purposes, but only for opposite reasons. I think that this piece that
we are looking at today has strengthened the Senate in the past. As I
sat here the last two years and we had this bill in so called 'desk'. .1 didn't
think that that did the Senate any honor. I think that as the House realizes that as the Senate deals with a bill and we amend it to what we
believe is appropriate form and send it back, that as they understand,
as 99 percent of the other bills that we have sent them, that they had
the same motions that we had, concur, nonconcur or nonconcur and set
up a committee of conference, which we do on all of our other pieces of
legislation. As we go forth this year, this is basically doing exactly what
we have done prior to the last two years. It sends a message to the House
that as we deal with legislation, that here is what the Senate's position
is and here is what we are sending them. I would ask the Senate to sup.

port the Rules Committee's recommendation.

SENATOR GORDON: I am a little undecided on this because I certainly
see all of the advantages that Senator Below pointed out to the bill. But,
I, like others, was a little bit disconcerted in the last session, in regard
to bills being kept in the bottom of the Senate President's desk. I didn't
think that was appropriate. I didn't like, no matter who the management
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of the Senate is, I don't like the idea that the management necessarily
can control a process that I, as an individual member may not be able
to participate in. So I like to know when a bill is coming over, that it is
going to be either dead or alive, and that I am not going to have to deal
with that at some future date. I think, more importantly, I think, adhering to the constitution, for the state, the constitution put in that there

a provision in the constitution specifically that says, appropriation
the House. What I am hearing here is an argument
here that says that we want to create a subterfuge so that we can be able
to initiate those bills when we want to. So I think that in adhering to
what the constitutional principles are, and that is, those bills should
originate in the House, we should in fact, maintain the constitution. In
doing that, I think that I would vote against this.
is...

bills will originate in

SENATOR HOLLINGWORTH:

I

on Rules, and yesterday when

sit

we

met on this, I raised the question because I was very concerned about
this amendment. I know that... I didn't vote against it, I just sat quietly
when the vote came. I am rather in an awkward position because today

am asking you to support removal of that 17 (e). I have no fear that
President IQemm is going to manipulate the process, because he will use
the process when he has to. Last term, we had to. The House was unable to pass anything. They could not put anything together. The Senate was forced to try to find a solution to the problem. The majority of
the Senate supported that action. Having this amendment out of there,
gives options. It gives us, the majority of the Senate, if they so choose,
a chance to take and do something; otherwise, our hands are tied. This
is unique in this state and the process. So while we used it, we have set
some precedent for it. I would like us not to cut off any opportunity for
us to use it again. We are not... it can't be done unless the majority of
you decide to do it. As we all know, the Republicans have the majority, so unless there is a coming-together of Democrats, Republicans and
Independents, there is no fear that this is going to be used inappropriately. So I would ask... while perhaps it was a little messy last time, we
did use it, we did use it to pass legislation. It was, I think, what the will
of this Senate wanted. So my only fear is that once we do this, we can't
go back. We can't unact what we do today I would just ask that we trust
in the presidency and we trust that he will make the right decision when
that bill comes out of his draw and that we will use it if we find om-selves
in the same situation that we found ourselves last term.
I

SENATOR FRANCOEUR:
we

couldn't

undo

this.

Senator Hollingworth, you were saying that
Could we not undo this with a 2/3 vote of the

Senate?

SENATOR HOLLINGWORTH:

Well

I

don't beheve that

we can, because

happen is that the bill will automatically be dead. Then to go
back in and change the rule, won't change that bill coming back to life,
because you would have already said that any bill is dead. So even if you
go back and change the rule, you can't breathe life back into a bill that
has been determined to be dead. You might not know it for several months.
Like in 109, that bill sat in the draw for a long period of time and the
same thing for 112. This way, it is going to be dead and you can't, several months later, go back and breathe life into it.
SENATOR LARSEN: I would just Hke to agree that I think that we are
in unique times. We have all seen how difficult it is to get agreement and
recognize that this smaller group of people does have the ability to act
in a more decisive and quick way than the larger body of Representa-

what

will
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like to also talk to the point made that we would be someagainst our constitution. Clearly, the Senate has always had
the ability to take a money bill and amend it. That is all that we are
really asking this group to keep open as a possibility, that if a bill, which
originates in the House, as a House Bill and a money bill, comes to the
Senate, we amend it, send it to the House, they don't agree with the way
that we amended it, it gives us the ability to find other ways. We don't
have to use it, we can, in the end, nonconcur with any of it, but given
the limited ability that the Senate has to act in these difficult times
tives.

I

would

how going

act between now and June, we need to keep all of our
urge you to think about how many options that you will
you have one hand tied behind your back. Thank you.

where we must
options open.

have when

I

Senator McCarley moved to have Senate Rule 17-A

Question

A roll

is

(e) laid

on the table.

on the tabling motion.

was requested by Senator Francoeur.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, McCarley, Disnard,
call

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

SENATOR BELOW:

I would still urge defeat of this amendment because
technically defective. It says, "a motion to nonconcur kills the legislation" read literally and technically, it means that if we send a bill with
an emiendment to the House, £uid somebody offers a motion to nonconcur,
the Speaker of the House accepts that motion, it kills the bill. Not that
the motion is adopted or that there is a vote of nonoccurrence, it simply
says a motion of nonconcur kills the legislation. I think that that is a
mistake to pass such sloppy language. Apparently the only reason to pass
this at this point is to exercise partisan, political muscle, and I think that
is a bad start for this session. Sorry.

it is

Question

A roll

is

call

on the adoption of 17-A

(e).

was requested by Senator Hollingworth.

Seconded by Senator Below.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11

Amendment

adopted.

ANNOUNCEMENTS
SENATOR BARNES (Rule #44): Coming back into the Senate was terrific
for

me, but

I

miss somebody very much. This person

is

Senator Blaisdell.
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He was a good friend of mine. He gave me more help sometimes than
other folks in my own party. I respected him greatly and I miss Junie very
much. With that being said, I had two years to sit around £ind think about
it. I would love to see the Senate, our body, agree to come up with a plan
to have a portrait of Senator Blaisdell, former Dean of our Senate, and
to have it hung right outside the door of this chamber. I have done a little
research on it. I have talked to the people who control the buildings and
they have no problem with it. All that we have to do is to say that is where
we want it and that is where it would go. The family, I haven't talked to
them personally, except for Bobby. Bobby has talked to his grandmother
and his grandmother, he told me, was delighted. I have not talked to his
grandmother. I asked the Senate President to put a committee together
if this body thought it appropriate, not to waste the committee's time, but
for the people sitting here that say that "no that is not a good idea" obviously we wouldn't want to go ahead with it. Me, personally, I think that
is the least that we can do as members of this body. I would like to get
the approval of this body for the Senate President to appoint a committee to get that taken care of. Thank you, Mr. President.

SENATOR D'ALLESANDRO (Rule #44): I think that the recommendation by Senator Barnes is totally appropriate. Those of us who knew
Junie Blaisdell and knew him well, know that his life was the New
Hampshire state Senate. He was dedicated to the Senate. He spent
more time in the Senate than any person in the history of the state
of New Hampshire. I knew Junie Blaisdell when I was coaching. He
was refereeing my games. By the way, Jack, he made some lousy calls.
He made some bad calls. The greatest call that we can make, in Junie's
behalf, is to really remember him as a person who stood for the real
values of New Hampshire, in terms of public service. No matter how
you look at this business, Junie Blaisdell gave 30 years of his life to
the New Hampshire state Senate. Certainly it is altogether fitting
that we as a Senate respond to that by giving a lasting memorial to
this state, on behalf of the Blaisdell family. I certainly support it and
would be very happy to participate in any way that I could. Thank
you, Mr. President.
Senator

Klemm

appointed the members for the Senator Blaisdell, Dean

of the Senate, Portrait Committee:

Senators: Barnes, Eaton, Hollingworth and Disnard.

RESOLUTION
Senator Francoeur moved that the Senate adjourn from the early session that the business of the late session be in order at the present
time.

Adopted.

LATE SESSION
Senator Francoeur moved that the business of the day being completed,
that the Senate be in recess for the sole purpose of introducing legislation, printing of bills, referring bills to committee and scheduling
committee hearings, and that when we adjourn we adjourn to the Call
of the Chair.

Adopted.
In

recess to the Call of the Chair.
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(01/04/01)

RULES OF THE SENATE
1.

2.
3.

4.

Determination of quorum; correction of Journal.
Members, decorum of.
Members, conduct when speaking.
Members not to speak more than twice.

President shall recognize whom.
Questions of order, appeal.
7. Member, absenting himself.
8. Motions, order of preference.
9. Questions postponed indefinitely not acted upon in same biennium.
10. Questions, when divided.
11. Objections to reading paper, how determined.
12. Roll Call, everyone must vote.
5.

6.

13.

Galleries, clearing

of.

Reconsideration, motion for.
15. Petitions, introduction of.
16. Bills; shall be numbered and expressed clearly.
17. Bills, introduction of.
17-A (a) Bills, deadlines for drafting.
17-b Bills, deadlines for information.
17-c Final deadline.
18. Resolutions to be treated as bills.
19. Bills shall have three readings; progress of; time for second and
third readings.
20. Bills, printing and distribution.
21. Bills amended only on second reading; filing of amendments.
22. Public hearings to be held and advertised.
23. Amended bills, printed distributed and disposed of.
24. Appropriating money, to whom referred.
25. President to sign bills, etc.
14.

26.
27.
28.
29.

Committees, appointment
Standing Committees.
Messages sent to House.
Messages, when received.

of.

30. Voting; division of Senate.
31. Visitors to Senate.
32. Hours of meeting.
33. Rules of Senate, how suspended.
34. Rules of Senate, how rescinded.
35. Committee of the whole.
36. President may name member to chair.
37. Senate staff; composition and duties.
38. Senate staff; days of employment.
39. Committees, reports and meetings.
40. Appeal, presiding officer ruling.
41. Motions, no substitution under color of
42. Conflict of interest.
43. Committee of Conference reports.
44. Personal privilege.
45. Requisition Approval Required.
46. Fiscal notes, requirements.

amendment.
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SENATE RULES
The President, having taken the

chair, shall determine a quorum to
entry in the daily journal shall be corrected no later than the third succeeding legislative day, and the
permanent journal corrected one week after the permanent journal
copy is placed in the hands of the Senate.

1.

be present.

Any erroneous

No member

shall hold conversation with another while a member is
speaking in debate, or use electronic devices, including but not
limited to personal computers, and telephonic devices, without leave of the Senate
Every member, wishing to speak, shall address the President and
when he has finished shall, if having risen to speak, then sit down.
No member shall speak more than twice on the same question on the
same day without leave of the Senate.

2.

.

3.

4.

More than one member

5.

dent shall decide

who

rising to speak at the
shall speak first.

same

time, the Presi-

If any member transgresses the rules of the Senate, the President
shall, or any member may, call him to order; in which case the mem-

6.

ber so called to order shall immediately cease and desist, and the
Senate, if appealed to, shall decide the case. But if there is no appeal, the decision of the President shall be conclusive.
7.

No member

8.

When any

shall absent himself without permission

from the Senate.

question is under debate, no motion shall be received but
first, to adjourn; second, to lay upon the table; third, for the previous
question; fourth, to postpone to a certEiin day; fifth, to commit; sixth,
to amend; and seventh, to postpone indefinitely; which several motions shall have precedence in the order in which they are so arranged.
Motions to adjourn, to lay upon the table, for the previous question,
cmd to take fi-om the table shall be decided without debate. Motions
to postpone to a certain day shall be debatable both as to time and
subject matter. No motion to postpone indefinitely, to postpone to a
certain day, or to commit, being decided, shall be in order at the same
stage of the bill or resolution, until after adjournment.

A

question which is postponed indefinitely shall not be acted upon
during the biennium except whenever two-thirds of the whole number of elected Senators shall on division taken, vote in favor thereof.
Any bill which is indefinitely postponed shall not be reintroduced
under cover of an amendment to the general appropriations (budget)
bill. No motion to suspend this rule shall be permitted.

9.

Any member may

call for a division of the question when the sense
Unless otherwise specifically provided for, a majority
of those present and voting shall be required to pass any vote.
11 When the reading of a paper or document is objected to by a member, the question shall be determined by a vote of the Senate; and
without debate.

10

.

will

admit

it.

.

12

.

When

the nays and yeas have been moved by a member and duly
seconded by another member, each member present shall declare his
assent or dissent to the question, unless for special reason he be excused by the Senate. The names of the persons so making the motion
and the second shall be recorded in the Journal. A member who is to
be absent when the yeas and nays are required may pair his vote with
another member, to be present or also to be absent, who intends to
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vote on the opposite side of the question. Pairs shall be permitted only
if the yeas and nays are taken on such question. Both members shall
file such pair in writing with the Clerk before the question is put. In
all cases of pairing, the vote of neither member shall be counted in
determining the result of the roll call; but the Clerk shall announce
all pairs and enter them in the Journal. The President shall determine
the order of the roll call. No member shall be required to vote in any
case where he was not present when the question was put.

13 In case of any disturbance or disorderly conduct in the gallery, the
President shall have the power to order the same to be cleared. The
Chairman of the Committee of the Whole may restrict attendance
to the duly elected Senators.
.

14.

No vote shall be reconsidered, unless the motion for reconsideration
be made by a member who voted with the prevailing side, nor unless
the notice of such motion be given to the Senate in open session prior
to adjournment on the same day on which the vote as passed, or on
the next day on which the Senate shall be in session within one half
hour after the convening of the early session, and any such notice of
reconsideration shall be effective for three legislative days only and
thereafter shall be null and void.
Reconsideration of any bills subject to a transfer date established
by joint rules must be acted on or before the joint rule deadline, and

14 (a)

thereafter shall be null and void.

15 Before any petition shall be received and read, a brief statement of the
contents thereof shall be made by the member introducing the same.
.

16 All petitions, memorials and other papers addressed to the Senate and
all bills and resolutions to be introduced in the Senate, shall be endorsed with the name of the Senator presenting them, and with the
subject matter of the same. Every bill shall be marked on the first
page "Senate Bill" and numbered serially; every joint resolution shall
be marked "Senate Joint Resolution" and numbered serially; every
concurrent resolution proposing a constitutional amendment shall be
marked "Concurrent Resolution Proposing a Constitutional Amendment" and numbered serially; and every other concurrent resolution
shall be marked "Senate Concurrent Resolution" and numbered serially, as each bill or resolution is introduced into the Senate.
.

17 All petitions, memorials and other papers addressed to the Senate
and all bills and resolutions to be introduced into the Senate shall
be delivered or caused to be delivered to the Office of Legislative
Services, which in turn will submit it to the sponsor for his signature, and then to the Clerk by Legislative Services. If requested by
the sponsor, a proposed biU, resolution or petition shall not be made
public, except by the sponsor, until signed by the sponsor. During
any adjournment the President may receive bills and resolutions
for printing and for reference to committee, provided that no bill
shall have a public hearing until it is formally introduced into the
Senate printed and available for distribution. The President shall
take up all bills and resolutions for introduction at the early session.
.

17-

(a) The Office of Legislative Services shall not draft a Senate bill or
joint resolution, other than the general appropriations (budget) bill or
the capital budget bill, unless a request by a member for drafting with
complete information has been received not later than 3:00 p.m. on

Friday.

December

22. 2000.

SENATE JOURNAL

4

JANUARY

2001

31

Every Senate bill and joint resolution, except the general appropriations (budget) bill or the capital budget bill, must be signed off
in Legislative Services by 5;00 p.m.. on Friday. January 19. 2001
(b)

.

Notwithstanding the provisions of 17 (a), (b), and (c), a Senate
Senate joint resolutions, or Senate concurrent resolution may
be accepted by Legislative Services for drafting and introduced into
the Senate at any time prior to the deadline established by Joint
Rules for the transfer of bills out of the first body if approved by
either a majority of the Senate Rules Committee or a two-thirds
vote on the floor.
(d) No bill the subject matter of which has been indefinitely postponed or made inexpedient to legislate in the Senate in the first-year
session shall be admitted into the second-year session whether as a
bill, an aunendment, a committee of conference report or in any other
manner.
(e) Legislation returned from the non-originating body, with an amendment, shall not be re-referred to Committee but shall have one of the
following recommendations: Concur, Nonconcur, Nonconcur and Request a Committee of Conference, a motion to Nonconcur kills the leg(c)

bill.

islation.

17-B Committees of Conference.

Whenever there be any disagreement between the Senate and the
House on the content of any bill or resolution, and whenever both
(a)

bodies, voting separately, have agreed to establish a committee of
conference, the President of the Senate shall appoint three members
to the Senate conference committee on the bill and the Speaker of
the House shall appoint four members to the House conference committee. Exceptions: (1) the House committee of conference on the operating budget shall consist of five members; (2) the number of the
members of the committees of conference on any bill may increase
or decrease if the President and the Speaker both agree. The two
committees of conference on a bill shall meet jointly but vote separately while in conference. A unanimous vote by both committees of
conference shall be necessary for an agreed report to the Senate and
the House by the committees of conference.
(b) The first-named person from the body where the bill or resolution in disagreement originated shall have the authority to call the
time and place for the first meeting of the committees of conference
on said bill.

The first-named person on a committee of conference shall be the
chairman of that conference. The chairman of the committee of conference of the body where the bill or resolution in disagreement originated shall chair the joint meeting of the committees of conference.
(d) No action shall be taken in either body on any committee of conference report earlier than some subsequent day, after the report has
been delivered to the seats or placed on a member's desk. A committee of conference may neither change the title of any bill submitted
to it nor add amendments which are not germane to the subject mat(c)

ter of the bill as originally submitted to

it.

Conference Committees on Budget Bills. The report of each committee of conference on either the general appropriation bill, or the
capital improvements bill shall be printed in the journal or a supplement thereto of the appropriate body before action on said report is
(e)
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taken on the floor. Non-germane amendments, sections and footnotes
to such bills (except footnotes in explanation of the principal text of
such bills or designating the use or restriction of any funds or portions thereof) are prohibited and shall not be allowed under any circumstances. Notwithstanding the general provisions of paragraph
(h) of this section, the Conference Committee on general appropriations bill may propose new items for inclusion in said bill but no such
item may be so included unless and until it shall have been returned
to both the Senate and the House and adopted in identical form by
a majority vote in each body.
(f) When both committees of conference on a concurrent resolution
proposing an amendment to the constitution have agreed, the committee of conference from the body which acceded to a request for
committees of conference shall file its report with the clerk of that
body who shall print it in full in the journal or supplement of that
body. The report shall be made a special order of business at the late
session of a subsequent day. After said report has been adopted by
the first body, a message shall be transmitted to the second body
which shall then act upon the report of its committee of conference.
(g) A sponsor of any bill or joint resolution referred to committees
of conference shall, upon his request, be granted a hearing before
said committees prior to action thereon.
(h) No member of a committee of conference shall sign any report
that contains non-germane amendments or subject matter that has
been indefinitely postponed in either body. For the purposes of this
rule, a non-germane amendment would be any subject matter not
contained in either the House or the Senate version of the bill.
All resolutions which may require the signature of the Governor shall
be treated in the same manner as bills.
Every bill shall have three readings in the Senate previous to its
passage. The first and second readings shall be by title only which
may be accomplished by a conglomerate resolution, after which the
bill shall be referred by the President to the appropriate committee
and shall be printed as provided in Rule 20, unless otherwise ordered
by the Senate. No bill after it has been read a second time shall have
a third reading until after adjournment from the early session. The
time assigned for the third reading of bills and resolutions shall be
in the late session unless otherwise ordered by the Senate. The orders of the day for the reading of bills shall hold for every succeeding day until disposed of.
After every bill shall have been read a second time, and referred by
the President to the appropriate committee, the Clerk shall procure
a sufficient number of copies, printed on paper of uniform size, for
the use of the legislature, and cause the same to be distributed to
the members, and when printed the bill shall be immediately delivered to the committee to which it shall have been referred. Bills received from the House shall be printed at the same stage of their procedure unless they have been printed in the House and copies distributed
in the Senate, in which case any amendment made by the House shall
be duplicated and distributed in the Senate.
No amendment shall be made but upon the second reading of a bill;
and all amendments to bills and resolutions shall be in writing, with
the name of the Senator and the district he represents thereon. No
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amendment to any bill

shall be proposed or allowed at any time or by
including a committee of conference, except it be germane.
Amendments shall have been reviewed by the Office of Legislative
Services for form, construction, statutory and chapter reference.

any

22

.

soiirce,

A hearing shall be held

upon each bill referred to a committee, and
notice of such hearing shall be advertised at least (present 7 days)
5 days before hearing in the Senate Calendar. The Senate Calendar shall be available on the World Wide Web for viewing as soon as
it has been released for printing.
the possession of committees shall be reported out with
one of the following recommendations: ought to pass, ought to pass
with amendment, re-refer to committee inexpedient to legislate,
or refer for interim study. Refer for interim study shall be a committee report only in the second year.
(b) Any legislation creating a chapter study committee shall have
membership limited to members of the General Court.
When a bill is reported favorably with an amendment, the report of
the committee shall state the amendment, and then recite the section of the bill in full as amended. The amendment shall be printed
in the calendar of the Journal on the date that the report is listed
for action. If no action is taken on that day, then the amendment
shall be printed on the day to which the bill has been referred. All
bills reported shall be laid upon the table and shall not be finally
acted upon until the following legislative day, and a list of such bills
with the report thereon shall be published in the Journal for the day
on which action shall be taken.
Every bill and joint resolution appropriating money, which has been
referred to another committee and favorably accepted by the Senate,
shall be committed to the Finance Committee for review. If any such
biUs have been referred jointly to the Finance Conmiittee and another
standing committee, the Finance Committee may report separately
and a further public hearing may be held at the discretion of the Finance Committee. All bills appropriating money, which are referred
directly to the Finance Committee shall have a hearing. Any bill which
has been referred to another committee and favorably accepted by the
Senate, which has an economic impact on the state may be referred
to the Committee on Economic Development for review. The Committee on Economic Development may hold a further public hearing at
the discretion of the Committee.
All warrants, subpoenas and other processes issued by order of the
Senate shall be under the hand and seal of the President attested
by the Clerk.
All committees of the Senate, including Senate members on committees of conference, shall consist of members of both parties as nearly
equal as possible, provided that on all committees, both parties shall
be represented. The President shall appoint the members of all committees, after consulting with the minority leader.
The standing committees of the Senate shall be as follows: The Committee on Finance, Committee on Capital Budget, Committee on
Ways & Means, Committee on Banks, Committee on Energy & Economic Development, Committee on Education, Committee on Environment, Committee on Executive Departments & Administration, Committee on Wildlife & Recreation, Committee on Insurance,
(a) All bills in

,

23.

24

.

25

.

26

.

27

.
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Committee on Internal Affairs, Committee on Interstate CooperaCommittee on Judiciary, Committee on Public Affairs, Committee on Public Institutions Health & Human Services, Committee on
Rules & Enrolled Bills, and the Committee on Transportation.
28 Messages shall be sent to the House of Representatives by the Clerk
tion,

.

of the Senate.

29 Messages from the Governor or House of Representatives may be
received at all times, except when the Senate is engaged in putting
the question, in calling the yeas and nays, or in counting the ballots.
.

30 All questions shall be put by the President, and each member of the
Senate shall signify his assent or dissent by answering yea or nay.
If the President doubts, or a division is called for, the Senate shall
divide. Those in the affirmative on the question shall first rise from
their seats and stand until they be counted. The President shall rise
and state the decision of the Senate.
.

31

.

No person except members

members of the House
be admitted to the floor of the
Senate, except by the invitation of the President, or some member
with his consent.
of Representatives

and

of the executive or

its officers shall

32.

The Senate

33.

No standing rule of the Senate shall be suspended unless two-thirds
of the members present vote in favor thereof. This rule shcdl not ap-

shall adjourn to meet on the subsequent legislative day
for the early session at the time mentioned in the adjournment motion. The late session shall immediately follow the early session unless the Senate shall otherwise order.

ply to Senate Rule

34

.

9.

No

rule shall be rescinded unless two days notice of the motion has
been given and two-thirds of those present vote therefor.

35 The Senate may resolve itself into a Committee of the Whole at any
time on motion made for that purpose; and in forming a Committee
of the Whole, the President shall leave the chair, and appoint a chairperson to preside in committee.
36 The President when performing the duties of the Chair may, at any
time, name any member to perform the duties of the Chair.
37 The staff of the Senate shall be comprised of a clerk, an assistant clerk,
a sergeant-at-arms, and a doorkeeper who are to be elected by the
Senate, and such other personnel as the President shall appoint. The
President shall define the duties of all members of the Senate staff
which are not fixed by statute or otherwise ordered by the Senate.
38 Each member of the staff of the Senate shall be available on call to
.

.

.

.

carry out the work of the Senate.
39 The committees shall promptly consider and report on all matters
referred to them. The President may authorize such committees having a heavy load of investigation, re-drafting, research or amendments
to meet as needed on non-legislative days during the legislative session. The Clerk of the Senate shall prepare a list by number, title and
sponsor of all Senate bills and resolutions in committee which have
not been acted upon within one week before the deadline established
for the transfer of bills and resolutions from the Senate to the House
of Representatives, and he/she shall distribute this list to every member of the Senate as soon as it is prepared.
.
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the ruling of the presiding officer shall be decided

by majority vote of the members present and voting.
41

.

No new motion

shall be admitted under color of
substitute for the motion under debate.

amendment

as a

42 In all instances every member shall act in conformance with the duly
adopted Ethical Guidelines and Opinions of the New Hampshire Gen.

eral Court.

43 Action on the floor of a report of the Committee on Finance or a Committee of Conference on either the general appropriations (budget) bill
or the capital budget bill, shall not be taken by the Senate, until said
report has been available from the Senate Clerk twenty-four hours in
advance, in written form. Nongermane amendments and footnotes
to such bills (except footnotes in explanation of the principal text of
such bills or designating the use or restriction of any funds or portions thereof) are prohibited and shall not be allowed under any circumstances.
.

44.

A

PERSONAL

PRIVILEGE: Senator may, as a matter of personal
privilege, defend his/her position on a bill, his/her integrity, his/her
record, or his/her conduct, against unfair or unwarranted criticism,
or may speak of an issue which relates to his/her rights, privileges
or conveniences as a Senator; provided, however, the matters raised
under personal privilege shall not be subject to questioning, answer,
or debate, by another Senator. Personal Privilege remarks may be
included in the Daily Journal if requested by the Senator, and in the
Permanent Journal by vote of the Senate. Senator may speak on
other matters of his/her choosing and in such cases may be subject
to questioning and/or answer according to the Rules of the Senate.

A

45

.

No officer or employee of the Senate during the session or any adjournment thereof shall purchase or contract for the purchase, pay or
promise to pay any sum of money on behalf of the Senate or issue any
requisition or manifest without the approval of the Senate President.

a bill or resolution has been filed with the
Services requiring a fiscal note as provided in RSA
14:44-47, the substance or a draft of the proposal may be provided to
the legislative budget assistant for preparation of the required fiscal
note without the specific consent of the sponsor of the proposal, provided that the identity of the sponsor shall not be disclosed.

46. If a drafting request for
office of Legislative

Out of Recess.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED, that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 10-SCR 2 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.
Adopted.
First

SB

and Second Reading and Referral

10, relative to the transcription of hearings before standing committees of the Senate. (Sen. D'Allesandro, Dist 20: Internal Affairs)
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extending the reporting date of the committee to study and idenestabUsh the duties of the fish and game commission. (Sen. Disnard,
Dist 8; Rep. McKinney, Rock 29; Rep. Carlson, Hills 19: Wildlife and
11,

tify or

Recreation)

SB 12, relative to applications for the cooperative fencing program and
the depredation permit program in the fish and game department. (Sen.
Disnard, Dist 8: Wildlife and Recreation)
SB

13, relative to the duties of a school

nurse and relative to school food

and nutrition programs. (Sen. O'Hearn, Dist

12:

Education)

SB

14, relative to the definition of "school" for the purpose of the universal service fund for schools and libraries. (Sen. O'Hearn, Dist 12:

Education)

SB

15, extending the reporting date for the commission on the status
of community-technical education. (Sen. D'Allesandro, Dist 20: Educa-

tion)

SB

16-FN-A, relative to state financial aid for state fairs, and making
an appropriation therefor. (Sen. Gordon, Dist 2: Wildlife and Recreation)

SB

17-FN, relative to accidental disability retirement benefits upon the
death of a retired group II member. (Sen. Wheeler, Dist 21; Sen. Klemm,
Dist 22; Rep. Pepino, Hills 40: Insurance)

SB

18, relative to termination of small trusts. (Sen. Gordon, Dist 2; Rep.

Craig, Hills 38: Judiciary)

SB

19, establishing a committee to study prevention of voter fraud. (Sen.
Roberge, Dist 09; Sen. Francoeur, Dist 14; Sen. Boyce, Dist 4;, Sen. Barnes,
Dist 17; Sen. O'Hearn, Dist 12; Rep. Rodeschin, Sull 4; Rep.Johnson, Rock
25: Public Affairs)

SB

20, relative to possessory actions instituted on the basis of nonpayof rent. (Sen. Barnes, Dist 17: Executive Departments and Ad-

ment

ministration)

SB

21, establishing a commission to develop recommendations for legislation to reduce regulatory barriers to the creation of affordable housing. (Sen. Hollingworth, Dist 23; Sen. McCarley, Dist 06; Sen. Larsen,
Dist 15; Rep. Konys, Hills 33: Executive Departments and Admin-

istration)

SB

22, requiring certified radiologic technologists for the operation of

equipment licensed under the radiological health program. (Sen. Wheeler,
Dist 21; Sen. McCarley, Dist 6; Sen. Larsen, Dist 15; Sen. D'Allesandro,
Dist 20; Rep. Lent, Straf 8; Rep. Emerton, Hills 7; Rep. Millham, Belk 4;
Rep. Micklon, Rock 26; Rep. Pilliod, Belk 3: Executive Departments

and Administration)
SB 23-LOCAL, relative to the amount of interest on late paid property
taxes which may be waived by the tax collector. (Sen. Pignatelli, Dist 13;
Sen. O'Hearn, Dist 12; Sen. O'Neil, Dist 18; Sen. D'Allesandro, Dist 20;
Sen. Gatsas, Dist 16: Public Affairs)

SB

24, establishing a judicial nominating commission.
D'Allesandro, Dist 20; Rep. Downing, Rock 26: Judiciary)

SB

(Sen.

25, relative to preliminary breath tests. (Sen. Below, Dist 5; Sen.
Flanders, Dist 7; Sen. Gordon, Dist 2; Rep. Scovner, Graf 13: Judiciary)

SENATE JOURNAL

SB

4

JANUARY

2001

37

26, relative to probate court procedures regarding adoptions. (Sen.
2; Rep. Craig, Hills 38: Judiciary)

Gordon, Dist

SB

27, allowing the state to apply for review of a state prison sentence
by the superior court's review division. (Sen. Cohen, Dist 24; Rep. Welch,
Rock 18: Judiciary)

SB

28, permitting disclosure of final decisions of the commissioner of

revenue administration. (Sen. McCarley, Dist

6:

Ways and Means)

SB

29, relative to amending warrant articles by political subdivisions
that have adopted the official ballot referendum form of meeting. (Sen.
Roberge, Dist 9; Sen. Francoeur, Dist 14; Rep. Batula, Hills 18; Rep.
Goulet, Hills 15; Rep. Emerton, Hills 7; Rep. Herman, Hills 13; Rep. G.
Katsakiores, Rock 13: Public Affairs)

DNA

SB

30, establishing a committee to study the
offenders. (Sen. Holhngworth, Dist 23, Rep. O'Keefe,

database of sexual
21: Judiciary)

Rock

SB 31, eliminating straight ticket voting. (Sen. Cohen, Dist 24; Sen.
Pignatelli, Dist 13; Sen. Wheeler, Dist 21; Sen. D'Allesandro, Dist 20;
Sen. McCarley, Dist 6; Sen. HoUingworth, Dist 23; Sen. O'Neil, Dist 18;
Sen. Fernald, Dist 11; Sen. Disnard, Dist 8; Sen. Below, Dist 5; Sen.
Larsen, Dist 15; Sen. Gordon, Dist 2; Rep. Foster, Hills 10; Rep. Pilliod,
Belk 3; Rep. Langley, Rock 24; Rep. Norelli, Rock 31; Rep. Splaine, Rock
34: Public Affairs)

SB

exempting dumbwaiters from the elevator law. (Sen. Francoeur,
2; Rep. Clegg, Hills 23: Executive Departments and Administration)
32,

Dist 14; Sen. Johnson, Dist

SB

33, relative to the definition of "campsite." (Sen. Larsen, Dist 15; Sen.

Barnes, Dist

SB

17:

Wildlife

and Recreation)

34, relative to the process for nonrenewal of teacher contracts. (Sen.
12; Rep. Henderson, Rock 20; Rep. Snyder, Straf 14: Edu-

O'Hearn, Dist
cation)

SB

35, relative to a term for the chief justice of the

Gordon, Dist

2:

supreme

court. (Sen.

Judiciary)

SB 36-FN-A, making an
commission

for the

appropriation to the postsecondary education
purpose of tuition incentive grants. (Sen. (jordon, Dist

Sen. Larsen, Dist 15; Sen. Holhngworth, Dist 23; Sen. D'Allesandro,
Dist 20; Sen. O'Hearn, Dist 12; Sen. Gatsas, Dist 16; Rep. Hager, Merr 18;
Rep. M. Fuller Clark, Rock 36: Education)
2;

SB 37, extending the reporting date for the committee studying prescription drug access. (Sen. Holhngworth, Dist 23; Sen. Disnard, Dist 8; Sen.
McCarley, Dist 6; Sen. Larsen, Dist 15; Sen. Wheeler, Dist 21; Rep. Emerton,
Hills 7; Rep. Taylor, Straf 11: Public Institutions, Health and

Human

Services)

SB 38-FN,

relative to increasing the compensation of the public employee labor relations board. (Sen. D'Allesandro, Dist 20; Rep. Clayton,
Hills 39; Rep. Bridle, Rock 22: Executive Departments and Administration)

SB

39, establishing the positions of director of consumer affairs and market conduct chief administrator in the insurance department. (Sen. Bums,
Dist 1; Sen. Wheeler, Dist 21; Rep. L. Eraser, Merr 9; Rep. Francoeur, Rock
22:

Insurance)

SENATE JOURNAL

38

4

JANUARY

2001

SB

40, changing the method by which the insurance department assesses insurers to fund its administration fund. (Sen. Burns, Dist 1; Sen.
Wheeler, Dist 21; Rep. M. Fuller Clark, Rock 36; Rep. L. Eraser, Merr
9:

Insurance)

SB

41, relative to technical corrections for life, accident and health insurance. (Sen. Wheeler, Dist 21; Rep. Francoeur, Rock 22: Insurance)

SB

42, relative to charges for access to medical records. (Sen. Wheeler,
Dist 21; Rep. Seldin, Merr 17; Rep. Manning, Ches 9: Public Institutions, Health and Human Services)

SB

43, relative to the length of time allotted for school children to con(Sen. Hollingworth, Dist 23: Education)

sume meals.

SB

44, relative to false academic documentation. (Sen. Gordon, Dist 2;

Rep. Alger, Graf

9:

Judiciary)

SB 45, relative to the legislative oversight committee on electric utility
restructuring. (Sen. Johnson, Dist 3; Sen. Below, Dist 5; Rep. J. Bradley, Carr 8; Rep. Thomas, Belk 3: Energy
Economic Development)

&

SB

46, relative to payments of scheduled awards under the workers'
compensation law. (Sen. McCarley, Dist 6: Insurance)

SB

47, relative to ownership of certified public accounting firms.
(Sen. Johnson, Dist 3; Sen. D'Allesandro, Dist 20; Sen. McCarley, Dist
6; Sen. Eaton, Dist 10; Rep. Taylor, Straf. 11; Rep. Herman, Hills 13;
Rep. L. Eraser, Merr 9; Rep. R. Johnson, Rock 25: Executive Depart-

ments and Administration)

SB

48, relative to the rental of shared living facilities. (Sen. Johnson,
Dist 3: Executive Departments and Administration)

SB

49, establishing a committee to study the creation of a landlord-tenant mediation project. (Sen. Johnson, Dist 3: Executive Departments

and Administration)

SB 50, relative to the abatement of taxes in unincorporated towns or
unorganized places. (Sen. Below, Dist 5; Sen. D'Allesandro, Dist 20; Rep.
Patten, Carr 9: Public Affairs)
SB

51, relative to financial holding companies. (Sen. Larsen, Dist 15;

Rep.

SB
2;

T.

Reardon, Merr 23: Banks)

52, relative to liquor liability insurance coverage. (Sen. Gordon, Dist
8; Rep. R. Russell, Ches 15; Rep. T. Reardon, Merr

Rep. Avery, Ches

23:

Insurance)

SB 53, relative to attorneys' fees in certain circumstances under the
workers' compensation law. (Sen. Hollingworth, Dist 23; Sen. Larsen,
Dist 15; Sen. Wheeler, Dist 21; Rep. Brindle, Rock 22; Rep. Taylor, Straf
11:

Insurance)

SB

54, relative to the transfer of funds in the community-technical college
system. (Sen. Johnson, Dist 3; Sen. D'Allesandro, Dist 20; Sen. Barnes, Dist
17; Sen. Gatsas, Dist 16; Sen. O'Hearn, Dist 12; Sen. Larsen, Dist 15; Rep.
Peterson, Hills 8: Education)

SB

55, creating a commission to study the youth development center.
(Sen. Hollingworth, Dist 23: Public Institutions, Health and

Human

Services)
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56, relative to health care providers discontinuing service in

39

New

Insurance)
the economic development matching grants program.

Hampshire. (Sen. Gatsas, Dist

SB

16:

57, relative to
(Sen. Eaton, Dist 10; Sen. Disnard, Dist 8; Sen. Larsen, Dist 15; Rep.
Rodeschin, Sull 4: Energy
Economic Development)

&

SB 58, revising the requirements for a license as a bingo supplies or
lucky 7 tickets distributor. (Sen. Eaton, Dist 10; Rep. Alukonis, Hills 23:
Ways and Means)
SB 59, relative to the

inclusion of a signature declaration and verification statement on teacher certification applications. (Sen. Gordon, Dist
2:

Education)

SB

60, relative to the authority of the board of tax and land appeals to
assess attorneys' fees. (Sen. Below, Dist 5; Sen. D'Allesandro, Dist 20;
Rep. Patten, Carr 9: Public Affairs)

SB

61, establishing a procedure for summary administration of estates.
(Sen. Gordon, Dist 2; Rep. Craig, Hills 38: Judiciary)

SB

62, relative to guardianships. (Sen. Gordon, Dist 2; Rep. Craig, Hills

38:

Judiciary)

SB

63, relative to administration of estates and filing of wills by execuGordon, Dist 2; Rep. Craig, Hills 38: Judiciary)

tors. (Sen.

SB

64-FN-A, establishing a fund to pay mediators in the probate courts.
(Sen. Gordon, Dist 2; Rep. Craig, Hills 38: Judiciary)

SB

65, allowing licensed alcohol and drug counselors to obtain third
party payment and establishing a committee to study levels of licensure
of alcohol and drug counselors. (Sen. Wheeler, Dist 21; Rep. Taylor, Straf
11:

Insurance)

SB 66-FN-A, making an appropriation to the harbor dredging and pier
maintenance fund for the dredging of Hampton Harbor, Seabrook Harbor, and the mouth of the Blackwater River. (Sen. HoUingworth, Dist 23;
Rep. B. Moore, Rock 22; Rep. Weatherspoon, Rock 20; Rep. O'Keefe, Rock
21; Rep. Brindle, Rock 22; Rep. Francoeur, Rock 22: Environment)
SB 67-FN, relative to costs of locating and apprehending persons improperly at-large for driving-related offenses. (Sen. Eaton, Dist 10; Sen.
D'Allesandro, Dist 20; Rep. Bartlett, Belk 6; Rep. Packard, Rock 29; Rep.
P. Cote, Hills 32; Rep. Musler, Straf 6: Judiciary)

SB

68, relative to school district placements of children living in foster
2; Rep. Gabler, Graf 8; Rep. B. Williams, Graf

homes. (Sen. Gordon, Dist
8:

Education)

SB 69-FN-A-LOCAL,
office in

Dist. 13:

relative to a New Hampshire Legal Assistance
Nashua and making an appropriation therefor. (Sen. Pignatelli,

Public Affairs)

SB 70-FN-LOCAL, relative to staffing at New Hampshire long-term
health care facilities. (Sen. Johnson, Dist 3; Rep. M. Fuller Clark, Rock
36; Rep. Blanchard, Rock 33: Public Institutions, Health and Human
Services)

SB 71, relative to the New Hampshire real estate practice act and the
regulation of licenses by the real estate commission. (Sen. Johnson, Dist
3; Sen. Cohen, Dist 24; Rep. Gallus, Coos 7; Rep. Poulin, Merr 14; Rep.
Clayton, Hills 39: Executive Departments and Administration)
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SB 72-FN,
members

SB

relative to payment of medical benefits costs for group II
of the retirement system. (Sen. Klemm, Dist 22: Insurance)

73-FN, relative

to benefits

awarded a surviving spouse of a police
Insurance)

officer killed in the line of duty. (Sen. O'Neil, Dist 18:

SB 74, relative to providing services under the Child Protection Act.
(Sen. Gordon, Dist 2; Sen. W^fieeler, Dist 21; Rep. Grassie, Straf 19; Rep.
Arnold, Hills 20; Rep. K. Hutchinson, Rock 29: Judiciary)

SB

75, relative to physicians who make a report when a person is unfit
to drive a motor vehicle. (Sen. Pignatelli, Dist 13; Sen. Below, Dist 5; Sen.
Fernald, Dist 11; Sen. Gordon, Dist 2; Rep. Craig, Hills 38; Rep. Rowe,
Hills 14; Rep. Dokmo, Hills 14; Rep. Leishman, Hills 13: Judiciary)

SB 76-FN, requiring attendance in an education and training program
by those who obtain a liquor license. (Sen. Gordon, Dist 2; Sen. Below,
Dist 5; Rep. Leber, Merr 1; Rep. Gabler, Graf 8; Rep. T. Reardon, Merr
23; Rep. Norelli, Rock 31: Ways and Means)

SB

77, relative to the regulation of plumbers and plumbing. (Sen.
D'Allesandro, Dist 20; Rep. Downing, Rock 26: Executive Depart-

ments and Administration)

SB

78-FN-LOCAL, relative to the distribution of special education records
to certain educationally disabled pupils. (Sen. O'Heam, Dist 12: Education)

SB

79, relative to plumber's licenses. (Sen. Francoeur, Dist 14:

Execu-

Departments and Administration)
SB 80-A, making a capital appropriation to

tive

the department of regional
community-technical colleges for planning of a student residence on the
Berlin campus. (Sen. Burns, Dist 1; Rep. Gallus, Coos 7; Rep. Rozek,
Coos 7; Rep. Horton, Coos 3; Rep. Guay, Coos 6; Rep. Woodward, Coos
7:

Capital Budget)

SB

81-FN-A, regulating medication technicians under the nurse prac-

tice act. (Sen. Disnard, Dist 8; Sen. Hollingworth, Dist 23; Rep. Robb,
Sull 11; Rep. I. Pratt, Ches 5; Rep. Downing, Rock 26: Public Institu-

tions,

SB

Health and

Human

Services)

82, relative to service of process in marital matters. (Sen. Gordon,

Dist

SCR

2:

Judiciary)

urging the supreme court to expand the membership of the advisory committee on rules to include legislative members. (Sen. Gordon,
1,

Dist. 2

:

Judiciary)

SCR 2,

urging the federal government to honor its commitment to fully
share of special education costs. ( Sen. Hollingworth, Dist. 23; Sen.
Pignatelli, Dist. 13; Sen. Larsen, Dist. 15; Sen. D'Allesandro, Dist. 20; Sen.
Below, Dist. 5; Sen. McCarley, Dist. 6; Sen. Fernald, Dist. 11; Sen. Cohen,
Dist. 24; Sen. O'Neil, Dist. 18; Sen. Wheeler, Dist. 21; Sen. Disnard, Dist.
8; Rep. Konys, Hills 33; Rep. Norelh, Rock 31; Rep. Wallner, Merr 24; Rep.
Burling, Sull 1; Rep. Estabrook, Straf 8: Education)

fund

its

HOUSE MESSAGE
The House

of Representatives has passed a Bill with the following
in the passage of which it asks the concurrence of the Senate:

HB 204, relative to loan guarantees

title,

by the business finance authority.
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED, that in

accordance with the list in the possession of the Clerk,
204 shall be by this resolution read a first and
second time by the therein listed title, and referred to the therein designated committee.

House

Bill

numbered

HB

*

Adopted.
First

and Second Reading and Referral

HB 204, relative to loan guarantees by the business finance authority.
(Finance)

LATE SESSION
SENATE RULES AMENDMENT
Senator Boyce offered the following:

Amend 17-A with

the following:
after (e) the following language:
(f) Filing period for legislation to be acted on in the second half of the
biennium, January 2002, will commence on April 16, 2001.
The Office of Legislative Services shall not draft a Senate Bill or Joint
Resolution, unless a request by a member for drafting with complete
information has been received not later than 3:00 p.m.. April 20, 2001

Add

.

Last day to sign-off legislation for the January 2002 session August 1. 2001 at 3;00 p.m
.

SENATOR COHEN: TAPE INAUDIBLE

I

strongly oppose this rules

change.

SENATOR WHEELER:

Senator Boyce,

I

was

curious to

know why

this

had not come through the Rules Committee, which is our normal procedure, considering that it went through the House Rules Committee so this
was known, what the House was proposing... it was voted on in the House
a week ago today. There certainly would have been time for a Rules Committee meeting. Since there wasn't a Rules Committee meeting... that is
my first question. The other one is that I thought that we had a two-day
rule that we had to have some notice before rules were proposed.
SENATOR BOYCE. That is not my understanding. My understanding
is that we were to have this before us today and this is being introduced
today.

SENATOR WHEELER:

Could

I

just ask

why it

didn't

come

to the Rules

Committee?

SENATOR BOYCE:

I

don't

know why

that wasn't done.

It

was not my

decision.

SENATOR WHEELER: Thank you.
SENATOR FRANCOEUR: I think as a lot of us reahze this year, the prime
discussions with the House, as far as the introduction times, the number
of times that I get a chance to talk to them. At first, it started out that
they were talking about only doing referred bills in the second year, they
were talking about the second introduction sometime in January. Then
they went to the second introduction time in February. They started having this moving target. They never, even when I talked to them prior to
their vote last week, they had these discussions about setting the April
date. At that point, they didn't even know if they had the votes to do it.

42
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Last week, also at the end of the week, maybe if it is anybody's fault,
that it didn't catch on, it's probably mine, as far as exactly what date
and what they passed. We came in the beginning of the week and took
a look at it and said, the House has set a deadline at the end of April.
What normally happens here is that whoever has the last filing dates
is the one who is going to get loaded with the most amount of bills.
If we go to a date that is later than the House, then I think that the
Senate runs the risk of having 600-800 bills on the Senate side instead of the normal process that we have on both sides, where there
are equal shares of 400 members and we have 24 members with our
200 and some odd bills currently. As far as... we looked at their rules
that they did change... I know that the Senate President, yesterday,
called the minority leader and told her what we had hopefully proposed here, except with a sign off date that we hadn't talked about
yet at that time. Looking at their sign off date, which was four weeks
after their introduction date, we felt that that was just overloading
Legislative Services, especially during their busy time with everything going on up here. We looked at it and said, okay, even July, well
maybe they would like to take a little vacation time and we tried to
set the date of August 1, we figured that gave everyone a chance from
the time that they get through their busy season to the time that we
get involved here. A little bit of a break after, and if you have legislation, then bring it in there. As far as addressing the constituents
concerns that come in during the summer, I know that myself, I have
a couple, one or two bills or something like that. The Rules Committee, in the last year, we introduced bills all the way until the end of
April, beginning of May. We do have a process. It isn't totally shutting the public off. What we are trying to do is to prevent an overload
of the Senate from bill introduction by House members and pressure
on the Senate to bring all of that stuff forth. I would hope that everyone would support it. Thank you.

SENATOR PIGNATELLI: Senator Francoeur, are you telling us then,
that you would guarantee that whatever bill that we might want to bring
in for next years session, we could bring in through the Rules Committee and the Rules Committee would allow us to bring in any bill that we
had to file for next year?
SENATOR FRANCOEUR: What I am saying is that I think that all

of us,

as we brought our legislation in, we do have some constituents stuff, a
couple of bills per year, that come in late. We even had some that came in,
I think, as of a week and a half ago. As far as the Senate is, we have had a
pretty open policy about bringing constituent stuff and emergency stuff in
through Rules. We haven't had a problem. I think that the only time that
it would be a problem is if you started feeling that if you are sitting on Rules,
that there was 400 bills just coming over because there was pressure from
the other side to bring in additional legislation. My feeling has always been
too, that this year, here alone, there are over 1,200 bills in the House and
the Senate. If you can teU me that there are 1,200 things wrong with the

New Hampshire, please, I would love to hear it.
SENATOR PIGNATELLI: Senator Francoeur, so my question was, can you
tell me that any bills that any of us talk to our constituents about this sumstate of

mer, and have them filed and brought in all of our information by April 20,
can you reassure us that any of those bills will go through the Rules Committee and we will be allowed to introduce them, an3^ime, maybe up until
November or December of next yeeir, the way that we usu£dly do?
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my behalf, and sitting on Rules,
that I look at each individual bill.
Is there a reason that it is here? Is there a reason why it is here late? I
think that the Rules Committee has always been, like all of the committees in the Senate, open and it will always look at the needs. I am not
going to guarantee that the Rules Committee is going to let 1000 bills
come over here in the Senate, come next January, just because a game
wants to be played to load the Senate up and dump it all to Rules. I think
that the Rules Committee is going to be responsible and they will deal
with that. I think. Senator Pignatelli, that they will help you in any way
that they can.

SENATOR FRANCOEUR:

and

also with

some

Speaking on

of the others,

is

SENATOR PIGNATELLI: I thank you for that. I have one last follow up
question. So the Rules Committee, it sounds like, will determine whether
a bill has the validity and the need to appear next year, and the Senator who represents a constituent, won't be the determinator of that? The
Rules Committee will decide whether the bill is a legitimate bill to be
brought in next year and there might be an emergency?
SENATOR FRANCOEUR: I think that has always been the poHcy of the
Rules Committee, as I have seen the Rules Committee in the Senate act.
I think that they have acted very responsibly. I can't think of a vote in
the Rules Committee so far that hasn't been unanimous.

SENATOR PIGNATELLI: We

have never had

this before.

Thank

you.

Senator Francoeur.

SENATOR FERNALD:

Senator Francoeur, Carol Holahan, from Leghas expressed concerns about the rule change in the
House, the proposed rule change that we are considering today. As I
imderstand her concerns, there are two parts to it. One is that they don't
get the updated statutes from the current session until 90 days after the
session is over. So when they are drafting legislation for next session,
if they have to draft by August, they are drafting without knowing what
has already been changed in the statute books and so they are sort of
drafting in a vacuum. Second concern that I understand from her is such
a workload concern, that if they need to do a whole pile of drafting, starting in April, when this session is in session, and they are busy drafting
amendments, they won't have the manpower/womanpower to get those
amendments or bills drafted. We are asking, making an impossible request to Legislative Services. Don't you think that this rule is unwise,
given what the director of Legislative Services has told us?
islative Services

SENATOR FRANCOEUR: From my understanding, from talking to

Legthey needed... they are concerned about the date and the
time, and the stuff going through. I don't know about you. Senator, but
as I have introduced and brought legislation in, I have found that I had
one word changed, and those one word changes weren't even done until
the end of December, even though I brought them in two months prior. I
know the way that most people feel that things work anywhere, you know,
they never go until the deadline. We are not asking them to draft that bill
in April and have it ready for sign-off. You could have introduced a bill
last year in September, and you wouldn't have seen a draft of it until
probably January this year or the end of... or right before the sign off
deadline was or even after the sign off deadline. I have bills coming in
a week later. I don't think that is going to change. I think that you are
possibly going to see what happened here a week ago, there were bills that
pretty much title only. They were there by the sign off date. There were
islative Services,
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blank sheets of paper

to sign off because they weren't finished drafting
In looking at an August deadline, I think that gave
them time to get some rough drafts done so that you can take a look at
it. It gives you through the summer and the fall to decide if you want to
do amendments to them before we get to the full committees. I think that
in talking to the House, they think that they have that worked out also,
with Legislative Services.

until the

week

after.

SENATOR FERNALD: The first concern that I mention of Carol Holahan
that they won't have the up-to-date statutes from which to draft. What
is your response to that concern?

SENATOR FRANCOEUR: The up-to-date statutes, depending on when
they are drafting, would be the same as if we had a little bit later deadline. As far as my understanding, they needed some software changes that
they can do, so that as the stuff goes through... the few minor changes of
bills that will conflict will be taken care of. It is not every single piece of
legislation. Most of the legislation, if you look through what is proposed
here today, is January deadline changes and stuff like that.

SENATOR FERNALD: I am not sure that I understand your answer. We
understand that they don't get their statutes updated until 90 days after session has ended. So it is not until September sometimes, that they
get the statutes updated, which they would then use to draft bills for
next session, that are amending statute law. How would we address this
concern of hers?

SENATOR FRANCOEUR: My understanding was.

.what you are saying
that the 90 days was because of the way that they were updating. My
understanding from talking to the House members, is that in their software, they have a method of updating, it faster than 90 days. The few
changes that do happen, that will conflict as we hear these bills, we are
going to hear from the departments as we always do, and from the individuals and how they are affected. As I looked at even legislation yesterday in committees, there were changes that were done as they were
drafted, compaired to, you know, their final form. There always is in the
Senate.
.

is

SENATOR FERNALD: So you don't think that any of the concerns raised
by Carol Holahan are really concerns?

SENATOR FRANCOEUR: As I have talked to the House that dealt considerably with her, before they set their deadline dates, they felt very
confident that they were able to work those out.

SENATOR D'ALLESANDRO:

I rise to speak against the rules change.
do that knowing full well that every Senator wants to represent their
constituency in the most efficient manner. I give compliments to each
Senator because of that fact. But let's take some things into consideration, because we want to talk about efficiency, we want to talk about
economy. When we reduce things to the lowest common denominator,
they do become economic issues. So let's focus in on an economic issue.
The staff that we currently have employed in Legislative Services is
down by two people. They are currently looking for people. We pay an
entry level lawyer at $32,000 a year. That is not a great amount of money.
We have some lawyers seated before us that might say that $32,000 is a
pittance. So we are constantly trying to find people to fill those positions.
It is a humongous task, there is no question about it. The drafting problem: If indeed the time lines are moved up, what about legislation that
I

SENATE JOURNAL

4

JANUARY

2001

45

hasn't been acted upon? What about the data base that is not updated?
And, do we have to rewrite the legislation twice, and sometimes three
times, at a cost at about $1,000 per copy. That is not good economics. We
are a frugal state, we are a careful state, and the thing that we want to
do is to be economically sound. We pride ourselves on making things
economic issues. Reference was made to the data base. If the data base
takes 30 days to implement, and if that 30 days doesn't occur until after the legislative session is closed, we would be signing off on legislation prior to the time that the data base is installed and, as a result, if
a correction has to be made, a redraft would have to be done, and another $1,000 in expense would be incurred. That adds up because we are
going to have a lot of legislation put in. So I think that in the best interest of our constituency, both from an ethical and a quality control
manner, we should be very careful about compressing dates that cause
very serious problems. I think that it is imperative for all of us to realize that we are all here to serve our public. We are all here to serve our
constituency, we want to do that in the best possible manner. The Senate has been known for being the place where that really occurs. We work
with the House. We are compatible with the House, but indeed, we are
a separate body. We went over this last year when we thought that we
did some fine things and sent them over to the House and they weren't
accepted. So we are unique in our makeup and in our rules and I think
that we are the most representative body, and as a result of that, I think
that we should remain in that fashion. I think that by doing this, we are
shutting off some of that good work that could be done in the future.
Thank you very much.

SENATOR BELOW: I think that the Senate is a deliberative and should
be an open democratic process. We have a Rules Committee. Normally,
proposed changes to the rules go through the Rules Committee. That is
simple logic and tradition. Yet, what we have here is the fact that we all
have been paid for legislative days on Organization Day, on Convening
Day and on January 4. We have been paid for two legislative days since
Organization Day. We have a rule that states that we don't change the
rules after the first two legislative days... during the first two legislative
days we can change it by majority vote. Now what I guess is being said
is that we are taking up new business at the end of the late session,
when we normally just simply adjourn, even after having adopted a motion saying that the business of that day is complete. We are now saying that it is no longer complete, that we are going to reopen the business at this point in time. At a point in time when most of us, well not
most of us, 11 out of 24 apparently, only saw the proposed amendment
after the time that we were scheduled to convene the new legislative day.
So I just don't think that as a matter of process, regardless of the merits of the proposed amendment, that this is the kind of process that we
want

to

engage

in.

Thank

SENATOR MCCARLEY:
met

I

you.
sit

on the Rules Committee.

I

think that

we

Monday

or Tuesday and obviously this has been underway
for quite some time. It would appear from Senator Francoeur's comments that actually discussions with the House have been ongoing with
some Senate members, in Senate leadership, I would assume, about
this. I believe that Senator Francoeur was at the same Rules meeting.
last

There would have been ample opportunity if we were trying to work
as a Senate body, to have discussed this. Now maybe all of the bright
ideas in this chamber only come from some people. But that has not
been our belief in my four years in this Senate. The belief has been that
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we have something to do, we like to deal with it in terms of an impact on the entire Senate now, not technically a partisan issue, something of impact to the entire Senate. We should deal with that as a
Senate. In this case, we have a Rules Committee with practically a
balance of members, if you will, Mr. President, and, the opportunity for
discussion. We didn't bother. Now maybe this is perfect, but we know
that Legislative Services has issues. Senator Francoeur feels that they
have been answered. I think that many of us are not at all comfortable
with that. I think that the Senate democrats who heard about this this
morning, feel that there are areas for work and discussion on this, and
if

were very open

to

doing that.

I

guess that

I

would encourage us

to

consider delaying this, allowing us to all put our heads together to come
up with something that might work even better for Legislative Services, and frankly, better for the Senate. We should be very careful in
finding ourselves, once again, in a response mode to the House. I think
that we need to take care with that. So I would encourage us to put
off this decision today.

Senator D'AUesandro moved to have

Amendment

to

Rule 17-A, laid on

the table.

on the tabling motion.
A roll call was requested by Senator Pignatelli.
Seconded by Senator Larsen.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'AUesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton,
Prescott,

O'Heam, Francoeur, Gatsas, Barnes,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

Recess.

Out of Recess.
Senator Fernald challenged the ruling of the Chair.
Question is on upholding the ruling of the Chair.
A roll call was requested by Senator Fernald.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'AUesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
The ruling of the Chair is upheld.
Question is on the adoption of the Senate Rules Amendment.
SENATOR LARSEN: Now that we have determined that it is January 4,
I am actually anticipating Ground Hog Day. I would like to speak to what
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what

I think is a large mistake. Earher in
1,200 things wrong with New Hampshire.
He is quite right. There are 1,200 wonderftil things about New Hampshire,
but that is not the question. We have a representative form of government
in this state and in this country. Each one of us is elected to represent a
body of people who fully expect that during the two years for which our
term of office is, we will do our best to represent them. We are now
putting... each and everyone of us, is putting ourselves in a situation of
turning to those very people, and saying, I am sorry, I cannot, after
April of this year, bring in a bill to represent your needs, unless I can
get permission of the Senate Rules Committee, which some of us have
more control over than others. That is blatantly unrepresentative government. It does not work. If each of us, new legislators and old legislators alike, are supposed to be here for the people, we need to be able
to act for the people, at the time that they need us. We have had, in
the past, an understanding that we file bills in the first session, and
it is a budget year, and some of us don't file certain issues because we
know that it is a budget year and we need to get through that period.
We need to know where we are in our fiscal responsibilities and then
we look at bills to be filed for the second year. Some of us hold off on
those issues. I have constituents, and I bet that each one of you can
think of issues that you have had, where you need to bring in a bill for
a constituent. I have a particular constituent right now who, because
of the law changes that we did last year, cannot do his business in the
way that he had done it in the past. I was able to bring a bill in. Now
I am going to have to somehow anticipate by April that I am going to
have a constituent with a real estate problem, and I am going to have
bring in his correction bill by April or go to the Rules Committee when
he comes to me in November, and hope that I get permission. Although
I am elected by 50,000 or so people, just like each of you, I am going
to have to get permission from someone else to introduce a bill. That
is not what we are here for. I urge you each to think carefully how you
are going to justify to your constituents, that your hands are tied in
November when someone says, "will you bring in a bill that will correct this problem that was created last session?" You are going to have
to say "I will try, but I am not sure that I can do that for you." So I ask
you each to think carefully about this. I think that the public should
have been notified that we were going to consider this issue. The public has an interest in this change as well. I am going to be pretty busy in
April and each one of you is going to be pretty busy in April. Think about
whether you are going to have time to anticipate all the thoughtful measures of legislation that you ought to do for next session. Thank you.
I

think that

this debate

TAPE CHANGE

SENATOR PIGNATELLI: I recently, within the last couple of days, got
a call from one of my constituents. She has a son who has just turned
four. We passed a bill a couple of years ago allowing insurance compapay for dental work when a child needs to go into the hospital
and be anesthetized, if that child is under the age of four, and I am doing research on that bill now, which was passed a couple of years ago.
Her son just turned four. He no longer qualifies under this. But he needs
to have nine root canals done in the next little bit of time. I need to think
about whether I want to introduce legislation to make the time limit four
and a half years, five years. I need to talk to her, I need to talk to her
insurance company, I need to talk to some of the sponsors of that bill
from a couple of years ago, and find out why it was four years and why
it wasn't six, as it had been prior. I am not going to be able to spend the
nies to
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going to file that bill,
I am going to try to
anticipate my constituents issues as best I can. I usually file about five
or six bills on behalf of my constituents each year. I am not a big bill filer.
But I am. .1 will tell you, I cun going to encourage you, too, to do the same
thing. I am probably going to be filing about 50 bills, as I anticipate what
the possible needs of my constituents are going to be. I will have as much
information as I think I can have by then, but I certainly am not going
to have all of the information. So the drafters are going to be starting
to draft my bills and spending the money that it takes to do that, and I
will have to change, in large part, a number of those bills because I will
try to hit each subject matter in each bill, and I will be able to change
it as my constituents call me during the summer and I meet with them.
I will be able to have a category for each bill, and change it in the fall,
and refile it. It will require a lot more drafting from our drafters, but I
am going to have to do a lot of fear filing by April 16 of this year. I have
a feeling that I am not going to be the only one doing this. I think that
it is a major mistake to vote for this right now without trying to work
on it a little bit more. As I said in my earlier statement, I am not going
to be able to vote for this.
I

I

going to do,

I

might not support

it.

.

SENATOR BARNES: A few years ago I was the chairman of the Rules
Committee when there was an 18 - 6 majority. The following year it
was 15 - 9. I was still the chairman of the Rules Committee. Both
parties came before the Rules Committee. Never once did it matter
which party came forward with the bill that they wanted to put in.
They all passed unanimously. I have faith in the Rules Committee
that we have in place now. If anyone thinks for a moment that constituents aren't a priority with Jack Barnes, they didn't read my brochures during the past election. I ran on five platforms. The first one
was constituent service. Constituent service is what got me reelected.
There is nothing more important to me as a state Senator, than the
people that I represent. That is why I am here, for the people. I have
faith in our Rules Committee that when I bring in legislation for my
constituents, no matter when it is, that our Rules Committee will look
at it, I will explain it to them, and it will get the thumbs up from all
of the members of the committee. I think that everyone here feels
obligated to their constituents. That, ladies and gentlemen, is why we
are here, for our constituents. Thank you.

SENATOR LARSEN: Senator Barnes, can you help me explain to my
constituents why my being able to draft a bill has to go through the filter of the Rules Committee before I can put a bill in for them? How do
I explain that my rights, as a legislator, and their rights as a voter that
elected me, are being filtered now, through a committee that decides
whether I can introduce that bill or not?

SENATOR BARNES: Well, Senator Larsen, I feel that you are not going to get that deep into the process when your constituent comes to
you... when Sally comes to you and says that she has a problem, would
you please help her. I don't think that you are going to sit with her and
say, "well, gee it has got to go through a Rules Committee." I think that
you are going to say, "I will follow the process, and I will get this introduced for you." I don't think that you will have to get into the details,
that you have had it taken away, you now have to go through another
process. I don't think that will even come up in the discussion with your
constituent.

SENATE JOURNAL

4

JANUARY

2001

49

SENATOR LARSEN: What is the reason that you need to go through the
Rules Committee, as a legislator, to ask for a bill?

SENATOR BARNES: Well it happens all of the time. The Rules Committee has been in place for many years. The Rules Committee is there
to act on legislation that comes in after the deadlines. That is what the
Rules Committee does. They have been very successful over the six years
that I was here. It was very successful.
SENATOR PIGNATELLI:

Senator Barnes,

let

tion that I asked Senator Francoeur, because
about this rule.

me
it

ask you the same quesmight change how I feel

SENATOR BARNES: I will try to help you change your mind on this.
SENATOR PIGNATELLI: Are you telling me that every bill that I would
like to file on behalf of my constituents will be allowed through the Rules
Committee next year, or maybe some will be judged to not have merit,
and will not be allowed to proceed?
SENATOR BARNES: Alright. I will answer that to the best of my abihty
Obviously, I can't speak for every member of the Rules Committee. I am
not on the Rules Committee; however, I have faith in that Rules Committee, that any bill that you bring in, that you feel is necessary and can
explain it that way to the Rules Committee, that they, in all probability,
will vote yes. For the six years that I was here, none was ever turned
down. Based on the history of the Rules Committee, I would say that you
are in pretty good shape. No guarantees. I guarantee that the Red Sox are
going to win the World Series every dam year, but unfortunately, there
are other things that step into it that get in the way; however, I think that
any Senator that brings a bill into the Rules Committee, especially based
on what has gone on in here today, they will be very, very cognizant of
the needs of the constituents of the state of New Hampshire. Every Senators constituents, not just their own. I feel very comfortable with that.

SENATOR PIGNATELLI: I am just wondering how I can get a level of
comfort that our bills that we bring in for our constituents will receive
a favorable review, will receive a unanimous vote out of the Rules Committee. It would have an effect on whether I might be willing to vote
for this. I am wondering if we might take a recess and have the Rules
Committee meet in a separate corner and draft some kind of amendment to this amendment, that would make a lot of us feel more comfortable. Because I have a feeling that it isn't just the 11 of us that have
some concerns with this. So I am wondering how you would feel about
doing that, and if the President might be willing to do that after you
answer my question?
SENATOR BARNES: The

Rules Committee can speak for themselves.
cannot speak for the Rules Committee. I can speak for the members
that were on the Rules Committee. They were all elected by 50,000 plus
people. They all represent roughly the same amount of people that you
represent and I represent. I just feel comfortable that the system will
continue to work and that I am going to be able to take care of my constituents as I promised them, and have promised them for eight years.
I

SENATOR PIGNATELLI: I wish that I had your confidence. Thank you.
SENATOR BARNES: Hey, the Sox are going to win the series this year.
SENATOR COHEN: Senator Barnes cited his campaign literature. In my
campaign literature, and I know that I am not alone in this, I have al-
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ways talked about the pride that

I feel in being accessible and responsive to my constituents. Accessible and responsive. Make no mistake,
this rule change will curtail and limit that ability. Senator Francoeur
said, in his statement before, "this will not totally shut off the public."
Not totally, will it mostly shut off the public? Is that good enough for us?
Boy, I don't think that we are going to tell the people of New Hampshire
that we are trying to shut off the public, but that is what this is doing.
Now you have heard the argument "that the House did this and we
should, too." I am unfamiliar with the principle that two wrongs make
a right. I have never heard that before. I just want to say that in my ten
years of being here, this is clearly the most anti-democratic measure that
I have ever seen. I sincerely hope that we put party politics aside and
focus on the people of New Hampshire and continue to be accessible and
responsive to them and to vote this down.

SENATOR BOYCE:

First,

I

would hke

to clarify that

my motion that the

3 o'clock April 20, 2001 does indeed mean 3 p.m. I don't think that we
want it to be 3 a.m. Further, I would like to point out that as a freshman in this chamber, I am fully confident that if I have a constituent
who does come to me after whatever deadline ends up being, whether
it is a deadline that is in the old rules or the deadline in the new rules,
that if a constituent came to me with an urgent request for a bill, at that
point, that I would be able to get that through the Rules Committee and
to the floor of the Senate, or if need be, to go through the 2/3rds process.
We do have two processes to bring a bill in after the deadline. So I have
no problem with this, even as a freshman. I don't see this as a problem.
If a bill comes in in November, whether it is after this deadline or the
other deadline, it still needs to come through the Rules. If it comes in
December 31, it is still the same process. I don't see a problem with it.
I know the intention of the House was to try and reduce the number of
bills that are heard in the second session, and I think that that is honorable for them to do that. I do know that if we don't put in a similar
provision in our rules, that we will be inundated by late bills. I think that
this is the best plan of action that we have.

SENATOR MCCARLEY: Senator Boyce, did I understand you to say that
the 400 members of the House apparently would like an opportunity to
not present their constituent issues, going forward into the end of this
year as they are accustomed to doing, because they simply want to file
less legislation, regardless of what their constituents might want?

SENATOR BOYCE:

I

beheve what the House did was that they decided

to limit the time period of when bills could be introduced and that their
intention was to limit the volume of bills introduced in the second year
of the session.

SENATOR MCCARLEY:

So in a state of over 1 million people, do you bethat 1,200 individuals out there have issues, and
such a large number that we should definitely be hmiting it?

lieve that the

that that

is

House

felt

SENATOR BOYCE:

I don't believe that all of those 1,200 bills are really
constituent matters. There are some that are from agencies, there are
some that are from other places. Some are brought in by people from
outside of state, trying to get some bills passed in here. I don't believe
that all 1,200 of them are individual constituents in this state.

SENATOR MCCARLEY:
terms
Rules

I would agree... are we not concerned at all on
agencies have issues as well, or do we assume, once again, that
will be accountable to those?

if
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SENATOR BOYCE: I am confident that if the department head from one
of the state agencies came in and said whether it was April 30 or December 30, if they came to a Senator here and said that they have this urgent
need to have this bill introduced, can we bring it in? I am confident, no
matter which set of rules that it was, it was after the deadline, it would be
heard and would undoubtedly come in. I have no problem with any of this.

SENATOR MCCARLEY: Would you believe. Senator Boyce, that
having a confidence problem with that as well?

I

am

SENATOR BOYCE: I have no problem with it.
SENATOR WHEELER: I have been hstening carefully, and one thing that
have concluded is that in our brave new world of today, of 2001, in this
Senate, some are clearly more equal than others. That what we are talking about, there is no defensible reason for the fact that these rules didn't
come normally through the Rules Committee. Nobody has given me any
explamation of why the process wasn't followed, so I can only draw the
conclusion that it is once again flexing partisan muscle. And to be told to
"trust us", the majority party says, "trust us"... this is a little paternalistic to say that "we will be able to judge the merit of your bills fairly." You
will have to pardon my suspicion of the truth of this, when I point out that
the four roll call votes that we have had so far in 2001, have all been on
Rules and have all been 13 - 11. You tell me that is not partisan. I have a
little trouble with trust. I think that we have gotten started on the wrong
foot. This could easily have been handled in the Rules Committee. I think
that the minority party would have been perfectly willing to talk about
this, to make some sort of compromise. I find it extraordinarily offensive
to have this rammed down my throat. I represent the same number of
people that the rest of you represent. I do my best, constituent services
are equally as important to me, as anyone else in this room. I don't like
to be told that my judgement isn't as good, independently, and it has to
go through somebody else's. Thank you.
I

SENATOR D'ALLESANDRO:

don't think that we should get into a parfor every Senator. I think that
Senator Barnes is absolutely correct in saying that Rules has worked and
it has worked well. I think that is appropriate. By the SEime token, I think
that the public doesn't understand rules. The public believes that when
they come to their Senator, and we are in Einnual sessions, when they come
to their Senator, they expect that they are going to be heard. Now we
aren't king makers. What we are is servants.
are servants of the
people. As a result of that, when one of our constituents has an idea, and
they bring it forth, they expect that we are going to be able to do it. Now
the cop-out is to say that "I couldn't get it done for you because I couldn't
get it through Rules." Now, we hope that that isn't going to happen. As I
have said. Senator Barnes is top shelf with me, he is A-1. I don't think
that is going to happen, but there is always that possibility. Why have that
situation?
create something that in the public's mind, doubts what
is happening? We have had numerous problems in the state of New Hampshire, far too many for me to articulate today. One of them is the public's
confidence in what is going on in government. The public's confidence in
the Judiciary has been shaken. Why? Because it wasn't an open process.

tisan debate.

I

I

have the greatest respect

We

Why

Because people

felt that they were delaying tactics, there were other methodologies in place that didn't give people their say. Why do we want to create something like that in the Senate? In 1972, Jim O'Neil, as Speaker of
the House, Senator Burns, tried to put a Selection Committee into place
that would review legislation before it was accepted by the House of Representatives. As a former Speaker of the House, Senator Bums, where did
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that go? That went south. It was totally, totally unaccepted by the 400
members of the House. I was there. I was an elected representative of the
people. I was given my say. I was not denied my say. So history, and we
love history, history is a great thing for us to look back on and say, "gee,
you know, let's learn by some things that happened in the past." Why do
we want to do that? Why do we want to repeat that? We have outstanding people in this Senate. We have an outstanding president. We have outstanding members. Why not live up to that by saying that this is an open
body? This is a body where the will of the people is discussed. We are not
king makers, we are servants of the people. Why should we do anything
to demarcate that? Thank you, Mr. President.

SENATOR GORDON: I, in large part, agree with what Senator
D'Allesandro just said. Not necessarily with his conclusion. I am not
very enthusiastic about this rule change. Nobody has more at stake
than I do, because I am not sure that anybody does more legislation
than I do. I can tell you that no matter what date you set, I wouldn't
be happy, and I couldn't get it done on time. I have to say though, that
I have to make a decision today, and it won't be a partisan decision, entirely on my part. It will be a decision that I have to make, based upon
the facts that we face. That issue has to do with what has precipitated
the issue to begin with, which is the action of the House. Second of all,
what my responsibilities would be as a Senator. I think that the House
has taken what I think might be a rash action in regard to cutting or
establishing a date. Apparently, a majority of the House members believe
that it is appropriate to do so in order to limit the introduction of bills
in the second session. I know that that will have particular consequences
for the Senate. One of the consequences will be that those same House
members, perhaps those who voted to limit the introduction of bills, will
then be coming to the Senate and saying that they would like the Senate to do their work for them. I, frankly, don't want to give the House
that opportunity If they have made an ill-devised decision, I do not want
to be their parachute. If in fact it is not appropriate for the House, the
appropriate venue for that is for the House to change its rules. The issue that I am faced with is what are my obligations, as Senator, to my
constituents? I think that is the issue that everybody has raised. That
is, what if a constituent comes to me at a point in time, and I am faced
with the likelihood that I won't be able to put a bill in because we have
passed a deadline? The fact is, that this is my fourth term and every
single term that I have had here, we have had deadlines. Many of them
have been opposed by my own party, some of them have been opposed
by the other party. But in any event, I wasn't happy with those deadlines. But I can stand here and honestly say that if a constituent came
to me with a problem in the Senate, in the time that I have been here,
in my prior three terms, not once in those three terms, have I not been
my

able to get what
constituent wanted done, if it was a reasonable thing
to do. Not once. Because this is a collegial body. Republicans, Democrats,
when it comes to doing the right thing, we put party aside and we end
up doing the right thing for the people of the state. So when I was a new
Senator, I was pretty cynical. I think that part of that comes out of be-

ing a lawyer. You just kind of look at everything and wonder, and maybe
with a little bit of distrust. Like I say, after being here for three terms,
that is eroded, because I know from my experience, that I am going to
be able to count on my colleagues to get the job done for the people of
the state. Now, will it limit the amount of bills that are going to come
in? I have my reservations as to whether it is going to do that honestly.
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I think that one way or another, it is going to come in. Because if we enact this, I think, enough pressure is going to be put onto
the House. I think that the House is going to have a very hard time
enforcing what it has already imposed on itself over there. If that be the
case, then fine. Then I think that they ought to change their rules. But
I stand here in front of you and say that I am absolutely confident that
when it comes to doing the business of the people of the state, that this
body will find a way to do it, because when it comes time to doing that,
we all rise above partisanship and we get it done.

You know,

SENATOR COHEN: Senator Gordon, I appreciate all of your talk about
confidence in the process and all. I am just a bit concerned that in that
context, could you explain again why this didn't go through the normal
process and go through the Rules Committee, this very extreme rules
change?

SENATOR GORDON: I am not on the Rules Committee and I aim not sure
that I know the answer to that question entirely. I suspect that I know
the answer to that, and that is to pass this legislation today, and we can
do that in this session, with a majority vote. It comes down to this issue
and this is an issue, which fortunately, I have had the opportunity in this
Senate to see a time when the Democrats were in the majority and the
Republicans were in the majority. I know that whatever party is in the
majority, they have a mantle of leadership. Sometimes the other party
doesn't like what that party does, but they have to bear that mantle and
they have to bear that responsibility. It would appear in this particular
case, that the majority party feels that this is an important leadership
position for it to take; therefore, I believe that it will be supported.

SENATOR COHEN:
Thank

So

am

I

hearing that this

is

a partisan position.

you.

SENATOR PIGNATELLI: When

I

stood up to speak before,

I

had

re-

when I was asking Senator Barnes a question, I requested the
possibility that we take a brief recess and that the Rules Committee
quested,

meet and try

come up with something that the 24 of us might be able
terms of a rule change, and changing the deadline. I am
wondering what you think of that and if you would be willing to consider
that, and to do that?
to

to support in

PRESIDENT KLEMM:

If

you are requesting a

recess,

I

will give

you a

recess.

SENATOR PIGNATELLI: My request was a little more than that. My
request was a recess, but then have the Rules Committee meet and perhaps maybe with a few of us that have real concerns about this, to sit
down for 15 or 20 minutes and see whether we might be able to come
up with some kind of a compromise so that we are not 11-13 and maybe
we are 23-1 or 24-1, all in agreement. Yes, sometimes I think that I am
too... and sometimes we think that it is January 4, when it is really February 1. I am wondering if it might be worth spending 15 or 20 minutes setting a time limit, but spending 15 or 20 minutes trying to get
this ironed out so that as we move forward, we move forward as a
united body, and so that there is a chance that this doesn't have to
come to a 13-11 vote? Just a suggestion.
PRESIDENT KLEMM:
Recess.

I

shall declare a 10

minute

recess.
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Out of Recess.

A roll

call

was requested by Senator D'Allesandro.

Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Motion adopted.
Senator Francoeur moved that the business of the day being completed that
the Senate now adjourn until Thursday, February 1, 2001, at 10:15 a.m.

Adopted.

Adjournment.

February

1,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by David P. Jones, Senate Chaplain.
Tomorrow is Groundhog Day. Perhaps you have seen the movie with
Bill Murray in which he plays the part of a TV reporter sent to cover
the festivities in Punxsutawney, Pennsylvania. His experience there becomes more than he bargained for when he finds himself stuck in a
pattern of repeated Groundhog Days. Somehow the needle on the chronological record keeps skipping back to repeat the same day over and
over again. Each morning when he wakes up, it still February 2 and
he has to repeat the same frustrating stuff all over again. Do you ever
feel like Bill Murray in that movie? I wouldn't blame you if you did.
What got him out of that rut is the same thing that will most likely get
you out of any legislative, or for that matter, personal rut in which you
find yourself. Every day as Bill Murray had to live yesterday all over
again, he had the chance to learn from the mistakes, missed opportunities and successes of the previous day and to make changes, adjustments or repetitions in the process. Finally figuring out how, from repeated experience, to solve the problem to treat all the people he ran
into in the right way, is what broke that awful Groundhog cycle. Until
then, every morning it was always straight back to yesterday. Dealing

with Groundhog Day is your high calling here and we thank you for
being well to live through these days.
Gracious and loving God, make us smart enough to learn from our
mistakes, strong enough to build on our successes and reckless enough
to ignore the whims and fickle deceptions of our own notions of popularity, and then we will together get it right and be free to move on into
tomorrow.
Amen.
Senator Johnson led the Pledge of Allegiance.
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INTRODUCTION OF GUESTS
ELECTION OF DOORKEEPER
Senator Larsen placed the
as the Senate Doorkeeper.

name

of Malcolm A. Richards in nomination

SENATOR LARSEN: I would like to nominate Mai Richards. Mai Richards
from Concord. He retired from Sears 39 years ago. He is an election ofand has been an election official in Ward 4 of Concord for 33 years.
He is currently the moderator there. He has also worked... he might be a
familiar face to some of you, as he has worked on general elections. After
each general election he has worked with our Secretary of State and oftentimes he can be seen in the recount offices. So welcome, Mai, and we look
forward to working with you.
is

ficial

Senator Johnson seconded the nomination.

Further nominations.
Senator Burns moved that the nominations be closed.

Adopted.

The question

is

on the election of Malcolm A. Richards as Sen-

ate Doorkeeper.

Unanimously adopted.
Malcolm A. Richards is elected Senate Doorkeeper.
The Senate President offered the oath of office to the Senate Doorkeeper,
Malcolm A. Richards.
Senate President's introduction of new
Bourgault, Chief of Staff
Richard Lehmann, Senate Counsel
Jay Marden, Senate Recorder
Jay Flanders, Legislative Aide
Christopher Williams, Legislative Aide
Samantha Gudheim, Legislative Aide
Valerie Sharp, Committee Secretary
Marilyn Priest, Committee Secretary

staff:

Amy L

COMMITTEE REPORTS
SB

nurse and relative to school food
and nutrition programs. Education committee. Vote 3-0. Ought to Pass,
Senator O'Hearn for the committee.
Senator O'Hearn moved to have SB 13, relative to the duties of a school
nurse and relative to school food and nutrition programs, laid on the
13, relative to the duties of a school

table.

Adopted.

LAID ON THE TABLE
SB

13, relative to the duties of

a school nurse and relative to school food

and nutrition programs.

SB

15, extending the reporting date for the commission on the status
of community-technical education. Education committee. Vote 5-0. Ought
to Pass, Senator McCarley for the committee.

SENATOR MCCARLEY: Senate Bill 15 extends the reporting date for
the commission on the status of community-technical education to November 1, 2002. The commission's report was originally due on Novem-
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ber 1, 2000, but the commission was unable to complete its work this
past fall, due in part, to the time constraints of the Senate Impeachment Trial. The Education Committee recognizes that the commission
has spent a great deal of time and effort on a variety of issues concerning the community technical college system and believes that the commission should be extended to allow a comprehensive final report to
be filed. The Education Committee unanimously recommends this bill

ought

to pass.

Adopted.

Ordered to

third reading.

SB 59, relative to the inclusion of a signature declaration and verification statement on teacher certification applications. Education commitVote 5-0. Ought to pass with amendment. Senator Gordon for the
committee.

tee.

2001-0063S
04/10

Amendment
Amend RSA

to

SB

189:14-g as inserted by section

59

the bill by replacing it
with the following:
189:14-g Teacher Signature Certification. A teacher applying for certification through the bureau of credentialing, department of education,
shall execute a notarized signature declaration and verification statement which shall be set forth conspicuously in the application for teacher
certification. Such statement shall read substantially as follows:
"I hereby certify that I am the individual listed in this application,
and that all information provided herein, including all accompanying
documentation, is true, accurate, and complete to the best of my knowledge. Any willful misrepresentation or omission of facts shall constitute
just cause for denial of certification or revocation of existing certifications,

1 of

and possible criminal prosecution.

SENATOR GORDON:

Senate Bill 59 requires a person applying for
teacher certification in New Hampshire, must complete a notarized,
signature declaration and verification statement within the application. Applicants must certify that they are the individual listed on the
application. Applicants must further certify that all of the information
provided in the application is true, accurate and complete to the best
of the applicants knowledge. The applicant must acknowledge that any
willful misrepresentations or omissions of fact, constitute just cause for
denial of certification, revocation of existing certifications and possible
criminal prosecution. It is a common sense measure which will provide
the Department of Education with an additional tool to deal with applicants who may not be truthful on certification applications. The committee amendment simply moves the location of the word "willful" and
the Senate Education Committee unanimously recommends this bill as
ought to pass as amended.

Amendment
Ordered to

SB

adopted.

tliird

reading.

49, establishing a committee to study the creation of a landlordtenant mediation project. Executive Departments & Administration
Committee. Vote 4-0. Ought to pass. Senator Flanders for the com-

mittee.
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SENATOR FLANDERS: Senate Bill 49 serves as a response to a lingering problem in our courts across New Hampshire. Landlord-tenant disputes have historically put an unneeded caseload upon our courts and
our judges. These disputes drag on and they divert valuable time from
the courts and the judges. A simple solution, as put forth in this bill, is
to set up a committee that will examine the benefits of creating a forum
for landlord-tenant mediation where disputes can be settled, and without increasing the time for processing an eviction. Various organizations
such as the New Hampshire Realtors' Association and the New Hampshire Coalition to End Homelessness supported this bill. Testimony in
our committee heard no opposition in the hearing yesterday. Based on
these facts, the Executive Departments and Administration Committee
voted unanimously to approve SB 49, with the recommendation that it
ought to pass. I urge the Senate to give its full support to this legislation.

Thank

you.

Adopted.

Ordered to

third reading.

HB 204-FN, relative to loan guarantees by the business finance authority.

Finance Committee. Vote

5-0.

Ought

to pass,

Senator Hollingworth

for the committee.

SENATOR HOLLINGWORTH: House 204 extends the maturity date of
New Hampshire Business Finance Authority Guarantee Existence

the

Program Loans

to coincide with the loan maturity terms committed by the
United States Small Business Administration. Simply put, this means that
the Business Finance Authority will be able to offer a loan guarantee of
ten years, where now they are limited to five. This will align the BFA loan
guarantee period with the SBA loans of 504 loan programs periods. This
was a fast tracked bill. While there have often been SBA and BFA loans
before, this was the first time that the 504 loan programs' needed to be
used. This will benefit immediately, at least one program that we are

aware of, which is the Mountain View Hotel, which is in Whitefield. But
this is not brought in specifically for that, because we believe that many
other programs will also benefit. During the hearing before the Finance
Committee, no one spoke in opposition to the bill. Jack Donovan fi-om the
BFA and William Phillips from the SBA and our own LBA, said that this
bill will have no fiscal impact on the state, county or local government.
But they believe that the benefits will potentially increase the local property tax base and provide additional taxes to the state... revenue to the
state through the Rooms and Meals and existing business taxes. I encourage
colleagues to support this bill.

my

Adopted.

Ordered to third reading.

SB

17-FN, relative to accidental disability retirement benefits upon the
death of a retired group II member. Insurance Committee. Vote 5-0. Ought
to Pass, Senator Wheeler for the committee.

SENATOR WHEELER:

Senate

Bill 17 is

another step in the process

to-

ward addressing the concerns of those who are often our un-sung heroes,
and the most dedicated public servants within our communities - our retired police officers and firefighters. Senate Bill 17 corrects an inequity
in our laws by allowing a surviving spouse of a retired group II member
who retired before April 1, 1987 upon the death of that particular member, to receive a 50 percent benefits allowance in addition to a lump sum
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amount. These are the same benefits that have already been given to
who retired on an accidental disability after April 1, 1987. The entire police and firefighting forces of our state support this, as demonstrated by their enthusiastic testimony before the Insurance Committee yesterday. There was no opposition to the bill, and the funds required
for the additional benefits will have no impact on any state, county, or local
revenues. For these reasons, the Insurance Committee unanimously recommends that SB 17 ought to pass. Thank you.
those

Adopted.
Referred to the Finance Committee (Rule #24).

SB 72-FN,
members
to pass

relative to payment of medical benefits costs for group II
of the retirement system. Insurance Committee. Vote 5-0. Ought

with amendment, Senator Francoeur for the committee.

2001-0060S
10/04

Amendment
Amend RSA
it

100-A:55,

1

to

SB 72-FN

as inserted by section

1

of the

bill

by replacing

with the following:

benefits provided under RSA 100-A:52 shall apply
are active or retired members of group II as of June 30,
[ 1907 ] 2000; to persons who prior to July 1, 1988, had completed no less
than 20 years of group II creditable service, but who for reasons other
than retirement or death ceased to be a group II member prior to attaining the age of 45, and who, as of July 1, 1993, are eligible for vested
deferred retirement benefits; and to persons who are group II permanent policemen or permanent firemen members on disability retirement
as the natural and proximate result of injuries suffered while in the performance of duty who become permanent policemen members of group II
[ after June 30, 1988, but ] before July 1, [2000] 2002 or permanent firemen members of group II [ aft e r Jun e 30, 1988, but before July 1, [ 2000 ]
2002. Such additional benefits shall not apply to other persons who become members of group II after June 30, [ 2000 ] 2002, without future legislation to include them. It is the intent of the legislature that future group
II members shall be included only if the total cost of such inclusion can
be funded by reimbursement from the special account established under
RSA 100-A:16, 11(h).
I.

The additional

to persons

who

]

SENATOR FRANCOEUR:

Senate Bill 72 simply makes a few technical
changes to legislation already in place regarding the payment of medical
benefits costs for Group II members of the retirement system. The original legislation in RSA 100-A:55 had stated that future group II members
should be included in certain additional benefits "only if the cost of such
inclusion could be funded by reimbursement from the special account
established under RSA 100-A:16, II." Senate Bill 72 meets this requirement, allowing for funds to be provided through the New Hampshire
Retirement System Special Account; therefore, no state, county, or local
revenues will be impacted by passage of this bill. The New Hampshire
Professional Firefighters' Association, the Firemen's Association, and the
New Hampshire Policemen's Association all support this bill 100 percent.
Based on these points, the Insurance Committee voted unanimously to
pass SB 72. The committee recommends ought to pass.

Amendment adopted.
Referred to the Finance Committee (Rule #24).
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SB

73-FN, relative to benefits awarded a surviving spouse of a police
officer killed in the line of duty. Insurance Committee. Vote 5-0. Ought
to pass with amendment, Senator Francoeur for the committee.

2001-0061S
10/04

Amendment
Amend

the

AN ACT
Amend

title

of the

bill

to

SB 73-FN

by replacing

it

with the following:

relative to benefits awarded a surviving spouse of a police officer or firefighter killed in the line of duty.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

Additional Medical Benefits; Spouse of Police Officer or Firefighter
Amend RSA 21-L30-a, 1(b) to read as follows:
(b) Any such surviving spouse of a group 11 police officer or
firefighter killed in the line of duty shall not cease to be qualified
under this section if such surviving spouse remarries. Any other
surviving spouse shall cease to be qualified for medical and surgical benefits under this section upon the remarriage of the surviving spouse.
2 Retirement System; Group II; Accidental Death Benefits; Exception
Added. Amend RSA 100-A:8, 11(a) to read as follows:
(a) If, upon the receipt by the board of trustees of proper proof of the
death of a group II member in service indicating that such death was the
natural and proximate result of an accident occurring while in the performance of duty at some definite time and place, or as the natural and proximate result of repeated trauma or gradual degeneration occurring while in
the actual performance of duty or arising out of and in the course of employment or of any occupational disease arising out of or in the course of
employment, as defined by RSA 281-A:2, XI and found to be compensable
by the commissioner of labor pursuant to RSA 281-A:43; the board decides
that death was the result of an accident in the performance of duty and not
caused by willful negligence on the part of the member, a state annuity shall
be paid to the member's surviving spouse, to continue until the surviving
spouse remarries except as provided in subparagraph (c); or if there
is no surviving spouse, or if the surviving spouse dies or remgirries before
the youngest child of the deceased member has attained age 18, then to the
deceased members' member's child or children under such age, divided
in such manner as the board in its discretion shall determine, to continue
as a joint and survivorship state annuity for the benefit of such child or
children under said age until every child dies or attains said age; or if
there is no surviving spouse or child under age 18 living at the death of
the member, then to the member's dependent father or dependent mother
as the board shall determine, to continue for life; provided that if none
of the aforementioned beneficiaries is living or eligible for benefits under the provisions of this section, there shall be payable to the person
or persons nominated by the member, if living, otherwise to the member's
estate, a lump sum amount which is equal to the deceased member's
base salary plus accrued benefits not paid at the time of death, in addition to the amount payable under RSA 100-A:11.
3 New Subparagraph; Accidental Death Benefits; Surviving Spouse of
1

Killed in Line of Duty.
[

[

]

]

Group II Police Officer or Firefighter. Amend RSA 100-A:8, II by inserting after subparagraph (b) the following new subparagraph:
(c) An annuity paid to a member's surviving spouse under subparagraphs (a) and (b), where the member was a group II police officer or
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firefighter killed in the line of duty, shall not be terminated upon the
remarriage of the surviving spouse. In addition, to the extent applicable,
no such annuity shall be subject to any state or local taxation,
4 Effective Date. This act shall take effect 60 days after its passage.

2001-0061S

AMENDED ANALYSIS
allows a surviving spouse of a police officer or firefighter killed
This
in the line of duty to receive accidental death benefits whether or not
the spouse remarries, and to the extent possible such benefits are exempt from state and local taxation.
bill

SENATOR FRANCOEUR:

Senate

Bill

73

is

similar in concept to

SB

17,

which we heard earlier today. It addresses the benefits of those whose
spouses were police officers or firefighters, but who were killed in the line
of duty as opposed to dying after retirement. This bill allows for these
spouses to continue receiving benefits regardless of whether or not they
remarry at a later date, and to the extent possible that such benefits are
exempt from state and loced taxation. This change in current legislation
was fully supported by the law enforcement and firefighter organizations
yesterday in committee hearings, with no opposition from interested pgirties. Additionally, any funds required for these benefits are drawn from
the Special Account of the New Hampshire Retirement System, thereby
avoiding any impact on state and local revenues. Based on the testimonies of those affected by this legislation, and the fact that state funds are
not required for the change in the benefits program, the Insurance Committee voted unanimously to approve SB 73 with the recommendation
that it ought to pass as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SENATOR O'NEIL: Mr. President, as the sponsor of SB 73, I want to
thank the Insurance Committee for their willingness to amend it. We
had missed including the firefighters in that bill and I appreciate the
support of the Insurance Committee with regards to amending it and
including the firefighters.

SB
5-0.

Thank

you, Mr. President.

25, relative to preliminary breath tests. Judiciary Committee. Vote

Ought

to pass

with amendment. Senator Gordon for the committee.

2001-0062S
03/04

Amendment to SB 25
by replacing section 1 with the following:
Preliminary Breath Test. Amend RSA 265:92-a, I to read as

Amend
1

the

bill

fol-

lows:
I. Any police officer, who has been certified by the police standards
and training council according to standards for such certification contained in rules adopted by said council pursuant to RSA 541-A, having reasonable grounds to believe that a person has been driving or
operating a vehicle on a way while under the influence of intoxicating liquor or controlled drug or while the person's alcohol concentration was 0.08 or more or in the case of a person under the age of
21y 0.02 or more may, without making an arrest, request that such
person submit to a preliminary breath test for alcohol concentration
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administered by the officer. The results of this test shall not
be admissible in evidence by the prosecution, and for the sole
purpose of determining whether the officer had probable cause
to arrest the person. Failure to submit to the test shall not constitute a violation of this chapter. Nothing contained in this section shall
be construed to prevent or require a subsequent test pursuant to RSA
265:84. The police officer requesting the test shall advise orally [and:
in writing the person to be tested that his or her failure to take the
test or his or her taking of the test shall not be construed to prevent
or require a subsequent test pursuant to RSA 265:84. The results of
the test shall be furnished immediately in writing to the person tested
by the police officer administering the test and in writing, if reto be

[

may

]

]

[

]

[

]

quested.

2001-0062S

AIMENDED ANALYSIS
This

bill:

I. Expands the circumstances under which a police officer may request
that a person submit to a preliminary breath test.
IL Permits the admission into evidence of the results of a preliminary
breath test to determine whether the officer had probable cause to arrest the person.
in. Eliminates the requirement that a police officer provide a written
notice to the person of whom a preliminary breath test is requested.

SENATOR GORDON:

In a prior session, the legislature provided police
officers in the state with the opportunity to administer roadside breath
tests, using a device which would enable a driver to blow through a tube

and make a determination as to their blood alcohol content. Under the
prior legislation, we provided that having used the instrument, that the
results of that instrument could not be used to make a determination
as to whether the person should be arrested. What this legislation does,
is change the prior legislation to say in fact, that if someone blows at .08,
if they are an adult, or a .02 or above if they are a minor, that in fact,
that could be used for the basis of forming probable cause to arrest them
and take them away to the station. The results of the roadside test however, could not be used in the trial to determine whether or not they were
driving DWI. They would still have to have, and would be entitled to a
separate test at the police station or wherever it was administered. But
it would form probable cause and could only be used in evidence for purposes of determining whether there was probable cause. We encourage
that you support the Judiciary Committee's recommendation of ought
to

pass with amendment.

Amendment

adopted.

Ordered to third reading.

SB 27, allowing the state to apply for review of a state prison sentence
by the superior court's review division. Judiciary Committee. Vote 5-0.
Ought to pass. Senator Fernald for the committee.

SENATOR FERNALD: Under

our current law, if someone is convicted
and they are sentenced to a year or more, the defendant can request to
have the sentence reviewed, on the grounds that they think that it is too
severe a sentence. That is the only person who can request the review.
The county attorney's have asked that this bill be brought forward because they want to be able to request a review. There are times when

SENATE JOURNAL

62

1

FEBRUARY

2001

the county attorney's believe that the sentence is too severe, or too light
I suppose. So the purpose of this bill is to give the state the ability to
request a review as well as the defendant, when a sentence has been
handed down. The Judiciary Committee has voted unanimously for this
change and we ask for your support.

Adopted.

Ordered to third reading.

SB

23, relative to the

which
5-0.

amount

of interest on late paid property taxes
Public Affairs Committee. Vote

may be waived by the tax collector.

Ought

to pass. Senator

Francoeur for the committee.

SENATOR FRANCOEUR:

Senate Bill 23 is a local bill that was introduced by Senator Pignatelli on behalf of the tax collectors of the city of
Nashua. Current legislation allows tax collectors to waive up to $5 of
interest on late payments, if administrative and collection costs do not
warrant collection. However, due to the low limit of $5, some communities are still forced to spend more money to collect the interest than the
situation warrants. Senate Bill 23 addresses this potential government
waste by raising the limit from $5 to $25, thus allowing communities to
avoid spending unnecessary funds. It is important to point out that this
bill does not "require" local tax collectors to raise the $5 limit; it simply
gives them the option of doing so if they find that they're actually losing money while trying to collect these late payments. In such manner,
this bill gives more local control to the communities themselves, by letting them decide what is best for their respective town or
Affairs Committee passed this bill unanimously.

city.

The Public

Adopted.
Senator Pignatelli offered a floor amendment.

2001-0056S
10/09

Floor Amendment to

Amend RSA 76:13

SB 23-LOCAL

bill by replacing it with
the following:
76:13 Interest. Interest at 12 percent per annum shall be charged upon
all taxes except resident taxes, except as otherwise provided by statute,
not paid on or before December 1 after their assessment, which shall be
collected from that date with the taxes as incident thereto, except in the
case where a tax bill sent to the taxpayer on or after November 2 and
before April 1 of the following year interest shall not be charged until
30 days after the bills are mailed. Interest due that amounts to less than
$5] in an amount up to $25 may be waived by the collector, with the
approval and consent of the board of selectmen and the board of assessors, if in [his] the collector's judgment the administrative and collection costs involved do not warrant collection of the amount due. The tax
collector shall state on the tax bill the date from which interest will be
charged and such date shall be determined by the day the collector sends
out the last tax bill on [his] the list. The collector shall notify the board
of tax and land appeals in writing of the date on which the last tax bill

as inserted by section 1 of the

[

was

sent.

SENATOR PIGNATELLI:

I have a floor amendment that is being passed
very complicated, so maybe while it is being passed out I
can explain it. It only further clarifies that towns do not have to go from

out. It is not
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$5 to $25. They can go instead up to $25. So we are just changing a couple
of words to make it clear that a town that wants to go to $10 feels free to
go to $10, waiving interest and doesn't have to go up to the $25 level if
to. I would appreciate the Senate's unanimous approval
amendment. Thank you, Mr. President.
SENATOR FRANCOEUR: The committee became of aware of this later
as Senator Pignatelli brought it in. I would ask the full Senate to sup-

they choose not
of this floor

port

it

also.

amendment adopted.

Floor

Ordered to third reading.

SB

11, extending the reporting date of the committee to study and identify or establish the duties of the fish and game commission. Wildlife
Recreation Committee. Vote 4-0. Ought to pass, Senator Disnard for the

&

committee.

SENATOR DISNARD:

This bill extends by one year, from November 1,
2001, the reporting of the committee established in
to study the duties of the Fish and Game Commission. Like many
other study committees, this study was hindered by the Impeachment
Proceedings and the general election. The committee intends to use the
time to contact public hearings to solicit the views and opinions of the
different constituencies of the Fish and Game Department. The commit-

2000
1999

tee

-

November

1,

unanimously recommends SB 11 ought

to pass.

Adopted.

Ordered to third reading.

SB

12, relative to apphcations for the cooperative fencing program and the
depredation permit program in the fish and game department. Wildlife &
Recreation Committee. Vote 5-0. Ought to pass, Senator D'Alles£indro for
the committee.

SENATOR D'ALLESANDRO: Senate Bill 12 relative to the cooperative
fencing program and the depredation permit program in the Fish and
Game Department. This is a genuine housekeeping bill. It moves the
closing date for applications to the Cooperative Fencing Program from
May 1 to April 1 to make that successful TAPE

CHANGE

Adopted.

Ordered to third reading.

SB

16-FN-A, relative to state financial aid for state fairs, and making
an appropriation therefor. Wildlife & Recreation Committee. Vote 4-0.
Ought to pass. Senator Eaton for the committee.

SENATOR EATON: TAPE INAUDIBLE Rockingham Park. This subsidy shrank from $400,000 a year to $50,000 and then disappeared altogether when Rockingham Park reopened after the fire. The committee also heard abundant evidence of the severe financial pressures
weighing on the fairs. This bill would provide $10,000 for capital improvements and $8,000 for marketing and promotion to each fair. The
balance of the appropriation would be distributed among the fairs in prorata shares, based on the premiums paid by the fairs. It is an estimate
of the fairs, that there is about $20 million economic benefit to this state.
The committee recommends, unanimously, to pass SB 16.
Adopted.
Referred to the Finance Committee (Rule #24).
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RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that all bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted.

Adopted.

LATE SESSION

ANNOUNCEMENTS
SENATOR DISNARD (RULE #44): At the risk of being facetious, I hope
that you will not accept it that way. This morning when I drove to Concord, I thought that it was February 1. Now I learned that while I was
traveling to Concord, that it was January 4. I receive travel allowance
for January 4. Would I be considered illegal or would it be considered
illegal if I sign an attendance today, because, excuse me, because when
I traveled here, it was January 4, and when I go home, it will be February 1? I just don't want to be caught in the middle of accepting funds
when I shouldn't? Could I get an answer sometime, from somebody? I
don't want to sign that today if I am not supposed to.
SENATOR LARSEN (RULE #44): I have been here six years as a Senaand I am now starting my seventh, with some other familiar faces

tor,

around the room. During the course of those six years, we have always
honored each others opinions and attempted to... and sometimes we have
had better years than others, in talking to each other and listening to
each others opinions, and honoring the opinions that are given. There
has also always been a tradition that rule changes require a 2/3 vote.
Through some resolution that was not particularly deeply considered
when we passed it, we allowed a small window opportunity to amend
rules by a majority vote, most of us thinking that that had to do with
filing periods or some other things. We now have seen today, a form of
parliamentary maneuvering that made that rule that we passed, somehow extend into our third session day. As I look at the Senate Journal
of January 3, I see that that rule by which we extended the time for
rule changes was adopted by the necessary two-thirds vote. We adopted
it on that January 3 date, language that said "no rule shall be rescinded
unless it has been given the two-thirds vote". We have a tradition of
rules in this Senate that are honored and they are generally, after they
are adopted, assumed to be changed only by a two-thirds vote. I hope
that as we proceed through this session, that we don't return to what
was a little more common in the 1995 session when there were just six
members of the minority party. There was very little talking to each
other. We have some difficult tasks ahead of us that will require each
of us to talk to each other, to listen to the other persons opinion and
to honor that throughout the dialogue. I understand that people are
doing their best to respond to the actions of the House, but I hope that
as we proceed, that we will be careful with each others opinions and
continue that honor, that tradition of honor of each others opinions.
As we proceed in this session, that we are able to reach consensus
with more than a majority which is very slim in this house, but it is
there, but with a consensus that brings in all ideas and listens to them
carefully.

Thank

you.
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RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and amendments, and
that when we adjourn, we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

SB
tify

extending the reporting date of the committee to study and idenor establish the duties of the fish and game commission.

11,

SB

12, relative to applications for the cooperative fencing program and
the depredation permit program in the fish and game department.

SB

15, extending the reporting date for the commission on the status
of community-technical education.

SB

23, relative to the

which

SB
SB

may

amount

of interest on late paid property taxes

be waived by the tax collector.

25, relative to preliminary breath tests.
27, allowing the state to apply for review of a state prison sentence

by the superior

court's review division.

SB

49, establishing a committee to study the creation of a landlord-tenant mediation project.

SB 59, relative to the inclusion of a signature declaration
tion statement on teacher certification applications.

and

verifica-

HB 204-FN, relative to loan guarantees by the business finance authority.
In

recess to the Call of the Chair.

Out of Recess.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bill:

correctly En-

HB 204, relative to loan guarantees by the business finance authority.
Senator Pignatelli moved adoption.

Adopted.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 1-CACR 16 shall be by this resolution
read a first and second time by the therein listed titles, laid on the table
for printing and referred to the therein designated committees.

Adopted.
First and Second Reading and Referral
apportioning state senate districts. (Sen. Klemm, Dist 22; Rep.
Chandler, Carr 1: Internal Affairs)

SB

1,

SB

3, apportioning congressional districts. (Sen. Klemm, Dist 22; Rep.
Chandler, Carr 1: Internal Affairs)

SB

83, relative to the New Hampshire film and television commission.
(Sen. Johnson, Dist 3: Energy
Economic Development)

&
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SB

84, relative to funeral processions. (Sen. Pignatelli, Dist 13; Sen.
12; Rep. O'Neil, Dist 18; Sen. Eaton, Dist 10; Sen.
D'Allesandro, Dist 20; Sen. Gatsas, Dist 16; Rep. Artz, Hills 34; Rep. D. Cote,
Hills 29; Rep. Pepino, Hills 40; Rep. Dwyer, Hills 43: Transportation)

O'Hearn, Dist

SB

85, relative to collateralization of municipal trust funds. (Sen. Gordon, Dist 2; Rep. Patten, Carr 9: Banks)

SB 86-FN, establishing a process for reviewing judges.

(Sen. D'Allesandro,

Dist 20; Sen. Francoeur, Dist 14: Judiciary)

SB

87, relative to permissible campaign contributions by business organizations and labor unions. (Sen. Below, Dist 5; Sen. Gordon, Dist 2;
Sen. O'Hearn, Dist 12; Sen. Fernald, Dist 11; Sen. Cohen, Dist 24; Sen.
Wheeler, Dist 21; Sen. Hollingworth, Dist 23; Sen. PignatelH, Dist 13;
Rep. F. Davis, Merr 12; Rep. Weatherspoon, Rock 20; Rep. Almy, Graf 14:
Public Affairs)

SB

88-FN-A, establishing a travel and tourism development fund in the
department of resources and economic development and matking an appropriation therefor. (Sen. Johnson, Dist 3: Energy & Economic Devel-

opment)

SB

89, establishing a committee to study methods of strengthening and
clarifying the comprehensive shoreland protection act and its application. (Sen. Johnson, Dist 3; Sen. Gordon, Dist 2; Sen. Barnes, Dist 17;

Sen. Cohen, Dist 24; Rep. Patten, Carr 9; Rep. J. Bradley, Carr 8; Rep.
Dickinson, Carr 2; Rep. Quimby, Carr 10; Rep. Lovett, Graf 6: Environ-

ment)

SB

90, relative to

Welch, Rock

18:

misdemeanor jury

trials. (Sen.

Cohen, Dist 24; Rep.

Judiciary)

SB 91,

prohibiting persons involved in the administration or enforcement
of bingo and lucky 7 laws from participating, plajdng, or otherwise being
involved with bingo and lucky 7 games beyond the scope of their official
duties, and relative to the total value of prizes that may be awarded for
bingo. (Sen. Disnard, Dist 8; Sen. Eaton, Dist 10: Ways and Means)

SB 92, relative to the distribution of special education funds. (Sen.

O'Hearn,

Dist 12: Education)

SB 93, establishing a committee to study the public health and environmental benefit of requiring stationary sources that burn virgin petroleum products or coal to comply with the requirements of the air toxic
control act. (Sen. Johnson, Dist 3; Sen. Cohen, Dist 24; Sen. Larsen, Dist
15; Rep. J. Bradley, Carr 8; Rep. D. White, Hills 25; Rep. N. Kaen, Straf
7:

Environment)

SB 94-FN-LOCAL,

relative to the New Hampshire state flag. (Sen.
D'Allesandro, Dist 20: Internal Affairs)

SB

95, relative to campaign contribution limits and independent expenditures. (Sen. Fernald, Dist 11; Sen. Wheeler, Dist 21; Sen. Cohen, Dist
24; Sen. Below, Dist 5; Sen. Hollingworth, Dist 23; Rep. F. Davis, Merr
12:

SB

Public Affairs)

96-FN, repealing the requirements for resident and nonresident licenses to carry concealed weapons. (Sen. Francoeur, Dist 14; Sen. Boyce,
Dist 4; Sen. Prescott, Dist 19; Rep. Welch, Rock 18; Rep. L. Jean, Hills
17; Rep. Clegg, Hills 23; Rep. Hill, Rock 29: Judiciary)
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SB

97-FN, requiring the annual registration of manufactured housing
parks. (Sen. HolHngworth, Dist 23: Executive Departments and Ad-

ministration)

SB 98, relative to notice requirements prior to the sale of manufactured
housing parks. (Sen. HolHngworth, Dist 23; Rep. M. Fuller Clark, Rock
36; Rep. Weatherspoon, Rock 20; Rep. O'Keefe, Rock 21: Executive Departments and Administration)

SB

99, relative to the
chEiritable trusts. (Sen.

Carr

6:

exemption from the community benefits law for
Gordon, Dist 2; Rep. MilUiam, Belk 4; Rep. Kenney,

Executive Departments and Administration)

SB

100, establishing a commission to study the feasibility of creating a
division. (Sen. Wheeler, Dist 21; Sen. Below, Dist
5; Sen. McCarley, Dist 6; Sen. Disnard, Dist 8; Sen. D'Allesandro, Dist
20; Sen. HolHngworth, Dist 23; Sen. Cohen, Dist 24; Rep. Guinta, Hills

mental health court

39; Rep. Pilliod,

Belk

3;

Rep. Manning, Ches

9;

Rep. Dowling, Rock 13:

Judiciary)

SB

101-FN, relative to mooring permits and fees. (Sen. Johnson, Dist
Sen. Eaton, Dist 10; Rep. Quimby, Carr 10; Rep. Patten, Carr 9; Rep.
Bradley, Carr 8; Rep. Dickinson, Carr 2: Wildlife and Recreation)

3;
J.

SB 102-A, making a capital appropriation to support affordable housing solutions in the state of New Hampshire. (Sen. HolHngworth, Dist
23; Sen. Below, Dist 5; Rep. Wheeler, Hills 7: Capital Budget)
SB

103, changing the qualification requirements for charitable organizations that conduct bingo or lucky 7. (Sen. Boyce, Dist 4; Rep. Boyce,

Belk

5:

Ways and Means)

SB

104, relative to regional approaches to instream flow preservation.
(Sen. Francoeur, Dist 14; Sen. Flanders, Dist 7; Sen. Johnson, Dist 3;
Sen. Eaton, Dist 10; Sen. Prescott, Dist 19; Sen. D'Allesandro, Dist 20;
Rep. Herman, Hills 13; Rep. Calawa, Hills 17;: Environment)

SB

105, relative to instream flow plan requirements. (Sen. Francoeur,
Dist 14; Sen. Flanders, Dist 7; Sen. Johnson, Dist 3; Sen. Eaton, Dist 10;
Sen. Prescott, Dist 19; Sen. D'AHesandro, Dist 20; Rep. Whalley, Merr
5;

Rep. Calawa, Hills 17:

SB
Dist

Environment)

106, relative to consumers' cooperative associations. (Sen. Below,
5; Rep. Owen, Merr 6: Banks)

SB 107-FN, relative to violations of motor vehicle laws by foreign diplomatic and consular officers. (Sen. Gordon, Dist 2; Sen. Eaton, Dist 10;
Rep. Packard, Rock 29: Transportation)
SB

108, relative to the definition of "funeral home." (Sen. Eaton, Dist
Johnson, Dist 3; Sen. Gatsas, Dist 16; Rep. Clegg, Hills 23; Rep.
Avery, Ches 8: Internal Affairs)
10; Sen.

SB

109, implementing certain federal regulations relative to setting mini-

mum requirements for employee benefit plan procedures pertaining to the
filing of benefit claims, notification of benefit

determinations, and appeal
M. Fuller

of adverse benefit determinations. (Sen. Wheeler, Dist 21; Rep.
Clark, Rock 36: Insurance)

SB

110-FN-A, extending the kindergarten construction program. (Sen.

O'Heam, Dist

12; Sen. Johnson, Dist 3; Sen. McCarley, Dist 6; Sen. Larsen,
Dist 15; Rep. Burling, Sull 1; Rep. Leishman, HiUs 13; Rep. Estabrook, Straf
8:

Education)
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SB

111-FN, extending the term for the pajmaent of group health insurance premiums for certain retired members of the retirement system.
(Sen. Klemm, Dist 22; Sen. Holhngworth, Dist 23; Sen. McCarley, Dist 6:

Insurance)

SB

112, relative to voter registration forms. (Sen. Gordon, Dist 2; Sen.
Eaton, Dist 10; Rep. Alger, Graf 9; Rep. Dudley, Graf 14: Public Affairs)

SB

113, relative to the sharing of consideration paid to persons licensed
act. (Sen. Larsen, Dist 15; Rep. Poulin,

under the real estate practice

Merr

14:

Executive Departments and Administration)

SB

114, establishing a commission to study the nomination and appoint(Sen. Pignatelli, Dist 13; Sen. Barnes, Dist 17; Sen. Below,
Dist 5; Sen. Cohen, Dist 24; Sen. Francoeur, Dist 14; Sen. Hollingworth, Dist
23; Sen. Larsen, Dist 15; Sen. Roberge, Dist 9; Sen. Wheeler, Dist 21; Rep.
Leishman, Hills 13; Rep. J. Pratt, Ches 2; Rep. Rowe, Hills 14: Judiciary)

ment of judges.

SB 115-FN, granting a cost of living adjustment to certain retired
group II firefighters. (Sen. Wheeler, Dist 21; Sen. McCarley, Dist 6; Sen.
O'Hearn, Dist 12; Rep. M. Fuller Clark, Rock 36: Executive Departments and Administration)

SB

116-FN, relative to motor vehicle offenses which result in the death
or serious bodily injury of another. (Sen. Cohen, Dist 24; Rep. Welch,

Rock

18:

Judiciary)

SB

117, relative to extended school year services for educationally disabled children. (Sen. O'Hearn, Dist 12: Education)

SB

lis, relative to individual health insurance coverage. (Sen. Frsmcoeur,
Dist 14; Sen. Klemm, Dist 22; Sen. Burns, Dist 1; Sen. D'Allesauidro, Dist
20; Sen. Flanders, Dist 7; Rep. Downing, Rock 26; Rep. Herman, Hills 13;

Rep. Francoeur, Rock 22: Insurance)

SB

119, relative to small group health insurance coverage. (Sen. Frsmcoeur,
Dist 14; Sen. Klemm, Dist 22; Sen. Bums, Dist 1; Sen. Flanders, Dist 7; Sen.
D'Allesandro, Dist 20; Rep. Francoeur, Rock 22; Rep. Herman, Hills 13; Rep.
Greco, Merr. 12; Rep. Downing, Rock 26: Insurance)

SB

120, relative to tip pooling for certain hourly employees. (Sen.
Francoeur, Dist 14; Sen. Hollingworth, Dist 23; Sen. Eaton, Dist 10;
Sen. Prescott, Dist 19; Sen. Barnes, Dist 17; Rep. Clegg, Hills 23; Rep.
Goley, Hills 37:

Executive Departments and Administration)

SB

121, relative to the advisory committee on international trade. (Sen.
Cohen, Dist 24; Sen. Johnson, Dist 3; Sen. Larsen, Dist 15; Rep. Norelli,
Rock 31; Rep. Langley, Rock 24: Energy and Economic Development)

SB
4;

122-FN, relative to the license to carry a weapon. (Sen. Boyce, Dist
Sen. Prescott, Dist 19: Judiciary)

SB 123, establishing a committee to study how information regarding private individuals is obtained, maintained, and employed by the division of
children, youth and families. (Sen. Gordon, Dist 2; Sen. Francoeur, Dist
14; Sen. McCarley, Dist 6; Rep. Arnold, Hills 20; Rep. Grassie, Straf 19;
Rep. K. Hutchinson, Rock 29: Public Institutions, Health and Human
Services)

SB

124, relative to confidentiality of hearings in abuse and neglect proceedings. (Sen. Gordon, Dist 2; Rep. Bickford, Straf 1; Rep. Grassie, Straf
19; Rep. Arnold, Hills 20; Rep. K. Hutchinson, Rock 29: Judiciary)
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125-FN, relative

to election of optional allowances by retirement sysdisability retirement and relative to an exception
requirement for payment of compensation. (Sen. Wheeler,

tem members granted

to the 120-day
Dist 21; Rep. Pepino, Hills 40; Rep. L. Eraser,

Merr

9:

Insurance)

SB

126, relative to the use of certain credit data in underwriting certain insurance policies. (Sen. Gordon; Dist 2; Sen. Hollingworth, Dist 23;
Sen. Eaton, Dist 10; Rep. Dickinson, Carr 2: Insurance)

SB

127, relative to stress-related injuries under workers' compensation.
(Sen. Francoeur, Dist 14; Sen. Prescott, Dist 19; Sen. Roberge, Dist 9;
Sen. Eaton, Dist 10; Sen. Flanders, Dist 7; Sen. Johnson, Dist 3; Sen.
Burns, Dist 1; Sen. Barnes, Dist 17; Rep. Clegg, Hills 23: Insurance)

SB

128, relative to stress injuries under the workers' compensation law.
(Sen. Hollingworth, Dist 23: Insurance)

CACR

12, relating to the term of office for governor. Providing that: beginning with the 2004 general election, there shall be a 4-year term of
office for governor. (Sen. Wheeler, Dist 21; Sen. Below, Dist 5; Sen. Cohen,
Dist 24; Sen. D'Allesandro, Dist 20; Sen. Disnard, Dist 8; Sen. Eaton, Dist
10; Sen. Fernald, Dist 11; Sen. Hollingworth, Dist 23; Sen. Larsen, Dist
15; Sen. McCarley, Dist 6; Sen. O'Neil, Dist 18; Rep. Buckley, Hills 44;
Rep. Clemons, Hills 31; Public Affairs)

CACR 13, relating to terms for state senators. Providing that beginning
with the 2004 general election, there shall be 4-year terms of office for
state senators. (Sen. Wheeler, Dist 21; Sen. Below, Dist 5; Sen. Cohen,
Dist 24; Sen. D'Allesandro, Dist 20; Sen. Disnard, Dist 8; Sen. Fernald,
Dist 11; Sen. HolHngworth, Dist 23; Sen. Larsen, Dist 15; Sen. O'Neil,
Dist 18; Rep. Allen, Ches 7: Public Affairs)

CACR

16, relating to: procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter. (Sen. Fernald,
Dist 11; Sen. Cohen, Dist 24; Sen. Below,Dist 5: Judiciary)

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Thursday, February 15, 2001, at
10:00 a.m.

Adopted.

Adjournment.

February
The Senate met

A quorum was

15,

2001

at 10:00 a.m.

present.

The prayer was

offered by

David

P.

Jones, Senate Chaplain.

Effective, creative and bold leadership - the kind each one of you came
here to provide for us - is available in direct proportion to your willingness to exercise careful and patient listening. It's hard work, but it is
what we need you to do for us. And remember, listening is only of value
when it results in actually hearing the voices, the wisdom and the challenge of others. Open mouths that precede open ears too often result in
an open pit. How you listen and what you decide, well, that's your busi-
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ness and your calling. And no matter which path you choose, someone
going to not like it. Mark Twain once obser\'ed, "If you pick up a starving dog and make him prosperous, he will not bite you. That is the principal difference between a dog and a man."

is

Let us pray:

Heavenly Father, preserve me this day from assuming that my opinion
must be the same as what is true, and from thinking that what is popular is the same as what is right. Give me an inquiring and discerning
mind and heart and spirit that I may choose today, and always, things
that will blow us together and not apart.
Amen.
Senator Boyce led the Pledge of Allegiance.
Senator Johnson

is

excused for the day due to

illness.

INTRODUCTION OF GUESTS
Senate President's introduction of new
Interns: Kara Blake
Robert Ganley

staff:

Yasmin DePaz

COMMITTEE REPORTS
SB

14, relative to the definition of ''school" for the purpose of the universal service fund for schools and libraries. Education Committee. Vote 3-0.
Ought to pass with amendment, Senator O'Heam for the committee.

2001-OloOs
04/10

Amend RSA

Amendment to SB 14
189:25-a as inserted by section 1 of the

bill

by replacing

it

with the following:
189:25-a Universal Sen-ice Fund; Definition of "School." For the purpose
of obtaining discounts pursuant to the universal service fund, otherwise
known as "E-rate" discounts, as estabhshed by section 254 of the Telecommunications Act of 1996, "school" means any pubhc or private elementarv'
or secondarv' school, and any regional vocational educational school des-

ignated under RSA 188-E, including educational programs ofi'ered at such
vocational educational schools for pre-kindergarten, adult education programs, and juvenile justice programs.

SENATOR

O'HEARN: Senate Bill 14 expands the definition of "school"
in state law, to increase the number of educational institutions within
the state eligible for federal universal service fund, better known as
E-rate discounts. This expanded definition applies solely for the purpose of obtaining this federal resource or discounted telephone and
connectivity charges. The committee heard that this definition, public and private elementary schools, regional vocational schools, prekindergarten programs, adult education programs and group or residential juvenile diversion and intervention programs will be eligible
for this discount. The committee amendment was drafted to ensure
that a private residence would not qualify for the discount. The Senate Education committee recommends this bill as ought to pass with
amendment.

Amendment
Ordered to

adopted.

third reading.
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SB 68, relative to school district placements of children living in foster
homes. Education Committee. Vote 3-0. Ought to pass with amendment,
Senator Gordon for the committee.
2001-OllOs
05/09

Amendment

to

SB

68

Amend RSA

193:28, 1 as inserted by section 2 of the bill by replacing it
with the following:
I. The public schools of the school district that the child attended
prior to placement, if continuing in the same school district is in the best
interest of the child, if the home is within a reasonable distance of the
school to be attended, and if suitable transportation can be arranged
without imposing additional transportation costs on a school district or
the department of health and human sen-ices; or

SENATOR GORDON:

Senate Bill 68 allows for greater flexibiUty in school
placements for children li\'ing in foster homes. The need for this
bill was brought to my attention by a constituent. Currently, when a child
is placed in a foster home, the child is required to transfer to and attend
the school in the district of the foster home. This is true even when the
placement is for a short period of time, such as two weeks. This bill will
allow the option for the child to remain in the school district the child was
attending prior to the placement in the foster home, if remaining in the
district is in the best interest of the child, if the foster home is within a
reasonable distance of the school, and if suitable transportation can be
arranged without imposing additional transportation costs on the school
district or the state. The Senate Education Committee unanimously recommends this bill ought to pass with the wording amendment.
district

Amendment
Ordered

adopted.

to third reading.

SB

78, relative to the distribution of special education records to certain
educationally disabled pupils. Education Committee. Vote 4-0. Ought to
pass with amendment, Senator O'Hearn for the committee.

2001-0112S
04/09

Amend RSA
it

Amendment to SB 78
186-C:ll-a as inserted by section 1 of the

bill

by replacing

with the following:

186-C:ll-a Educational Records. An educationally disabled pupil who is
18 years of age or older and is not yet 21 years of age shall, upon \sTitten
request and at no cost to the pupil, receive copies of the pupil's own educational records which may be on file in a school district. Such educational
records may include academic records, teacher evaluations, progress reports
or commentaries, or psychological evaluations. A pupil may direct such
request for educational records to the superintendent of the school district
or to the special education director of the school. All requests for educational
records shall be fulfilled within 45 days of the date of the request.

2001-0112

.AMENDED ANALYSIS
provides that educationally disabled pupils ages 19 and 20
shall receive copies of their educational records within 45 days of a request for such records.

This

bill
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a request of the department of education.

SENATOR O'HEARN:

Senate Bill 78 is a piece of legislation that provides
that educationally disabled students shall receive copies of their educational records within 45 days of a written request for the records. The
amendment chamges the legislation from the age of 19 to the age of 18,
to where it should be. The Education Committee recommends ought to
pass with Eimendment.

SENATOR LARSEN:

Senator O'Hearn, in our discussion of this

bill,

there

was a discussion in regard to the fact that if a written request was required,
and if that presented a difficulty? We had heard originally, that there was
some discussion in committee in regard to whether the writing had to be
in written form?

SENATOR O'HEARN:

It follows along with the laws for students that
are not special education. It brings our special education students in
with the same rights as students from 18 to the age of 21. This is a request of the Department of Education and this is a correction from the
Department of Education.

SENATOR LARSEN: So the fact that it has to be a request in writing.
SENATOR O'HEARN: is for all students.
SENATOR LARSEN: Okay Thank you.
Amendment
Ordered to

.

.?

adopted.

third reading.

TAI^N OFF THE TABLE
Senator O'Hearn moved to have SB 13, relative to the duties of a school
nurse and relative to school food and nutrition programs, taken off the
table.

Adopted.

SENATOR O'HEARN: Senate Bill 13 is a request of the Department of
Education. There are three components of the bill. First, the bill repeals
the requirement that children be tested for tuberculosis prior to school
entrance. The Committee heard testimony that school districts do not
require the TB skin test, and the Department of Health & Human Services no longer recommends routine skin testing for TB. In recent years,
the incidence of TB has decreased and New Hampshire is considered a
low incidence state. As a result, Department of Health and Human Services recommends that only those students identified in at-risk categories be tested for TB. While TB skin testing was the norm for many
years, there no longer seems to be a need for routine testing of all students. The New Hampshire Medical Society is also supportive of this
change. The second part of the bill repeals the statutory provision requiring that the local school district maintain yearly statistics on the age,
height, weight, and grade of each pupil in the school. The Committee
learned that in many districts, height and weight screenings are performed, sometimes with the use of volunteers, solely to meet the state
requirement. The Department of Education believes that students for
whom height and weight are a concern should be assessed by the school
nurse, but do not believe screenings are necessary for all students. Third,
this bill will allow a school nurse, in an emergency situation, to administer oxygen to a pupil without a doctor's order or parental consent. The
department believes school nurses are legally able to administer oxygen
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without a doctor's order or parental consent as it is labeled, "For emergency use only when administered by properly trained personnel for
oxygen deficiency and resuscitation." Especially in rural areas of the
state, where it may take up to 20 minutes for emergency personnel
to arrive, it is important that a child experiencing breathing difficulties is administered oxygen as soon as possible. The Education Committee believes these are appropriate changes and recommends this
bill ought to pass.

SENATOR GORDON: I just wanted to say that I was probably the one
instrumental in having the bill tabled. Just because it just seemed counter
intuitive to me, that when there is a rising incidence of TB, that we should
be passing a bill doing away with testing. But, just as Senator O'Hearn
indicated, I did some checking myself, with local physicians, and basically
they said that we would be better off testing at-risk groups as opposed to
doing blanket testing in the schools, and that they had no objection to the
bill going forward, to eliminate the testing in the schools. So my concerns
were assuaged.
Question

is

on the committee report of ought to pass.

Adopted.

Ordered to

SB

third reading.

57, relative to the economic development

matching grants program.
Economic Development Committee. Vote 3-0. Ought to pass,
Senator Gatsas for the committee.

Energy

&

SENATOR GATSAS:

Since 1991, the matching grants program has

made

possible for local municipalities and counties to attract out-of-state businesses into the state of New Hampshire. This initiative has been utilized
by approximately a dozen communities across the state. With $70,000
remaining from the original allocation of $300,000, SB 57 proposes that
existing legislation, under the matching grants program be expanded to
include "not for profit organizations", which would also be able to apply
for matching grants in order to attract new businesses to the state. It
might also please the Senate to note that this bill levies no additional fiscal
responsibility upon the state, due to the fact that the funds for this expansion come from the excess funds in the original budget. The committee recommends ought to pass.
it

Adopted.

Ordered to third reading.

SB

89, establishing a committee to study methods of strengthening and
clarifying the comprehensive shoreland protection act and its application. Environment
for the committee.

Committee. Vote

SENA.TOR COHEN:

3-0.

Ought

to pass.

Senator Cohen

I speak in support of SB 89. This bill establishes a
methods of strengthening and clarifying the comprehensive shoreland protection act and its application. The committee will
work to find ways to educate the New Hampshire community so that the
act is not violated by officials or property owners unintentionally. The
committee will work to protect one of New Hampshire's most valuable
assets, its shoreland. I urge passage of this bill. Thank you.
Adopted.

committee

to study

Ordered to third reading.
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SB 93, establishing a committee to study the public health and environmental benefit of requiring stationary soiirces that bum virgin petroleum
products or coal to comply with the requirements of the air toxic control
act. Environment Committee. Vote 3-0. Ought to pass with amendment,
Senator Eaton for the committee.
2001-0155S
05/10

Amendment
Amend

the

AN ACT

title of

the

bill

to

by replacing

SB

it

93
with the following:

establishing a committee to study the public health and environmental benefit of requiring stationary and mobile sources
that burn virgin petroleum products or coal to comply with the
requirements of the air toxic control act.

Amend

the bill by replacing section 1 with the following:
Committee Established. There is established a committee to study
the public health and en\dronmental benefit of requiring stationary and
mobile sources that burn virgin petroleum products or coal to comply
1

with the requirements of

Amend

RSA

125-1, the air toxic control act.

by replacing section 3 with the following:
3 Duties. The committee shall study the public health and environmental benefit of requiring stationary and mobile sources that bum virgin petroleum products or coal to comply with the requirements of RSA 125-1, the
the

bill

air toxic control act.

2001-0146S

AMENDED ANALYSIS
establishes a 2-year committee to study the public health and
environmental benefit of requiring stationary and mobile sources that
burn virgin petroleum products or coal to comply with the requirements
of the air toxic control act.
Senator Eaton moved to have SB 93, establishing a committee to study
the public health and environmental benefit of requiring stationary
sources that bum virgin petroleum products or coal to comply with the
requirements of the air toxic control act, laid on the table.

This

bill

Adopted.

LAID ON THE TABLE
SB

93, estabhshing a committee to study the pubUc health and environmental benefit of requiring stationary sources that burn virgin petroleum
products or coal to comply with the requirements of the air toxic control act.

SB

17-FN, relative to accidental disability retirement benefits upon the
death of a retired group II member. Finance Committee. Vote 4-0. Ought
to Pass, Senator HoUingworth for the committee.

SENATOR HOLLINGWORTH:

Senate

Bill 17

addresses the financial

burden of a surviving spouse of a retired group II member. It is an
emotionally charged and sad day when one of our retired officers or
firefighters die. Unfortunately, all too often, the emotional loss is compounded by the financial burden of the surviving spouse who is left alone
with the task of providing for the remaining family. Senate Bill 17 reretired
lieves some of this responsibility by allowing
group II member upon the death of that member, to receive 50 percent
benefits allowed in addition to a lump sum amount. The entire police and

TAPE CHANGE
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communities enthusiastically support this legislation. There was
no opposition to the bill, and the required funds and benefits will be
fully provided through the retirement system. It will have no impact
on the state, county or local revenues. Both the Insurance Committee
and the Finance Committee unanimously approve this bill, in the infire

terest of providing a small amount of financial security to the surviving spouses of police officers and fire officers throughout New Hampshire. I urge the Senate to support this bill.

Adopted.

Ordered to

third reading.

SB 72-FN,
members
to pass,

relative to payment of medical benefits costs for group II
of the retirement system. Finance Committee. Vote 4-0. Ought

Senator Eaton for the committee.

Senator Barnes moved to recommit.

Adopted.

SB 72-FN is recommitted to the Finance Committee.
SB 73-FN, relative to benefits awarded a surviving spouse of a

police of-

the hne of duty. Finance Committee. Vote 4-0.
Ought to pass, Senator Larsen for the committee.

ficer or firefighter killed in

Senator Barnes moved to recommit.

Adopted.

SB 73-FN

is

recommitted

to the

Finance Committee.

HOUSE MESSAGE
The House

of Representatives is ready to meet in Joint Convention for
the purpose of hearing Governor Jeanne Shaheen deliver her budget address.
In

recess for Joint Convention.

Out of Recess.

SB

108, relative to the definition of "funeral home." Internal Affairs
mittee. Vote 3-0. Ought to pass. Senator O'Neil for the committee.

Com-

SENATOR O'NEIL: Senate Bill 108 means to have the definition of "funeral homes" to include only full service facilities. Those using the care
and preparation for funerals and burials, and maintained for the convenience of the bereaved for viewing or other services, and as an office
or place for carrying on the profession of funeral directing; however, this
change will continue to allow full service funeral homes to operate additional, separate chapel facilities in adjacent communities. Senate Bill
108 is supported by representatives of the New Hampshire Funeral
Directors Association and the State Board of Registration of Funeral
Directors and Embalmers. There was no opposition to this bill at the
hearing. The Internal Affairs Committee supported this bill 3-0 and I
encourage the full Senate to support this also. Thank you, Mr. President.
SENATOR BARNES: Senator O'Neil, what does this do to the Internet,
the funeral homes on the Internet? This allows that?

SENATOR O'NEIL: I am not aware of those.
league from Keene on that.
SENATOR BARNES: The

Internet master.

I

might yield

to

my

col-
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SENATOR O'NEIL: I didn't know that there were Internet funeral homes.
SENATOR BARNES: Thank you very much.
Adopted.

Ordered to

third reading.

SB

18, relative to termination of small trusts. Judiciary Committee.
Vote 4-0. Ought to pass, Senator Gordon for the committee.

SENATOR GORDON: Senate Bill 18 establishes a procedure for the termination of small trusts. Trusts which hold assets of less than $50,000.
Senate Bill 18 addresses a problem experienced by many institutions that
are charged with administering small trusts. Often these trusts are too
small to be financially practical. They often cost more to maintain than
they generate in income. Many financial institutions or other trustees will
no longer accept new trusts under $100,000. The problem that exists is
that no method is available to cease to administer existing small trusts.
Under SB 18, the trustee of a trust may petition the court for termination of the trust. The trustee must notify the beneficiaries of the trust, of
the desire to terminate, and also provide sufficient evidence to the court,
that further administration of the trust is no longer practicable. Senate
Bill 18 authorizes the court to allow or to refuse the termination of the
trust, and also to determine where the remaining trust monies would
be placed. The Judiciary Committee unanimously recommends SB 18 as
ought to pass. Thank you, Mr. President.

Adopted.

Ordered to

third reading.

SB

26, relative to probate court procedures regarding adoptions. Judiciary Committee. Vote 3-0. Ought to pass, Senator Gordon for the committee.

SENATOR GORDON: Senate Bill 26 deals with the probate court procedure regarding adoptions. Currently, statute allows the court to require parental consent if an unwed, legal or natural mother under the
age of 18 wants to put a child up for adoption, but is silent as to the
father, if the father is a minor. Senate Bill 26 provides the same option
of parental consent if either the unwed mother or father is a minor. The
bill further requires that a parent who relinquishes parental rights, to
be informed of counseling services and to sign an affidavit with the court
stating that they were informed or advised of the availability of counseling services. The Judiciary Committee recommends that SB 26 be
ought to pass. Thank you, Mr. President.
Adopted.

Ordered to

SB

third reading.

44, relative to false academic documentation. Judiciary Committee.

Vote 4-0. Ought to pass with amendment. Senator Gordon for the committee.

2001-0147S
01/03

Amend

the

bill

Amendment to SB 44
by replacing section 2 with the following:

2 Effective Date. This act shall take effect

SENATOR GORDON:

upon

its

passage.

Senate Bill 44 creates the Class A misdemeanor
of false academic documentation. A recent six-month investigation by
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a New York based corporate firm, found that 25 percent of the 1,000
resumes that the company examined were fraudulent in some way. Reports are too frequently heard of physicians, accountants, teachers or
scientists who are licensed under fraudulent or misrepresented degrees.
A budget law degree can be purchased via the Internet for $150, while
a PhD can be obtained within 30 days for $2,000. I don't know how
much it would cost to get a funeral director's permit. The people who
fake these resumes and degrees, risk getting discovered, but there is
no statute making these intentional misrepresentations a crime. The
employers, patients, clients or students who rely on these credentials
may ultimately be the ones placed at risk. Senate Bill 44 creates the
selling, giving, purchasing, assisting, obtaining or

using the false aca-

demic degree as a Class A misdemeanor. The committee amendment
merely makes the statute effective upon passage. The Judiciary Committee recommends that SB 44 be ought to pass as amended. Thank
you, Mr. President.

Amendment
Ordered to

adopted.

third reading.

SB
lic

19, establishing a committee to study prevention of voter fraud. PubAffairs Committee. Vote 5-0. Ought to pass. Senator Roberge for the

committee.

SENATOR ROBERGE: I speak in support of SB 19. This bill estabUshes
a committee to study the prevention of voter fraud. The committee would
examine current voting practices and propose a remedy to any fraudulent voting practices that currently occur, or the perception thereof. I
urge ought to pass.

SENATOR D'ALLESANDRO:
that there

was any

Senator Roberge,

voter fraud in

is

there any evidence
this past election?

New Hampshire in

SENATOR ROBERGE: Yes, we did. Several people came in to the hearing and they felt that there was voter fraud. We think that it is appropriate for us to be able to look into it and determine if that is true or not.

SENATOR D'ALLESANDRO: Were any public officials aware that there
was voter fraud? Did the Secretary of State's Office say anything about
voter fraud?

SENATOR ROBERGE: The Secretary of State did not come in. We did have
some town

clerks

come

in,

and they think that we should look

into

it.

SENATOR HOLLINGWORTH: I am a httle surprised to hear that some
officials thought that there was fraud, because isn't it required by
the clerk of the voting record, and people who are in charge of that, that
if there is any possibility of voter fraud, that they are supposed to bring
it to the attention of the officials?

town

SENATOR ROBERGE: Well, they felt that there should be a
uniformed... people should bring in certain documents in order to vote.
Different towns require different documents, or accept different documents. They felt that there was reason enough for us to look into it
and maybe demand whatever, picture identification or something like
that. But a picture identification, to some people, didn't go far enough,
and there is a bill having to require picture identification. There are
some people who feel that that doesn't go far enough. We thought that
we would take all of the issues together and see what we can come
up with, particularly the college towns, I will tell you.
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SENATOR HOLLINGWORTH: What I am concerned about is, if we do
have voter fraud out there, and someone has information, they should,
even now, bring it to the attention of the officials. I would hope that you
convey to those people who testified before you.
SENATOR ROBERGE: Yes, and they are going to come in and talk to us.
We decided that it was too big an issue for us to really take care of it in a
two-hour hearing, and that we should really talk about it over the summer. I am going to put a letter out to all of the moderators and the clerks,
and tell them that this is happening and ask them to come in and tell us
what they

think. If they don't think that there is a problem, that is fine.

SENATOR COHEN: Senator Roberge, so were there...! wasn't clear on
your answer. Were there actual allegations of voter fraud or were there
just concerns raised?
SENATOR ROBERGE:
tive,

There was one person who ran for Representaand she was pretty well convinced that there was a case of it. Sev-

eral other people thought that because so many people voted this time,
that we ought to be looking into it again. We ought to get all of the towns
to require the same documentation in order to be able to vote. There was
some feehng that they weren't all in TAPE INAUDIBLE.

SENATOR COHEN:

So did I hear you right, that "there was some feelno actual allegations of voter fraud"? Not a one has been made
thus far, and complaints have been made to the Ballot Commission or
ing, but

the Secretary of State?

SENATOR ROBERGE: There is a lot of feehng out there. Senator Cohen.
SENATOR COHEN: A lot of feeling...
SENATOR ROBERGE: Well, we examine things for a lot of pubhc segments all of the time. We study things because the perception is out there.
There

is

a problem. This

is

why we

do a study committee.

It is

not a

bill

to enact legislation, it is a study committee to check and see if we do need
legislation and if we don't, we don't. But if we do, I think that we ought
to look into it. I think that it is an important issue for everybody, to want
to find out if this is true or not.

SENATOR COHEN: Do you think that there is much public understanding that to violate these laws, it is a felony? Are people not aware of that?
Are there not enough aware that that is the case?
SENATOR ROBERGE: I think that the people feel that we have not availed
ourselves... if there is a problem,

it

hasn't been pursued.

SENATOR EATON:

Senator Roberge, would you believe that in Keene,
city clerk thought that there was enough
question as to voter propriety, that there is a meeting with the mayor
and numerous officials to talk about this also?

this

upcoming Monday, the

SENATOR ROBERGE: That is very good.
SENATOR FRANCOEUR: Senator Roberge, would you believe that during the last few weeks, I have had a constituent complaint to my office,
dealing with voter fraud? In her complaint, over the phone, she told me
that she has approached the Attorney General's Office like five times in
the last six months. She finally got it in writing and to him, and had a
meeting over the phone, at least, that their office was busy doing other
things, and they didn't have this as a high priority. She was really concerned that this type of situation would happen in the state of New Hamp-
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shire, and that she would hope that we would take a look at this voter
fraud and that we would be able to have a chance to open it up. That is
exactly what this study committee would do?

SENATOR ROBERGE:

I

believe that,

and

I

hope that she will come

to

talk to us this summer.

SENATOR D'ALLESANDRO: Senator Roberge, would you believe that
New Hampshire is considered a model, nationally, for voting? And that
we

got rid of the CHAD's 15 years before Florida had its exercise in
And that we, nationally, have been recognized for voter regulations and quality of voting? And our Secretary of State is among the
highest regarded in the nation, for running elections? Would you believe that?
futility?

SENATOR ROBERGE: I believe that we have changed our ballot. I
think that is a wonderful idea that we don't have CHAD's and those
kinds of things. But, I think not to study this particular problem would
be a big mistake at this point. I think that the general public feels that
there is a problem, and I think that it deserves study and this is what
this does. We are going to invite everybody with an interest to come
in

and talk

to us.

SENATOR BARNES:
was not

filed to cast

Senator Roberge, would you beheve that this
aspersions on our great Secretary of State?

bill

SENATOR ROBERGE: Absolutely. I would never do that. Senator.
SENATOR BARNES: Who, I think that everyone in this room and in the
state of New Hampshire respects?
SENATOR ROBERGE: Absolutely.
SENATOR BARNES: This has nothing to do with the Secretary of State,
has to do with the irregularities that come to light throughout the
state of New Hampshire, at different towns and cities, not just in one
place, but across the state?

it

SENATOR ROBERGE: Thank you for mentioning that.
SENATOR O'NEIL: I rise to offer a statement as a member of the

com-

supported this, not so much on the concern of the woman from
Plymouth, with regard to her accusations, but more on comments made
by the representatives of the Clerks Association. This bill... and it is my
understanding, and this was brought up in committee, it allows us to
take a look at all of the election process. I think that we are focusing in
on this word "fraud". When I did not... I would not have supported this
bill on that one accusation from that woman. With the support of the
Clerk's Association, it gives us an opportunity to take a look at all election procedures and maybe bring some consistency throughout this state,
and that is why I support it. Thank you, Mr. President.
mittee.

I

Recess.

Out of Recess.

SENATOR PIGNATELLI: I will be very brief. I am going to support this
think that my sense is that we are going to find that there isn't

bill. I

in New Hampshire. I hope that as a part of this bill that
are going to use it to inform officials that at polling places, what their
responsibility is. My mother, who votes in New Hampshire... when she
goes to vote in the primary, she is given a Republican ballot. She is not
asked, "do you want a Democratic ballot or a Republican ballot?" So I hope

any voter fraud

we
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this as a way to educate officials as to what their duties are.
wouldn't mind studying whether there is voter fraud in Florida,
because I am pretty sure that we will find out that there is, but I think
that it doesn't hurt to study it. We are going to find out that there isn't
any voter fi^aud in New Hampshire.

that

Now

we use
I

SENATOR WHEELER:

I

intend to vote for

it,

but

I

am

sorry about the

and the implications that are in the bill. I do represent a university community. I wouldn't want anyone thinking that the students who
vote in Durham are perpetrating any fraud. So I am sorry that it wasn't
phrased differently to talk about perhaps, examining more uniform voting procedures. I think that this makes the situation sound far worse
than it is. I think that it negatively affects students.
SENATOR MCCARLEY: Very briefly I, in all HkeHhood will be supporting this bill as well. But my question to the body is that if 1 did vote no,
is that an indication that I don't want to be on the study committee?
title

SENATOR GORDON: I also represent a college community and I don't
believe that there is any widespread voter fraud in this state, whether
it be in college communities or otherwise. But I do know that I have
constituents who, at this point in time, have expressed a lack of confidence in the system. And if there is one thing that we have learned out
of the recent national elections, is that voter confidence is important.
People in this country have to believe that the system works. So if this
bill... in passing this bill, and having the study committee over the siunmer, in some small way improves the confidence of the people of this
state, that the system does work, and there is no fraud in the system,
then I think that it is well worth voting for.
SENATOR D'ALLESANDRO:

I concur with Senator Gordon. I think that
anything that produces confidence in the system is worthwhile. If that

is

the ultimate result, more confidence, better participation, and better
it is a very worthwhile venture and

understanding of the system, then
I would support it.

Senator Barnes moved the question.

Adopted.

Question

is

on the motion of ought to pass.

Recess.

Out of Recess.

A roll

call

was requested by Senator Hollingworth.

Seconded by Senator Wheeler.
The following Senators voted Yes: Burns, Gordon, Boyce, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Heam,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.

The following Senators voted No:
Yeas: 23

-

Nays:

Motion adopted.

Ordered to

SB

third reading.

37, extending the reporting date for the committee studying prescription drug access. Public Institutions, Health and Human Services Committee. Vote 5-0. Ought to pass. Senator McCarley for the committee.
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SENATOR MCCARLEY: Due to very difficult scheduling last fall, that
think that all of you will remember, this committee, which I think is
highly critical in terms of the kind of work that it is trying to do, was
not able to complete its task. So it is asking that it be able to continue.
Public Institutions, Health and Human Services Committee asks for
support on this ought to pass motion.
I

Adopted.

Ordered to

third reading.

SB

55, creating a commission to study the youth development center.
Public Institutions, Health and Human Services Committee. Vote 4-0.
Ought to pass with amendment. Senator Wheeler for the committee.

2001-0136S
05/01

Amendment

to

SB

55

Amend the title of the bill by replacing it with the following:
AN ACT creating a commission to study the need for and location
architecturally secure facilities
facilities to service juveniles.

Amend

the

bill

by replacing

all after

of

and community shelter care

the enacting clause with the

fol-

lowing:

Purpose. With the exception of basic maintenance and emergency
have been expended in the last several years
to maintain and improve the facilities operated by the department of
youth development services. During this period, the state has experienced growth in its juvenile justice caseload, which has placed pressures on the facilities operated by the department of youth development services, particularly the youth detention services unit, and the
shelter care facilities operated by private providers under contract
with the division for children, youth and families. In 1997 an architectural study of the facilities at the youth development center was
completed. In 1998, 1999, and 2001, the general court examined a
number of bills to create juvenile facilities in other parts of the state.
Under the Violent Offender and Truth in Sentencing Act, federal funds
may be available for the renovation and/or construction of certain types
of facilities for juveniles. The general court believes it is time to take
a comprehensive look at the need for and location of architecturally secure facilities and community shelter care facilities for juveniles and
to develop a plan to address these needs.
2 Commission Established. There is established a commission to study
the need for and the location of architecturally secure facilities and com1

repairs, limited funds

munity shelter care facilities to serve juveniles.
3 Membership and Compensation.
I. The members of the commission shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b)

Three members of the house of representatives, appointed by

the speaker of the house.
(c)

The commissioner

of the department of youth development ser-

vices, or designee.
(d) The commissioner of the
vices, or designee.
(e)

The commissioner

or designee.

of the

department of health and human
department of administrative

ser-

services,
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(f)

The attorney general,

(g)

A district court judge who routinely hears juvenile

or designee.

delinquency

petitions, appointed by the administrative justice of the district courts.
(h) An attorney experienced in representing juveniles in dehnquency
proceedings, appointed by the New Hampshire Bar Association.
(i)
police officer or a police prosecutor experienced with police
matters involving juveniles, appointed by the New Hampshire Police
Chief's Association.
representative of county government, appointed by the New
(j)
Hampshire Association of Counties.

A

A

Two public members, appointed by the governor.
Legislative members of the commission shall receive mileage at
the legislative rate when attending to the duties of the commission.
III. In performing its duties, the commission may solicit information
from teachers, counselors, juvenile probation and parole officers, youth
development center staff members, and members of the public who were
placed at youth development center or whose children were placed at
(k)

II.

youth development center.
3 Duties. The commission

shall:
last 5 years of caseload/population and length of stay
data for juveniles with the jurisdiction of the division for children, youth
and families pursuant to RSA 169-B or 169-D, for juveniles placed at
facilities managed by the department of youth development services, and
for juveniles placed in the shelter care facilities.
II. Develop a plan to address the unmet needs for architecturally
I.

Review the

secure and community shelter care facilities and the programs provided
at such facilities for the juveniles placed there.
III. Identify possible funding sources for the renovation of existing
facilities, the construction of new facilities, and the ongoing operation
of such facilities.
4 Chairperson;

Quorum. The members of the commission shall elect
a chairperson from among the members. The first meeting of the commission shall be called by the first-named senate member. The first
meeting of the commission shall be held within 45 days of the effective
date of this section. Five members of the commission shall constitute
a quorum.
5 Report. The commission shall report its findings, which shall include
any reports from any independent consultants, and any recommendations for proposed legislation to the senate president, the speaker of the
house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.
2001-0136S

AMENDED ANALYSIS
establishes a commission to study the need for and location
of architecturally secure facilities and community shelter care facilities
to serve juveniles.

This

bill

SENATOR WHEELER:

Senate Bill 55 has been wholly amended and
your calendar on page 5. The subject matter remains the same, but we are approaching it somewhat differently. It
creates a commission to study the need for and location of architecturally secure facilities and community shelter care facilities to service juveniles through YDC. The commission will review the caseload
and length of stay of juveniles over the past five years, develop a plan
the

amendment

is in
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address unmet facility needs, and explore possible funding sources,
including the use of federal funds. The Public Institutions, Health &
Human Services Committee believes this commission will provide the
legislature with valuable information regarding the current state of our
juvenile facilities and ideas for possible improvements. It was also
amended so that the elected members of the commission are three Senators appointed by the President of the Senate and three Representatives appointed by the Speaker of the House. It is my understanding
that Commissioner Favreau also supports this. In addition, the Senate Public Institutions, Health and Human Services Committee is going to be arranging a tour of the YDC facilities, and if any of the rest
of the Senate members would like to go, then I suggest that you contact one of us or the committee secretary, Zita Maria Wescott. I hope
that you will vote with the committee to pass this as amended.
to

Amendment
Ordered to

adopted.

third reading.

SB

123, establishing a committee to study how information regarding
private individuals is obtained, maintained, and employed by the division
of children, youth and families. Public Institutions, Health and Human
Services Committee. Vote 4-0. Ought to pass. Senator McCarley for the

committee.

SENATOR MCCARLEY:

Senate Bill 123 establishes a committee to
information regarding private individuals is obtained, maintained, and used by the Division of Children, Youth and Families.
This study committee is one of the recommendations of the DCYF
study committee that met last year. This new study committee will
examine the central registry that DCYF maintains, the time period
people remain on the registry, and what becomes of the records DCYF
produces. The members of the DCYF study committee feel it is critical that these records are properly administered and disposed of. The
Senate Public Institutions, Health & Human Services Committee recstudy

how

ommends ought

to pass.

Adopted.

Ordered to

SB

third reading.

84, relative to funeral processions. Transportation Committee.

Vote 3-0. Ought to pass with amendment. Senator Eaton for the committee.

2001-0127S
10/04

Amendment
Amend RSA
it

256:156,

II

to

SB

84

as inserted by section 1 of the bill by replacing

with the following:
II. All vehicles comprising a funeral procession shall follow the pre-

ceding vehicle in the funeral procession as closely as is practical and safe.
Each vehicle of the funeral procession shall be appropriately marked by
having headlights, taillights, and, if so equipped, hazard flasher on. The
funeral lead vehicle, funeral escort vehicle, and funeral procession vehicles may use funeral pennants or flags, or windshield signage. A funeral escort or funeral lead vehicle may use and be equipped with an
amber or purple flashing or emergency light.

SENATOR EATON: After 34 years in funeral service, and giving that up
as of February 1 of this year, TAPE CHANGE, TAPE INAUDIBLE.
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Senate Bill 84 adds special rules for funeral processions to the rules of
the road for motor vehicles. Far too many stories abound about trucks
and cars rudely cutting into funeral processions causing confusion
among those attending the funeral and attempting to find the way to the
cemetery. Senate Bill 84 provides a definition of a funeral procession,
designates the lead and/or escort vehicle of the procession, and establishes a right of way for the procession through signal lights and directional signs. The bill also allows the lead or escort vehicle to be marked
with appropriate funeral flags, windshield sign, or purple flashing or
emergency light. Common sense and decency would say that a law such
as this should not be necessary. Unfortunately, in today's world of congested streets, depersonalized society and "road rage", the need for this
bill is clear. The committee amendment merely adds the words "if so
equipped" to the original bill so that vehicles manufactured prior to
hazard lights being standard equipment would not be in violation of this
statute. The Transportation Committee recommends that SB 84 be ought
to pass as amended. Thank you.

SENATOR PIGNATELLI: TAPE INAUDIBLE
SENATOR MCCARLEY: Senator Eaton, I have a question for you.

Perhere, and I haven't had a chance to read it fast enough. Under the prohibited act part, what happens if you do any of those things?

haps

it is

SENATOR EATON: As far as I
little

more teeth

to

an

understand, from the bill, it just gives a
someone took down their names, to be

officer, if

able to be corrected or given a violation

SENATOR MCCARLEY:

So

local police

to.

departments can develop what-

ever they want for penalties?

SENATOR EATON: Yes.
Amendment adopted.
Ordered to

third reading.

SB

107-FN, relative to violations of motor vehicle laws by foreign diplomatic and consular officers. Transportation Committee. Vote 3-0. Ought
to pass, Senator Gordon for the committee.

SENATOR

GORDON: Senate Bill 107 requires our Department of Safety
to notify the U. S. Department of State of serious violations of motor vehicle laws by foreign diplomatic and consular officers who are issued diplomat drivers' licenses. In 1997, a Georgian diplomat was driving while
intoxicated and struck another automobile, causing the death of a 16-yearold girl. Upon investigation, it was learned that this diplomat had received
numerous other citations, but the offenses had never been reported to
Washington. The United State Department of State is requesting that
legislation similar to SB 107 be enacted in each state in order to establish a clear reporting protocol to avoid further tragedies and to enable the
diplomatic drivers' licenses to be revoked. This year, seven states are introducing legislation similar to this bill. If I may add, Mr. President, there
must be a misunderstanding with the fiscal note attached to this bill. The
Department of Safety reports that it may have to add additional personnel to meet this requirement. I wouldn't think, Mr. President, that merely
passing information along to Washington in the very rare instances of violations in New Hampshire, by foreign diplomats, would cause the Department of Safety to have to hire additional personnel. I certainly hope this
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not an indication of how much work each person at the Department of
Safety is given to do. If so, it highlights a much greater problem which
should be addressed with our Department of Safety officials.

is

Adopted.
Referred to the Finance Committee (Rule #24).

SB

28, permitting disclosure of final decisions of the commissioner of
revenue administration. Ways and Means Committee. Vote 4-0. Ought
to pass. Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: Taxpayers, professional taxpayers' preparers
and citizens will benefit from the immediate publication of DRA's administrative decisions in original text. It provides transparency to the process
and assimies everything involved in that process is being conducted fairly,
equitably and consistently. This bill was requested by the Department of

Revenue Administration and

I

urge

its

passage.

Thank you.

Adopted.

Ordered to

third reading.

SB

58, revising the requirements for a license as a bingo supplies or
lucky 7 tickets distributor. Ways and Means Committee. Vote 6-0. Ought
to pass with amendment. Senator Eaton for the committee.

2001-0096S
10/04

Amendment

SB

58
by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

Amend

the

to

bill

SENATOR EATON:

I speak in support of SB 58. This bill provides that an
apphcant for a license distributor of bingo supplies or lucky 7 tickets shall
have a place of business located within the state, eliminating certain residency requirements that exist today. It was brought to the attention of the
legislature by the Sweepstakes Commission that as the law is currently
written, it is unconstitutional. An opinion fi'om the Attorney General concurred. To remedy the situation we must vote to pass SB 58 as amended.

Amendment adopted.
Ordered to

third reading.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time. That all bills ordered to third reading be by this resolution, read
a third time and that all titles be the same as adopted, and that they
be passed at the present time.
Adopted.

ANNOUNCEMENTS
LATE SESSION

RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and Amendments, and
that when we adjourn, we adjourn to the Call of the Chair.

Adopted.

SENATE JOURNAL

86

SB

13, relative

15

FEBRUARY

2001

Third Reading and Final Passage
to the duties of a school nurse and relative

to school food

and nutrition programs.

SB 14, relative to the definition of "school" for the purpose of the universal service fund for schools and libraries.
SB 17-FN, relative to accidental disability retirement benefits upon the
death of a retired group II member.

SB
SB
SB
SB

18, relative to termination of small trusts.

19, establishing a

committee

to

study prevention of voter fraud.

26, relative to probate court procedures regarding adoptions.

28, permitting disclosure of final decisions of the commissioner of

revenue administration.

SB 37, extending the reporting date for the committee studjdng prescription drug access.

SB
SB

44, relative to false academic documentation.

SB
SB

57, relative to the economic development

SB

68, relative to school district placements of children living in foster

55, creating a commission to study the need for and location of architecturally secure facilities and community shelter care facilities to
service juveniles.

matching grants program.

58, revising the requirements for a license as a bingo supplies or
lucky 7 tickets distributor.

homes.

SB

78, relative to the distribution of special education records to certain
educationally disabled pupils.

SB
SB

84, relative to funeral processions.

SB
SB

108, relative to the definition of "funeral home."

89, establishing a committee to study methods of strengthening and
clarifying the comprehensive shoreland protection act and its application.

123, establishing a committee to study how information regarding
private individuals is obtained, maintained, and employed by the division of children, youth and families.
In

recess to the Call of the Chair.

Out of Recess.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following resolution:
RESOLVED, that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 129-155 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted
First

SB

and Second Reading and Referral

129, establishing a minimum age for issuing a license to carry a concealed pistol or revolver. (Sen. Cohen, Dist 24; Sen. Fernald, Dist 11; Sen.
Larsen, Dist 15; Rep. Foster, Hills 10; Rep. Konys, Hills 33; Rep. M. Fuller
Clark, Rock 36: Judiciary)
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130-FN, extending the period in which an expired

cense

may

87

electrician's

li-

be renewed. (Sen. O'Neil, Dist 18; Sen. Francoeur, Dist 14:

Executive Departments and Administration)

SB 131-FN-A, authorizing the sweepstakes commission to allow and regulate multi-hall linked bingo games. (Sen. O'Neil, Dist 18; Rep. L. Eraser,
Merr 9; Rep. Baroody, Hills 42; Rep. Clayton, Hills 39; Rep. Dickinson,
Carr

2:

Ways and Means)

SB

132, directing the department of health and human services to coordinate a comprehensive review of demographic trends in the New Hampshire
population and the impact of such trends. (Sen. McCarley, Dist 6; Rep.
Teschner, Graf 5: Public Institutions, Health and Human Services)

SB

133-FN-A, relative to Skyhaven airport and making an appropriation
therefor. (Sen. McCarley, Dist 6; Sen. Gordon, Dist 2: Transportation)

SB

134-FN-A, establishing a 2-year pilot program to allow businesses
use their logos on business directional signs for an added fee, and
creating a committee to evaluate the program and recommend legislation. (Sen. Johnson, Dist 3; Sen. Eaton, Dist 10: Transportation)
to

SB 135-FN-LOCAL, relative to kindergarten funding.

(Sen. Below, Dist
Sen. Fernald, Dist 11; Sen. Flanders, Dist 7; Sen. McCarley, Dist 6; Sen.
Gordon, Dist 2; Rep. Colcord, Merr 2; Rep. Brewster, Merr 1; Rep. Rodd,
5;

Merr

3:

Education)

SB

136, establishing a commission to study the use of multi-disciplineiry
team investigations of child abuse and neglect allegations. (Sen. Larsen,
Dist 15; Rep. Arnold, Hills 20; Rep. Pantelakos, Rock 30: Judiciary)

SB

137-FN, relative

to

statements to judges. (Sen. Below, Dist

5:

Ju-

diciary)

SB 138-FN-LOCAL,

relative to the state's responsibility to provide an
adequate education. (Sen. Gordon, Dist 2; Sen. Johnson, Dist 3: Education)

SB

139, relative to uniform electronic transactions. (Sen. D'Allesandro,
Dist 20: Internal Affairs)

SB 140-FN-LOCAL,

relative to the formula for free

lunches. (Sen. Below, Dist

5:

and reduced-price

Education)

SB

141, relative to proof of qualifications for voter registration. (Sen.
Francoeur, Dist 14; Sen. Flanders, Dist 7: Public Affairs)
SB 142-FN, relative to the collection of debts owed to the state. (Sen.
Roberge, Dist 9; Sen. D'Allesandro, Dist 20; Rep. C. Hall, Hills 18;
Rep. C. C:!hristensen, Hills 18; Rep. Fields, Hills 18; Rep. R. L'Heureux,
Hills 18; Rep. Gonzales, Hills 48: Ways and Means)

SB

143-FN, regulating home improvement contractors. (Sen. Pignatelli,
Dist 13; Sen. Roberge, Dist 9; Sen. O'Neil, Dist 18; Rep. Calawa, Hills
17:

Executive Departments and Administration)

SB

144-L, increasing bail commissioners' fees. (Sen. D'Allesandro, Dist
20; Rep. Buckley, Hills 4; Rep. Downing, Rock 26; Rep. McGuire, Rock 26;
Rep. Clayton, Hills 39: Executive Departments and Administration)

SB

145, relative to the length of stay of patients in ambulatory surgical facilities owned in whole or in part by a hospital. (Sen. D'Allesandro,
Dist 20; Sen. Gatsas, Dist 16; Sen. Roberge, Dist 9; Sen. O'Neil, Dist 18;
Rep. Martel, Hills 45; Rep. M. Fuller Clark, Rock 36; Rep. P. Katsakiores,
Rock 13; Rep. Wendelboe, Belk 2: Insurance)

SB

146, relative to personal watercraft. (Sen. Johnson, Dist 3; Sen. Gordon, Dist 2; Sen. Cohen, Dist 24; Rep. Quimby, Carr 10; Rep. Dickinson,
Carr 2; Rep. Rush, Merr 12: Wildlife and Recreation)
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SB

147, relative to the calculation of stumpage value in determining the
2; Sen. Burns, Dist 1; Rep.
Gabler, Graf 8: Ways and Means)

timber tax assessment. (Sen. Gordon, Dist

SB 148, relative to certain penalties for violations of the youth tobacco
laws. (Sen. Wheeler, Dist 21; Sen. Larsen, Dist 15; Rep. Hunt, Ches 10;
Rep. Dalrymple, Rock 26; Rep. Richardson, Ches 12; Rep. Avery, Ches
8; Rep. Flora, Hills 15: Judiciary)
SB 149-FN, permitting limited access to motor vehicle records for certain
research purposes. (Sen. Wheeler, Dist 21; Sen. Below, Dist 5: Transportation)
SB

community services for persons with developmental
O'Hearn, Dist 12; Sen. Wheeler, Dist 21; Rep. Emerton,
Hills 7; Rep. Batula, HiUs 18: Public Institutions, Health and Human
Services)
150, relative to

disabilities. (Sen.

SB

151-FN-A, transferring and appropriating funds from the highway
surplus account to the department of safety for additional staffing of
evening and midnight patrols by current New Hampshire state troopers. (Sen. Eaton, Dist 10; Sen. Wheeler, Dist 21; Sen. Hollingworth,
Dist 23; Sen. O'Hearn, Dist 12; Sen. Gordon, Dist 2; Sen. O'Neil, Dist
18; Sen. Johnson, Dist 3; Sen. Gatsas, Dist 16; Rep. Packard, Rock 29;
Rep. Bartlett, Belk 6; Rep. Fairbanks, Ches 18; Rep. Burling, Sull 1;
Rep. Chandler, Carr 1;: TVansportation)

SB 152-FN, relative to the regulation of business practices between motor vehicle manufacturers, distributors, and dealers. (Sen. Eaton, Dist
10; Sen. D'Allesandro, Dist 20; Rep. Packard, Rock 29: Transportation)
SB 153-FN-LOCAL, relative to adjustments to educational adequacy
grants. (Sen. Below, Dist 5: Education)
SB

154-FN, requiring criminal records check prior to the sale or transfer of firearms. (Sen. Wheeler, Dist 21; Sen. Cohen, Dist 24; Rep. Konys,
Hills 33; Rep. M. Fuller Clark, Rock 36: Judiciary)

SB 155-LOCAL, limiting the liability of teachers and other educational
employees. (Sen. Prescott, Dist 19; Rep. Alger, Graf

9:

Education)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

103, relative to the possession of deadly weapons by convicted felons
or during the commission or attempted commission of a violent crime.

HB

122-FN, relative

to

euthanizing repeatedly vicious dogs.

HB132-FN,

relative to the damage or destruction of an emergency veemergency services equipment.
HB 143, establishing a committee to address the problem created by the
shortage of health care personnel and support staff in New Hampshire.
HB 146, requiring any driver to have headlights on when continuously
hicle or

operating windshield wipers during inclement weather.

HB 166, establishing a committee to study gas and hazardous substance
pipeline safety.

HB
HB

167, relative to the authority of the consumer advocate.

168, relative to transfers of ownership of cemetery plots or burial
spaces.

HB

193, establishing a committee to study state pa)rments for courtordered placements of special education pupils.
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HB 211-FN, establishing a restricted probationary permit to drive and
correcting the ignition interlock

program laws.

HB

232, relative to compensability of work-related stress injuries under the workers' compensation act.

HB 233, amending the duties of the oversight committee for the severely
developmentally disabled.

HB 238, relative to interstate banking.
HB 240, requiring the department of health
velop a plan reducing the

developmental

number

and human services to deof persons awaiting certain services for

disabilities.

HB 296-FN, relative to receiving stolen property.
HB 433, clarifying the duties of the oversight committee on health and
human

services.

HCR 4, encouraging New Hampshire Public Radio to extend its broadcast
signal to all of Coos county including the Connecticut River Valley area.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,
Clerk,

a

first

that in accordance with the

list in

the possession of the

House Bills numbered 103-HCR 4 shall be by this resolution read
and second time by the therein listed titles, and referred to the

therein designated committees.

Adopted.
First

and Second Reading and Referral

HB

103, relative to the possession of deadly weapons by convicted felons
or during the commission or attempted commission of a violent crime.

(Judiciary)

HB

122-FN, relative

to

euthanizing repeatedly vicious dogs. (Wildlife

and Recreation)

HB

132-FN, relative to the damage or destruction of an emergency veemergency services equipment. (Judiciary)
HB 143, establishing a committee to address the problem created by the
shortage of health care personnel and support staff in New Hampshire.
(Public Institutions, Health and Human Services Committee)
hicle or

HB

146, requiring any driver to have headlights on when continuously
operating windshield wipers during inclement weather. (Transportation)

HB

166, establishing a committee to study gas and hazardous substance
pipeline safety. (Environment)

HB

167, relative to the authority of the consumer advocate.

(Energy

and Economic Development)

HB

168, relative to transfers of ownership of cemetery plots or burial
spaces. (Internal Affairs)

HB

193, establishing a committee to study state payments for courtordered placements of special education pupils. (Education)

HB 211-FN,

establishing a restricted probationary permit to drive and
correcting the ignition interlock program laws. (iVansportation)

HB

232, relative to compensability of work-related stress injuries under the workers' compensation act. (Insurance)
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HB 233, amending the duties of the oversight committee for the severely
developmentally disabled. (Public Institutions, Health and Human
Services)

HB
HB

238, relative to interstate banking. (Banks)

240, requiring the department of health and human services to
develop a plan reducing the number of persons awaiting certain services for developmental disabilities. (Public Institutions, Health

and Human Services)
HB 296-FN, relative to receiving stolen property. (Judiciary)
HB 433, clarifying the duties of the oversight committee on health and
human

services.

(Public Institutions, Health

and Human Services)

HCR 4, encouraging New Hampshire Public Radio to extend its broadcast signal to all of Coos county including the Connecticut River Valley
area. (Energy and Economic Development)

LATE SESSION
Senator Francoeur moved that the business of the day being completed
that the Senate now adjourn until Thursday, February 22, 2001, at
10:15 a.m.

Adopted.

Adjournment.

February

22,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by Rev. David P. Jones, Senate Chaplain.
As you wrestle with the challenges of your calling - funding education,
determining the biennial budget, deciding what to do with the plaque I thought I'd share with you the Ten Commandments of Political Ethics. For at the end of the day, ethics is what every single decision you

make
1.

over here

is all

about.

JONES' TEN COMMANDMENTS OF POLITICAL ETHICS
Thou shall not tolerate the abomination of the practice of partisan

ethics.
shall use thy money for what it is - moral capital.
3.
shall not develop any economy that views a financial deficit at
2.

Thou
Thou

a greater danger than an ethics deficit.
shall not compromise on principle for the sake of congeniality.
5.
shall not confuse issues with people.
6.
shall not confuse popularity with success.
7.
shall not confuse what you want with what we need.
8.
shall attend diligently to thine own interior well-being that
thou mayest be whole and useful in thy role(s).
9. Thou shall pay attention to the "how" of what thou doest as much
as to the "what".
10. Thou shall never, never, ever take thyself too seriously for no one else
4.

Thou
Thou
Thou
Thou
Thou

dost.
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Let us pray:

Lord of all, make us brave and kind, determined and gentle, focused
open, prudent and caring, wise and humble. If You can pull half of
that off, we will all be in pretty good shape.
Amen.

and

Senator Below led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives has passed a Bill with the following title,
in the passage of which it asks the concurrence of the Senate:

HB

763-L, relative to obligations of county governments.

SUSPENSION OF THE RULES
Senator Boyce moved that the rules of the Senate be so far suspended
as to allow HB 763-L, to be introduced into the Senate without a reference to committee.

HB

763-L, relative to obligations of county governments.

Adopted by the necessary

2/3 vote.

SUSPENSION OF THE RULES
Senator Boyce moved that the rules of the Senate be so far suspended as
to notice in the calendar of a hearing, the holding of a hearing, a committee report, and that HB 763-L, be before us at the present time.

HB

763-L, relative to obligations of county governments.

Adopted by the necessary

2/3 vote.

SENATOR HOLLINGWORTH: This legislation makes a change in existing statute. Currently, New Hampshire law allows the state treasurer
TAPE INAUDIBLE to municipalities. This bill would extend this authority to counties. In the wake of the Galway decision, a number of our
state's counties have found difficulty in securing tax anticipation notes.
The TAN is needed because state law that provides that the municipalities collecting coimty taxes and distributing to the counties on December
17 of each year, the TAN have become a normal part of county financing
for those counties that operate in a fiscal year method of accounting. As
the state is aware, the Galway decision has called in to question, the
administration of the property taxes as it is applied to multi-town taxing districts. This includes the statewide property tax multi-town school
districts, and our ten counties. Although the Galway ruling did not specifically apply to the county tax, lenders and their bond councils have
raised concerns about the ability for the tax to be collected absent a legislative correction. Initially, this causes a serious difficulty for the counties in the midst of their traditional TAN process. Unfortunately, the
legislation action of
999 of 1999 has indirectly harmed the borrowing ability of those political subdivisions by no fault of their own. As it
currently stands, Coos, Grafton, Hillsborough, Sullivan counties have no
borrowing needs because they operate on a calendar year basis. Strafford,
Belknap, Cheshire and Carroll counties have been able to find commercial buyers for their TAN, although at a much more expensive rate.
While the remaining two counties, Merrimack and Rockingham, continue to work with TAPE INAUDIBLE that they remain unsold. There
is a strong level of confidence that these counties will be able to obtain
traditional lending, but because of a tight cash flow, it was felt that

HB
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assurance from the state might be needed. As you are aware, the legislature will be on vacation next week, so it was felt that we needed
to take action today, so that if a difficulty did arise, the necessary legislation correction would be in place. The governor and legislative leaders worked closely with the counties and the state treasurer, to forge
and find an efficient solution. In the light of the state's current financial situation, it was felt that a state guarantee of county borrowing
would not be advisable. The state intends to stay out of the borrowing
market until legislation in New Hampshire, and the New Hampshire
Supreme Court actions, have been taken to correct the impact of the
Galway ruling. This solution is a limited short-term borrowing, directly
from the state, allows for the state backup, without the need for the
state to enter into the lending market. It is estimated that the potential level of the county borrowing will be less than $10 million between
now and May 1, when we hope that the state's standard legislation will
be in place. The terms and conditions of these notes would be left to
the treasurer, and the counties will be similar to the terms of the other
counties that are paying. This solution establishes a fall-back position
that will not likely be needed. We will expect the traditional lenders
will be working with the remaining counties; however, this is only a
short-term fix. In order to resolve this problem with the county school

and ultimately the state, the administration and mechanics
must be corrected as soon as possible. A task force
has been working on correcting legislation that will establish statewide
standards for assessing and evaluating property. That bill will soon be
presented at the House Municipal and County Government Committee
and will likely be before the Senate in April. If passed quickly, and the
districts

of the property tax

property tax is fixed, traditional TAN borrowing can proceed smoothly.
It has already been mentioned, even the counties who were able to borrow, had to pay punitive interest rates. Several counties, along with the
school districts, will need to borrow again this summer, and we need
to avoid high rates, for the ability to find lenders. Thank you for your
consideration and I urge ought to pass.

Senator Hollingworth moved ought to pass.

A roll

call was requested by Senator Barnes.
Seconded by Senator Wheeler.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,

Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Adopted.

SUSPENSION OF THE RULES
Senator Boyce moved that the rules of the Senate be so far suspended and
that HB 763-L, be ordered to third reading and passed at the present
time.

HB

763-L, relative to obligations of county governments.

Adopted by the necessary
Ordered to third reading.

2/3 vote.
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COMMITTEE REPORTS
SB 88-FN-A,

establishing a travel and tourism development fund in
the department of resources and economic development and making an
appropriation therefor. Energy and Economic Development Committee.
Vote 4-0. Ought to pass, Senator Gatsas for the committee.

SENATOR GATSAS: This bill was requested by the Department of Resource and Economic Development. It is the companion bill to HB 537,
which would dedicate a portion of the real estate transfer tax as a funding source for the Land Community Heritage Investment Program and
the Travel and Tourism Development Fund. Senate Bill 88 establishes
the Travel and Tourism Development Fund as a nonlapsing fund for
DRED. The bill specifies that the fund can be applied to: 1) current promotional efforts; 2) the development of programs to encourage smart
development and the travel and tourism industry; 3) expanding partnerships with the travel and tourism industry; 4) enhancing the work
of the New Hampshire Film and Television Office; 5) raising the public perception of tourism within the state. A recent study found that
every dollar that the state invests in promoting itself as a tourist destination generates $9 in revenue to the state. The committee passed,
unanimously, ought to pass.

SENATOR MCCARLEY:

Senator Gatsas,

I

understand,

I

assume, that

this will be going to Finance, but I noticed that it has a $1 line, suggested
spending, in terms of the fiscal impact of the bill. I am not familiar with
the House Bill. You indicated that this was a companion bill. Are there
going to be dollars discussed at the Finance Committee, in terms of this

or do

you know that?

SENATOR GATSAS: I don't know that.
SENATOR MCCARLEY: Thank you.
SENATOR LARSEN: Senator Gatsas, is my understanding correct that
HB 537 is the Land and Community Heritage Investment Program? It
uses the real estate transfer tax to both fund the investment in land and
community heritage, and to also use as a portion of the real estate transfer tax to pay for the Tourism and Promotion Fund. So assuming that
we do the good work of LCIP, am I correct in understanding that we will
also be able to promote tourism in New Hampshire through the use of
these funds?

SENATOR GATSAS: I beheve that
SENATOR LARSEN: Thank you.

is

where the funding comes from.

Adopted.
Referred to the Finance Committee (Rule #24).

SB

121, relative to the advisory committee on international trade. Energy and Economic Development Committee. Vote 3-0. Ought to pass.
Senator Cohen for the committee.

SENATOR COHEN: This bill expands the membership of the Advisory
Committee on International Trade. It adds representatives of the New
Hampshire High Technology Council and Software Association of New
Hampshire, as well as the director of the Manchester airport. And it authorizes the Advisory Committee to select one or more representatives
of the business community to serve. The Advisory Committee works with
different state and federal agencies, as well as private organizations to
encourage and assist firms succeed in international markets. As I think
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we all know, expanded international trade benefits the entire state
from Pittsburg to Plaistow, from Seabrook to Swanzey. The committee
unanimously recommends ought to pass.

that

Adopted.

Ordered to

third reading.

SB 66-FN-A, making an appropriation to the harbor dredging and pier
maintenance fund for the dredging of Hampton Harbor, Seabrook Harbor, and the mouth of the Blackwater River. Environment Committee.
Vote 3-0. Ought to pass with amendment, Senator Cohen for the committee.

2001-0195S
03/09

Amendment to SB 66-FN-A
Amend the title of the bill by replacing it with the following:
AN ACT relative to appropriations to the port authority for

dredging

projects.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

1991 Appropriation; Port Authority; Dredging Projects. Amend 1991,
amended by 1992, 260:20, 1994, 204:1, 2000, 15:1, and 2000,
292:10 to read as follows:
351:5 Appropriation; Port Authority. The expansion of the Port of Portsmouth funded in this section shall include an 11-acre expansion of the
north yard of the port, the construction of a 750-foot pier, dredging projects
including associated mitigation to maintain channels auid harbor, a hydrodynamic study of Hampton and Seabrook, renovation of amy commercial
fish piers that may be transferred to the port authority, and the rip-rap
project on River Street in Seabrook. The sums hereinafter detailed are
hereby appropriated for the project specified:
1

351:5, as

A. Port of Portsmouth Expansion
Total state appropriation section 5

$18,300,000
$18,300,000

(The funds appropriated in subparagraph A for the Port of Portsmouth
expansion shall not be expended, encumbered, or obligated in any way
unless an action plan, which shall include construction documents, prepared by the New Hampshire Port Authority shall be approved by the
capital budget overview committee, the fiscal committee, and the governor and council. $1,500,000 of the total amount appropriated herein
is hereby released for the purpose of final design and bid documents.
$1,800,000 of the total amount appropriated is designated for wetland
mitigation. $400,000 of the total amount appropriated is designated for
the Hampton-Seabrook hydrodynamic study. The remaining $14,600,000
is designated for construction, renovation, and dredging projects including associated mitigation. This appropriation shall be nonlapsing until
the project is completed. The New Hampshire Port Authority shall not
encumber, obligate, or expend any funds from this appropriation for
renovation or dredging projects without the prior approval of the capital budget overview committee. The total amount that may be expended
for renovation and dredging projects including associated mitigation
shall not exceed a total of [ $1,000,000 ] $2,300,000.)
2 Effective Date. This act shall take effect upon its passage.

SENATE JOURNAL

22

FEBRUARY

2001

95

2001-0195S

AMENDED ANALYSIS
This bill increases the amount of money from an appropriation to
the port authority which may be expended for renovation and dredging projects including associated mitigation.

SENATOR COHEN:

Despite the

title

of this

bill, it

makes no appropria-

tion. Instead, as amended, the bill applies $1.3 million of funds already
appropriated to the dredging of Hampton and Seabrook harbors. Both

harbors were scheduled to be dredged in 1998, but work stalled when
the contractor had trouble getting permits. By the time dredging resumed, Seabrook harbor had been filled up again. Seabrook was dredged
again. As a result, Hampton harbor has not been dredged since 1992.
The harbors must be dredged in order for the fishing fleet and tour boats
to operate. The committee unanimously recommends ought to pass.

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SB

20, relative to possessory actions instituted on the basis of nonpayof rent. Executive Department and Administration Committee.

ment
Vote

5-0.

Ought

to pass

with amendment, Senator Larsen for the com-

mittee.

2001-0226S
09/01

Amendment

to

SB

20

Amend the bill by replacing section 1 with the following:
1 New PEu-agraph; Appeals of Possessory Action by Defendamt; Landlord's
Motion for Recovery of Rent Paid to Coml. Amend RSA 540:25 by inserting after paragraph

I

the following

new paragraph:

At any time during the pendency of the appeal, the landlord
may file a motion for recovery of the rent money that has been paid
into court pursuant to paragraph I. The court shall grant such motion
unless the tenant objects and the court rules that the landlord is not
I-a.

lawfully entitled to the full amount of rent. If the court rules that the
landlord is not entitled to the full amount of the rent, it shall release
such portion of the rent to which the court deems the landlord is lawfully entitled, if any, and make specific findings in support of its decision to deny or partially deny the landlord's motion. The rent money
retained by the court shall be apportioned between the landlord and
the tenant upon final disposition of the appeal.

2001-0226S

AMENDED ANALYSIS
This bill allows a landlord to file a motion for recovery of rent money
paid into court in a possessory action where the tenant appeals.

SENATOR LARSEN: Senate Bill 20, with its amendment, allows the
court to direct a tenant or a former tenant, after a possessory action has
been made by the landlord, to pay the rent owed to the landlord or plaintiff. Currently, the law requires the past due rent to be paid only to the
court, as long as the legal action is pending. The bill simply adds to the
current law, that the rent made, be made to the plaintiff if the court
directs the action under RSA 540:25. Furthermore, if the court finds that
the plaintiff is not entitled to the full amount of the rent, the court may
rule as to how much of the rent that the landlord is lawfully entitled.
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it be paid with the remainder to be held by the court until
the case is settled. The committee believes that adding this language to
the law will protect both landlords and the tenant. The committee voted
unanimously ought to pass as amended, and we ask the full Senate to
join us. Thank you.

in order that

Amendment adopted.
Ordered to

third reading.

SB

21, establishing a commission to develop recommendations for legislation to reduce regulatory barriers to the creation of affordable housing.

Executive Department and Administration Committee. Vote 5-0. Ought
amendment, Senator D'Allesandro for the committee.

to pass with

2001-0223S
05/01

Amendment to SB 21
by replacing section 3 with the following:
3 Membership.
I. The members of the commission shall be as follows:
(a) Two members of the senate, appointed by the senate president.
(b) Two members of the house of representatives, appointed by the
speaker of the house of representatives.
(c) Three public members, appointed by the governor.
Amend

the

(d)

bill

The executive

director of the

New Hampshire Municipal Asso-

ciation, or designee.
(e) The executive director of the New Hampshire Home Builders
Association, or designee.
(f) The executive director of the office of state planning, or designee.
(g) The executive director of the New Hampshire housing finance
authority, or designee.
(h) The executive director of the New Hampshire Realtors Association, or designee.
(i) The chair of a town board of selectmen, appointed by the senate president.
(j) The executive director of a community-based, non-profit housing developer, appointed by the governor.
(k) The president of the New Hampshire Manufactured Housing
Association, or designee.
(1) A professional planner from a regional planning commission,
appointed by the speaker of the house.
(m) The president of the New Hampshire community loan fund, or
designee.
(n) The president of the New Hampshire Property Owners Association, or designee.
(o) The mayor of a city or designee, appointed by the senate president.
(p) The commissioner of the department of health and human services, or designee.
(q) A town selectman, or designee, appointed by the senate president.
(r) A president of a local chamber of commerce, or designee, appointed by the governor.

SENATOR D'ALLESANDRO:

This bill acts as a positive step in the right
direction toward removing unneeded government regulations in the housing industry. The shortage of affordable housing in New Hampshire has
been well documented. The problem has only gotten worse in recent years.
Senate Bill 21 will help alleviate the burden being borne by many of our
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New Hampshire

residents who cannot find adequate housing. A commission comprised of legislators, elected officials and industry experts, will
research and develop recommendations for legislation that reverse some
of the many barriers currently blocking the building of affordable housing. This is a problem that the legislature must address. It cannot be fixed
at the local level, for it affects all of us, in our state, in our respective

communities. The Committee on Executive Departments and Administrabill as ought to pass as amended, unanimously, and hopes
that the Senate will do the same. Thank you.
tion passed this

Amendment

adopted.

Ordered to third reading.
SB 38-FN, relative to increasing the compensation of the public employee labor relations board. Executive Department and Administration
Committee. Vote 3-0. Inexpedient to legislate. Senator Francoeur for the
committee.

SENATOR FRANCOEUR: The

committee, after the hearing, heard that
has been an honor to serve on the PLR Board. They currently have a
staff with a budget of over $300,000. One member of this board has had
18 years of service, with no shortage of volunteers and only having between 9 to 10 hearings a year. The committee recommended this legislait

tion as inexpedient to legislate.

Committee report of inexpedient to legislate is adopted.
SB 97-FN, requiring the annual registration of manufactured housing
parks. Executive Department and Administration Committee. Vote 4-1.
Inexpedient to legislate. Senator Prescott for the committee.

Senator Prescott moved to have SB 97-FN, requiring the annual registration of manufactured housing parks, laid on the table.

Adopted.

LAID

SB 97-FN,

ON THE TABLE

requiring the annual registration of manufactured housing

parks.

SB 98, relative to notice requirements prior to the sale of manufactured
housing parks. Executive Department and Administration Committee.
Vote 3-2. Inexpedient to legislate. Senator D'Allesandro for the committee.

Senator D'Allesandro moved to have SB 98, relative to notice requireto the sale of manufactured housing pgirks, laid on the table.

ments prior
Adopted.

LAID ON THE TABLE
SB

98, relative to notice requirements prior to the sale of manufactured
housing parks.

SB 99, relative to the exemption from the community benefits law for charitable trusts. Executive Department and Administration Committee. Vote
3-0. Ought to pass with amendment, Senator Prescott for the committee.

2001-0187S
01/10

Amendment
Amend

to

SB

99

by replacing section 2 with the following:
2 Effective Date. This act shall take effect upon its passage.
the

bill
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SENATOR PRESCOTT: TAPE INAUDIBLE
SENATOR WHEELER: It is a model, a national model,

used by our attorney general around the country, as an example of what states can do
to require that its healthcare charitable trusts provide community benefits, that truly meet the needs of the community. I am going to refresh
your memory about the purpose of the bill that we passed. The purpose
is to ensure that healthcare charitable trusts provide the communities
they serve with benefits in keeping with the charitable purposes for
which the trusts were established, and in recognition of the advantages
the trusts enjoy. It acknowledges that each community is unique in its
particular healthcare problems and needs should be examined and the
community benefits provided by healthcare charitable trusts which serve
it, should be directed toward addressing the issues and concerns of that
community. Community involvement, in the development of community
benefits plans is necessary to make the healthcare charitable trusts more
responsive to the true needs of the community. Senator Squires and I,
and a number of Representatives, Representative Emerton, Representative Martha Fuller Clark, and all of the stakeholders, I repeat, all of
the stztkeholders, including representatives of home healthcare agencies
and the VNA, sat around a table for about a year. We had many, many
in-depth discussions. We reached many compromises. One of the compromises to which we all agreed, was to have a phase-in for the entities. Senator Squires was adamant that it should not be a "hospitals
only" bill. We also had testimony that it should be every nonprofit, not
just healthcare charitable trust, to expand it even further. After all, we
are giving particular benefits to all of these healthcare charitable trusts,
and we need to make sure that they are meeting the community needs.
We wanted to make sure that this was not an onerous process for smaller
agencies or a punitive process. So the bill clearly states that as far as
the community needs assessment goes, every healthcare charitable trust
shall, either alone or in conjunction with other healthcare charitable
trusts in its community, conduct a community needs assessment, etcetera. There is also an extension time that can be granted for filing the
community benefits plan, and an exemption that can be granted by the
director of charitable trusts. We had a phase-in for the entities so that
the part that Senator Gordon's bill would eliminate, has just started
to go into effect. It is a real "chicken-little" syndrome of people saying
that the sky is falling. They haven't even had to comply with it yet. We
haven't let the process go forward to see how it works. I am very concerned that the people who reached an agreement around a table, are
now going. .making an end run around that agreement, undermining our
very important law, and saying that they can't comply. We have had a
year of educating, of going to meetings, for anybody who wanted to learn
how to do it. The United Way has done this, the Hospital Association has
done this, the Citizens Alliance has done this and the Attorney General's
Office has done this. The other part that you need to keep in mind, is
that it says in the bill itself, in the law that we passed, combined needs
assessments planning and reporting, healthcare charitable trusts may
satisfy the requirements individually or in combination with other
healthcare charitable trusts. All the VNA has to do is go to the hospital
in their agency and say "let's do this plan together". They don't have to
spend a penny on an extra consultant. No small agency has to spend
extra money to hire anybody to comply with this law. Collaboration is
what is encouraged in order to get at the true community needs and to
make sure that those needs are being met. So I urge you... it is prema.
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ture to have this bill... it is not well thought out. Had we had time, we
would have been able to work on a compromise. I was not given that
time. I am very sorry that there wasn't an idea that we could bring this
to the light of day and talk about it. We could have extended the compliance deadline, so that the small agencies didn't need to meet the compliance deadline for one more year, to give them more time to learn about
collaboration. I urge you to defeat this bill. It is premature to bring it
out at this point, to undermine something that we haven't even seen go
into effect.

Thank

you.

SENATOR BARNES:
when

Senator Wheeler, did you have an opportunity to

came before the committee?
SENATOR WHEELER: No. I had no idea that the bill was coming. I
didn't know that the bill had been filed. I didn't know the bill was there.
I could have scanned the calendar, wondering if there was anything that
testify

the

bill

might be of interest to me. I apologize for the fact, that
It happened fairly early on, so I did not testify.

I

didn't do that.

SENATOR BARNES: Thank you. Senator Wheeler.
SENATOR ERA NCOEUR: Maybe I can clear up a few misconceptions.
This bill was heard in ED & A. It was heard over, I believe, a week ago.
This bill was posted in the calendar. It was scheduled and it was opened
to the public for anybody to come and speak. At the hearing, as I sat and
listened to the testimony, as Senator Gordon presented this, there was
only testimony in favor of the bill. We heard from numerous individuals, especially the Visiting Nurses, about how onerous this process is.
They brought in copies of the paperwork and the reports that are due.
I am not exaggerating, but they are about 1-1/2 inches thick. It takes a
lot of time. To those that go out there... you have to remember that the
Visiting Nurses... you have over $100,000 worth of salaries going out, they
fall into this category. They do provide an essential service to those that
are out there. To report what they are doing, if there is $100,001, it is
quite an onerous task upon them. As far as anybody else that came in
and testified against it, I don't remember anybody. It was posted and it
has been on our web site. I would ask the Senate, at this time, to support the committee report. We have gone through the process. If there
are others that have concerns, they can deal with it when it gets to the
House. I thank you.

SENATOR WHEELER: Senator Francoeur, would you believe that the
paperwork that the Visiting Nurses showed you, must have been something that they... was self imposed? The legislation does not require that
kind of paperwork, and all that they really needed to do was work with
the hospital in their area, would you believe that?
SENATOR FRANCOEUR: I can just tell you what I heard at the hearing. Senator Wheeler. They had copies of what was presented to them
and what they were expected to fill out by the department.
SENATOR WHEELER: Thank you.
SENATOR FERNALD: Senator Francoeur,
you have

said, that

I understand, from what
you think that the process has been proper so far.

do think that there is a question why a healthcare related bill went
ED & A? But be that as it may, you said that we have had discussion, now let's vote, and that you didn't hear any opposition. Now you
are hearing from Senator Wheeler, that there are questions about this.
That this is upsetting something that was done a couple of years ago,
I

to
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after great study and effort, and on a relatively short hearing where
perhaps not all sides were heard... given that there is a difference of
opinion that the committee was not aware of, wouldn't it make sense to
recommit this and allow it to be heard again, so that other viewpoints
could be heard?

SENATOR FRANCOEUR:

I

think that would be an appropriate question,

can't ask Senator Gordon to deal with that. It is his piece of legislation. I would give him the courtesy to speak and present how he feels on
it. As far as the committee, I believe that the committee did the same thing
send them into a committee,
that we do on every other bill in here.

but

I

We

they are heard, they are posted, and anybody can come in, whether it be
Senators or anyone, even the departments. They go through our calendars
and then they come in and testify. So just to send bills back and forth
through the cycle. .1 understand that this is only the first step for it. It still
has a full hearing scheduled when it gets to the House side and they could
deal with it at that time, if there are other pieces.
.

SENATOR FERNALD:
I

I don't think that you answered my question. What
heard you say was "we've had a hearing on this and there was no opposi-

My question is,

there is opposition. The bill got
sense for our committee, here in the Senate,
to hear both sides, £ind give full consideration to both sides on this issue?

tion, let's

move

forw£trd."

overlooked. Wouldn't

it

make

SENATOR FRANCOEUR:
sor

and see how he

feels

I

would hke 30 seconds

about

to

speak to the spon-

this.

SENATOR GORDON:

First of all, I take a little bit of offense at the imthis bill, through the process, was put in, in such
a way that it wouldn't give people an opportunity to contest it. I look at
my calendar today, and quite frankly, I didn't know anything about most
of the bills on this calendar, because they were assigned to other committees. Other committees that I am not a part of, but I trust the judgement
of the other Senators that I sit in this chamber with, to evaluate those biUs
and make recommendations to the full Senate. Before I vote here today,
I will generally have an idea of whether I think that it is a good idea or a
bad idea. I had nothing to do with it being assigned to ED & A. I don't
know what it was. It didn't matter to me, because I think that probably
the five people that sit in ED
probably have good judgement, just like
the people who sit in Public Institutions, Health and Human Services. In
any event, I will just give you an expression of why this bill was brought
forward. It was brought forward by the Visiting Nurses Associations. To
say that they had no objection before, to the community benefits analysis, I think, is a misrepresentation of their circumstances, because they
certainly did. Those that were here in the last session will remember that
the bill came to the full Senate, saying that everybody would have to comply. When it left the Senate, it went out with an exception for, I think, $1
million worth of real estate, if I am not mistaken. That was the way that
it was passed and that was the Senate position. It was done specifically, in
order to provide the VNA's an opportunity to be exempted from the law.
Then it went to the Committee of Conference and the Committee of Conference is the one ultimately that negotiated the provision, that says that
anybody with less than $100,000 in total assets. The Visiting Nurses
Associations'... do you all have Visiting Nurse Associations in your districts? Now does anybody question whether or not they are providing a
benefit to your communities? I've got to tell you, I represent 32 towns.
I have lots of Visiting Nurse Associations. In their annual reports, as
Senator Flemders pointed out at the hearing, in the annual reports, they
plication that

somehow

&A
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put in the annual reports what they do for the community and everybody
in the town sees it. I have to tell you that the people in my town appropriate money for the Visiting Nurses Association. If they weren't doing a
good job, do you think that they would be appropriating money for the Visiting Nurses Association? There was testimony at the hearing that New
Hampshire... and Senator Wheeler says that we are the "role model for
other states". At this point in time, there is no other state that requires
community benefit analysis for healthcare orgeuiizations other than hospitals. We are the only state in the country, at this point in time, doing
that. Why is that necessary? If you went to the hearing, you heard from
people from the Visiting Nurses' Associations, with part-time office
staff. They have been given, by the organization who administers this
program... and I have to be honest, I don't know who the heck they are,
maybe it is the Attorney General's Office, a big binder, saying that these
are all of the forms that you have to fill out and things that you have to
do. It is an onerous task. But you know what is more important? It is an
unnecessary task. Who here will raise their hand and say that "I don't
think those Visiting Nurses' Associations are doing a good job?" "Boy we
got to do something about that." "Why don't we regulate them a little bit
more, like all of the other small businesses in the state." I just don't think
that it is necessary. You know, it is a nice idea, I guess, that we should
make everybody accountable for everjdhing that they do, but when there
isn't a need, let's not do it. There certainly isn't a need here. I would like
to pass the bill and get it on. If there are questions as to whether or not
this was done fairly, and I don't believe that there are, but if there are
questions,

I

don't

have an objection

if

you want

to table

it,

recommit

do anything else that you have to do, have an active debate, but
change my mind that this is the right thing to do.

it

it,

doesn't

SENATOR WHEELER:

Senator Gordon, do you understand that nobody
questioning the value provided by the VNA's, but that the issue is to
do the needs of the whole community? And do you understand that we are
also talking about the community assets as well as community needs?
Everyone in the community should be at the table to talk about this. Do
you understand that that would give a reason for the VNA to say that
"these are all of the wonderful things that we are doing, so nobody else
has to step in and do that, because we are doing it." It is a catalog of community assets that a community needs, and it is not targeting the VNA,
do you understand that?
is

SENATOR GORDON:

I understand your intent. Senator Wheeler. But
perspective, in the limited
to tell you that I don't think, from
communities,
scope of activities that are provided by the VNA's in
that there are areas where they are falling short. If there are... they will
be identified by the community, dictated by the health care organizations
in the community, and addressed. I do not think, in the limited scope of
services that they are providing, that they need to be able to do that. They
have to do that.

I

have

my

my

SENATOR WHEELER:

Senator Gordon, would you beheve that nobody
implying or saying directly that the VNA is falling short? That is not
the point here. Would you believe that I think that you are really miss-

is

ing the point?

SENATOR GORDON: I am sure that you probably think that.
SENATOR FERNALD: Senator Gordon, we have hundreds of bills

that
are introduced in the legislature every year. There are a lot of people in
this state that are interested in the work of the legislature, and they look
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going on.

My experience

has been that people who are interested in judicial matters are looking
at judiciary calendars, they don't look at the whole 900 bills introduced.
People interested in healthcare, look at the healthcare committees to see
what bills are coming up. So would you agree with me that somebody in
the healthcare community might have an interest in this bill, might never
have spotted it because it was on the ED & A calendar?

SENATOR GORDON: I don't know if that is true. Senator Fernald, I don't
assign the bills, so I don't know how it got assigned. I am not going to
accept £iny accountability for that. It was assigned. I know that it appeared
in the calendar. I certainly saw it in the cEdendar. I read my calendar every
week. I know what bills are in every committee, and whether or not I have
an interest in them. I don't disagree with you. If you have a concern about
it, as I said, I'm willing to recommit it or table it, if that is what you want
to do. I don't think that there is a need to do that, because I think that
we can vote on the issue. I think that we all have an understanding of the
issue and either you feel one way or the other. So I'd just as soon vote on
it. Again, I don't have any objection... if you feel that the process is flawed
in some way, I don't think that this bill was treated in any way other than
we ordinarily treat bills in the Senate.

SENATOR FERNALD:

Senator Gordon, as I recall the debate on this
from two years ago, it was that we need to have community assessment of needs of all of the players in the healthcare community, the
nonprofit players. What you have said is that the VNA is doing a good
job and there is accountability there, there is feedback, and so they
don't need to be part of this community assessment. Well, there is a
hospital in my district, they are a nonprofit. Everybody knows what
they do and there is feedback to the community. If we follow the logic
of your argument, hospitals shouldn't be subject to this either, but I
think that that goes contrary to the whole idea that they are there to
serve the community, they should be in discussion with the community
and with each other. You said that if there is a problem, what they do
is to correct it. My question to you is, isn't the best way for us to find
out where they may be falling short, or duplicating efforts, is to make
them part of community assessment with other healthcare organizations so that they can talk, find out what they are doing right and what
they are doing wrong, and work together?
bill

SENATOR GORDON: I will try to answer the question as best I can.
That is, I think legislation ought to be addressed at solving problems.
As far as the VNA's are concerned, I am not aware of a problem, I am
trying to figure out what it is to solve. I know how this legislation came
in originally, and what it was intended to address. It was intended to
address issues involving... it came out of a variety of issues, including
taxation issues, and issues in terms of community benefits from other
purposes, but generally, related to hospitals. It got extended out to all
charitable healthcare organizations. I don't think that it was necessary
to do that because there wasn't any problem identified. I have participated in needs assessments in some of the hospitals in my district, and
I can tell you that they have put huge amounts of time and money into
doing those assessments. Those community assessments done by the
hospitals, also include the local communities served by the VNA's, so
that in many ways, this is a redundancy. It is a duplication of effort,
because if there are needs, those would be picked up by the hospitals
themselves. I just don't see a problem that we are solving by doing this.

SENATE JOURNAL

22

FEBRUARY

2001

103

The only thing that I see us doing is putting on more regulation, more
government supervision. Frankly, these organizations don't need it.
What you also have to realize is that most of these organizations are
on the edge, ever since the balanced budget act, most of these organizations have been running in the red or right on a fine line of survival.
So while they are doing that, what we are doing is imposing another
onerous responsibility. Many of these organizations went and asked for
waivers. There is a provision in the bill that allows them to ask for a
waiver. They asked for waivers, and their testimony was that they had
been denied waivers, and they have been required to do this, and required to do it in the form which was provided by the organization that

oversees this.

SENATOR FRANCOEUR:

Senator Gordon,

it

was my understanding

that this bill, last time that it was in the House, it was at $1 million and
it got lowered to the $100,000 in the Committee of Conference. Is that

your understanding also?

SENATOR GORDON: When it came out of the

Senate, my understandthat it was originally passed, came to the floor of the Senate, it
was recommitted. When it came out of Public Institutions, Health and
Human Services, it came out with a $1 million exemption, but the ex-

ing

is

emption was on real estate only. That was how it was defined. That was
my recollection, and Senator Wheeler can correct me if I am wrong, but
I believe that that was the case. The idea for that was, that most small
organizations wouldn't have a building or real estate of a greater value
than the $1 million. I believe that that is the way that the Senate passed
it the last time, creating that exemption. That was the Senate policy. It
then went to the Committee of Conference and then, I believe, this was
the language ultimately agreed upon.

SENATOR D'ALLESANDRO: As a member of ED & A who was not present
during that hearing, and I apologize for my absence, but being on a number of committees, we are moving around quite a bit. I think that Senator
Gordon was very gracious in saying that he would recommit that piece of
legislation so that Senator Larsen and I could participate in the discussion.
I think that is fair. That is certainly the way that the Senate has conducted
its business. I truly appreciate his offer to do that. I think that it is the
right thing to do, as two members of the committee were not present.
Were not present: a) to hear the testimony, and; b) to vote. It just seems
to me that if the sponsor is willing to recommit that piece of legislation, that that is the fair thing to do. We all want to do what is in the
best interest of the people. Again, it appears to me, that that is the
right thing to do. I would hope that the Senate, in its wisdom, would
comply with the Senator's wishes. Thank you.

SENATOR GORDON:

Senator D'Allesandro, I understand that we are
two hearings. You weren't there and I don't know
who the other Senator was that wasn't there. But, there were only three
Senators there for all of the hearings that I attended that day. Now the
people who came down, came from Berlin. Okay? They came from Berlin or Milan, I think that is where she said she was from. They came
from Tam worth, they came from Wakefield and they came from all over
the state, because that is the date that the hearing was scheduled. Now
is this fair to recommit the bill and have them come down here again,
in order to have to testify all over again to do that? Or is it fair to just
have their opposition come in and testify?
£dl

busy.

I

was there

for
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SENATOR D'ALLESANDRO:

I think that in addressing the question of
think that one has to say, what is in the best interest of the
people? I think that at this point in time, your agreement that recommital
would be an acceptable process is something that I accept. I was not there.
I don't want to put an undue burden on anyone, in terms of coming down
or not coming down. But there are probably people who didn't get an
opportunity to see the announcement, the notice, and as a result, they
would like to show up. We are talking about a piece of legislation that has
an effect on a number of entities. So it just seems to me that in the best
interest of good legislation, recommital is a good idea. Again, I go back to
the fact that you were in accord with that, as one of the alternatives, and
I appreciate that. I don't want to put a burden on anybody, but I think that
doing the right thing is really what I am concerned with. I believe that
recommital is the right thing to do. Thank you.

fairness,

I

SENATOR GORDON: Senator D'Allesandro, would you believe that everybody in this room knew about that hearing, and if they didn't know,
they should have known, because everybody gets a calendar, every week,
telling them what is going on here in this body?

SENATOR D'ALLESANDRO:

I don't want to disagree with you, Senaeveryone gets the calendar, they should read
the calendar. But there are times when the calendars are a little late and
some don't read the calendar with the great deal of scrutiny that you do.
I am probably remiss in that respect, and I am very apologetic for that,
but in this particular situation, I wasn't at that hearing. It appears to
me that I want to be at that hearing, hence your willingness to let it
recommit is something that I accept. Thank you.

tor,

because obviously,

if

SENATOR BARNES: Senator D'Allesandro, do you think that any of
these bills today that we have passed with a 3-0 vote from the committee, should all be recommitted so that the two Senators that weren't
sitting there, or the three Senators that weren't sitting there, for the
good of the people, should all be recommitted, so the whole committee
can sit again, and have the whole thing all over again?
SENATOR D'ALLESANDRO: I don't think that every bill. Senator Barnes,
should be recommitted, but I think that those that obviously required the
kind of debate and discussion that this one did, should have that opportunity, if indeed the sponsor agrees with that.

SENATOR

JOHNSON: I have had the opportunity to have the services
of the
for the last two weeks because of
wife's condition. In chatting with them over that two-week period, the thing that keeps coming
up all of the time, is all of the paperwork that they have to do, and how
much time that it takes out of their work-day to do that paperwork. And

VNA

my

here we are, expecting more paperwork for those people to do.
in favor of the bill as ought to pass.

I

would vote

SENATOR LARSEN: Mr. President and members of the Senate, I am one
of the ED
A members who was not present last Wednesday. I had eight
bills of my own up, and found that by running between bill to bill, I was
unable to get to sit on the committee where I was supposed to be. The
importance of this bill, I think that we have been hearing is, it was a bill
which was worked on very hard in the last session. I think that it deserves
our attention. I think that there was a lack of awareness of this hearing
by some of the participants who had worked on this bill in the last session. Generadly if that happens, it is a courtesy among the Senators to give

&
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bill a little more time. I think that it would be wise of us to either
recommit or to table this bill to allow for some discussion and compromise
that might happen. I have served on the committees on the VNA here in
town, and I certainly know the good work that they do, but I also know
that there are benefits to having nonprofit agencies sit down together and
compare community needs. I know that in our community, we have been
wanting the VNA to sit down with the hospital and work through some
of the hot meal plans that might have occurred, or elderly housing units.
That is hard to arrange in peoples busy lives. This bill, in fact, might ask
people to sit down at a table and work through what the needs are, what
the assets are in a community, and to make sure that there is a full discussion, and that there is not duplication of services. I think that if there
is a heavy paperwork demand on the nonprofits, that we need to look at
that. But I do think that given the level of interest and concern that this
bill has, that we would be wise to either recommit it or table it, and allow a little more time in this body before it leaves the Senate. Thank you.

the

SENATOR HOLLINGWORTH:

Senator Francoeur, was this

bill

execed

was heard?
PRESCOTT: The

the day that

it

SENATOR
bill was heard and execed that day.
SENATOR HOLLINGWORTH: I guess my question is, usually if there
going to be an executive session, that is posted so that people know
that the bills are going to be execed that day. I know that there has been
some slippage on that, but in general, it gives the Senators notice that
they are going to exec on a piece of legislation. So I am just asking... it
would seem that. .1 guess my question to you is, do you feel that perhaps
recommital...so that there could be a discussion of this issue with the
other members and the person who worked so hard last year, would have
an opportunity to come before the TAPE
is

.

CHANGE

SENATOR PRESCOTT: TAPE INAUDIBLE
SENATOR MCCARLEY: I realize that this debate has gone on very long,
but I do feel a need to make a couple of comments, having been involved
with this legislation and particularly being challenged by Senator
Gordon's question about "do we know anything about VNA's in this
room?" I have sat on VNA boards and still do, and I signed my conflict
of interest form, much earlier, in terms of serving as a board member
on a VNA that merged a couple of years ago. VNA's, it is true. .have been
under the gun since the balanced budget act. They have also been under the gun based on the way that we have changed reimbursement
levels for them. But to speak specifically to Senator Gordon's concerns,
I think that the reason why... VNA's are no longer doing such "limited"
services. And, as a result of SB 409 that passed two years ago, we are
looking to the VNA's for huge support to fill gaps in community needs,
to keep people home longer. To be a part of the whole focal point networks that are going across this state. It is particularly important that
we have a really good understanding of our "not for profits" in the
healthcare area, and that they are working together. So I think that it
would be incredibly shortsighted now... this is absolutely the wrong time
to be declaring this not to be happening. So I would encourage us to recommit this bill and have some of those discussions, because I can tell
you that certainly, those people who have spent time on the issues
around long-term care, know for sure that this may be the wrong time
to be doing this. I am sympathetic with the difficulties of paperwork, and
I am not into big government, but, in terms of what we are trying to do
.
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for our senior citizens, the more that we can encourage and have a better understanding of our community needs, through this kind of assessment, I think is absolutely critical. I would encourage you, therefore, to

consider recommitting the

bill.

Senator Femald moved to recommit.
Question is on the motion to recommit.
A roll call was requested by Senator Barnes.
Seconded by Senator McCarley.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

SENATOR WHEELER: I am sorry that this body was unable to recommit,
because I do think that had we had an opportunity to have some true exchange of ideas on this, rather than a preemptive strike, we might have
been able to reach a compromise that would have been agreeable to people.
What I intended to propose, was extending the compliance deadline until
jEinuary 1, 2002 for the entities of $100,000 or more. I am sorry that we
didn't have the opportunity to do that. I think that there could still be room
for compromise on this that would benefit everyone. Thank you.

Senator D'Allesandro moved to have SB 99, relative to the exemption
from the community benefits law for charitable trusts, laid on the table.

Question

A roll

is

call

on the tabling motion.

was requested by Senator Barnes.

Seconded by Senator Wheeler.
The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.

Yeas: 11

Motion

-

Nays: 13

failed.

SENATOR FERNALD:

I just want to speak briefly on the issue here.
community needs assessment. The question is, should the
nonprofit healthcare agencies in the community get together and talk
and access the needs of the community, figure out who is going to do

The issue

is

what, not duplicate services?

I

think

it is

a good idea.

I

think that the

VNA's have misconstrued what is required by the legislation on the
books now. The law in the books is that they will do a community needs
assessment. They can do it as part of what the hospitals are already
doing. It is really just requiring that they be at the table when the
hospital is doing their assessments and at least offer what the VNA's
are doing. So again, that everyone can be talking and so that the communities needs can be assessed by the healthcare community. I think
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haven't heard anything yet today that
in the law now, is not the right thing

me that what we have

Thank

you.

SENATOR PIGNATLELLI:

I have little doubt that what I have to say. .and
will be very brief, is going to change any votes. But it seems to me, after listening to the bill last year, and listening to the debate today, that
what we are talking about is collaboration in our communities. It seems
to me, as money gets tighter and tighter for healthcare and for many
other needs in our community, collaboration is going to be all the more
important, so that we are providing services to our community that they
truly need, and that we prioritize those services as money gets tighter
and tighter. It seems to me that this cannot happen if some of our agencies in our community are not participating in a process to allow them
to examine and reexamine, not only what their mission is, but whether
they are meeting the needs of our citizens, our people in our state. So I
would like to see us discuss this bill more, hear more about it, and rethink what we have decided to do so far today. I would request that we
.

I

Thank you very much, Mr. President.
Senator Barnes moved the question.
do that as a Senate.

Adopted.
is on the adoption of the committee amendment.
Amendment adopted.

Question

Senator Wheeler offered a floor amendment.

2001-0231S
01/09

Floor Amendment to

Amend

the

bill

by replacing

all after

SB 99

the enacting clause with the

fol-

lowing:
Effective Date Extended. Notwithstanding the effective date of RSA
7:32-j as inserted by 2000, 312:2, health CEire charitable trusts shall not
be required to comply with RSA 7:32-j until January 1, 2002.
2 Effective Date. This act shall take effect upon its passage.

2001-0231S

AMENDED ANALYSIS
allows healthcare charitable trusts until January
comply with a certain law.

This

bill

SENATOR WHEELER:

1,

2002

to

I have a floor amendment to offer that would
allow for an extra year for compliance for the healthcare
charitable trusts that are included in SB 99. I move the adoption of the
floor amendment. It says that the effective date is extended. Already we
had a phase-in for the smaller entities. This would give them an even
longer phase-in, so that we would have even more time to educate them
about the non-punitive nature of this legislation, and the fact that it is
encouraging collaboration and a cataloging of community assets, as well
as community needs, and that everyone should be at the table for that,
and that one group is not being punished in anyway or being told that they
are not doing a good job. It is to have collaboration exactly as Senator
Pignatelli said. So it says, "notwithstanding the effective date... etcetera"
"Healthcare charitable trusts shall not be required to comply with this
portion of the law until January 1, 2002." That should certainly give time

amend the

bill to
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is no extra paperwork
That what we are asking is that the

understand that there

being required by

this.

people in the community sit down together to catalog their community
assets and talk about their community needs and make sure that all of
the needs of the community are being met as best possible. It was never
intended to say anything negative about the VNA, nor does it say anything negative about the VNA. This would give a little more time to make
people understand the bill better. So I urge your support of it. Thank you.

SENATOR GORDON: I want to rise in opposition to the amendment, only
it simply delays the process. In fact, those VNA's who testified,
indicated that they were in the process of complying with the current law,
that they were going to have to do that. That this isn't something that isn't
quite as simple as Senator Wheeler has explained, I think. That is to just
sit down and talk. This is a requirement that they put together a great
deal of information, that they do surveys of the community, which is very
time-consuming and expensive. Many of these organizations don't do it
themselves, they actually hire people to do it for them. You know if you
have been involved with these in your own communities, you will know
that in the hospitals, many of these hospitals haven't done them themselves, they have hired people to come in and do them for them, because
they don't have the staff or personnel. They, themselves, are not equipped
to do them. Just two other comments that I would like to make while I
am standing. One is that I just don't understand the characterization of
"preemptive strike". I just find that so offensive. I have had 17 bills heard
so far this year, which I have been the prime sponsor. This was number
15. This was heard last week, okay? In the second week of February. I
can't imagine... I don't understand how this becomes a preemptive strike.
I find that personally offensive. The other issue is that I have also sat on
the board of directors of a VNA. I don't currently sit, but I have in the past,
and did my civic duty in that regard. I can tell you that there is nobody
in the community that doesn't think they're doing a good job. I don't know
if you read the obituaries. If you read the obituaries and see where the
people want to have their money left when they die. Where do you frequently see one? The Visiting Nurse Association, okay? This is what people
think about those organizations. That is how they are CEired about in the
community. Is there a question of whether or not they are providing services? When this original bill was heard, I remember the original hearing that we held in Public Institutions, Health and Human Services. It
came down to the issue of taxation, okay, at the hospital in Hanover.
Should Lebanon be able to tax the hospital? Well if you could show that
they provided a benefit to the community, as a nonprofit, then they should
be exempt from taxation. That is what sort of became the genesis of the
precipitation of this law, or at least as I remember the hearing at the time.
Does anyone think that their
should be exempt from taxation or
question that today? I don't. So I would ask you to vote down the amendment and let's move forward with the bill.

because

VNA

SENATOR WHEELER: Senator Gordon, there are three separate issues
that you have raised that I would like to question you about. It is hard
to know where to begin, but the first one is...

SENATOR GORDON: I am finding the same problem...
SENATOR WHEELER: Do you understand that nobody is asking a VNA
or any other small entity, to sit down by itself and make a separate report? Do you understand that both the law says, "may individually or
in a combination with other healthcare charitable trusts", and in the
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testimony at the hearing...! have the transcript of the hearing, and
would you beheve that one of the issues that was brought up by Martin
Gross is that a healthcare charitable trust, under this bill, could well
sign onto a community-wide, community needs assessment, which had
identified certain community needs? Sign onto one, not do a separate
one. Do you understand, remember or believe that?

SENATOR GORDON:
means that they

don't

would believe that, but I am not sure that that
have to do any work. Senator Wheeler.

I

SENATOR WHEELER: Well, I guess we will have to agree that our
understandings are different of this, because I really have worked
very hard on this bill and I do understand what was meant and what
the intent was, and it doesn't seem to be what you understand. As far
as the language that I used, and as far as feeling insulted or hurt or
whatever word that you used, I can't remember, I found it distressing that someone, another Senator, would sponsor a bill that undoes
the work of a bill sponsored by a colleague, where that colleague had
spent a great deal of time on it, without having any discussion of it.
If you want to talk about that, would you believe that I find that a
little

disconcerting?

SENATOR GORDON: I am

not sure that that is particularly relevant
I think that happens all of the time.
Senator Wheeler. I don't hold any animosity toward you. I certainly
respect the job that you do, but I just happen to have a fundamental
disagreement. This is the legislative process. When you have a constituent that says that they don't think the law is fair, that they think
that the law should be changed. I think that that constituent ought to
have the opportunity to have that aired here, among the legislators
who are elected to that. That is what I did. Now if it was an oversight
not speaking to you, then that is my oversight. Perhaps a failure on
my part, to provide you with a courtesy, but I can assure you that it
wasn't anything intended to be preemptive. It certainly wasn't intentional. I expected that you would read the calendar like everyone else
and be aware of the hearing and be aware of the legislation. I suspected
that if there were interested parties that would be affected like this,
by it, who felt that they would be damaged by it, they certainly would
let you know that they would be damaged by it, just as most of us here.
I can tell you that I certainly have had legislation that I have sponsored
here, that has been subsequently undone by other legislators. I can give
you some very good examples, if you'd like. But I don't think that that
to the bill, but the fact is that

is

really relevant.

SENATOR PRESCOTT:

Senator Wheeler, would you please explain your

amendment one more time?
SENATOR WHEELER: Thank you for asking. Senator Prescott, I would
be delighted to do that. What it does is to extend the compliance requirement

for a year beyond what it already is, so that the small entities, such
as the VNA's, would not be required to comply with the community benefits law until January 1, 2002. The purpose would be to give more educational opportunities so that they could understand that the requirements are not as onerous as perhaps they fear.

SENATOR PRESCOTT:

Your amendment shows that you were extendRSA 7:32. That is what you refer to as "your

ing the effective date of your
bill"? Is that correct?

SENATOR WHEELER: The RSA that I am

talking about

is 7:32-J.
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SENATOR PRESCOTT: Thank you, Senator Wheeler. I would like to
ask you a longer question. I know that you are supposed to only do
two questions, as Senator Rule 22 states, I believe. The bill, SB 99,
as it is shown, would not be affected by your amendment, other than
you would like to give an extension of the requirement, and at that
extended time for the year, do you believe that you could bring forth
legislation that could reverse SB 99 if you felt that during this year,
it didn't work out to bring about your desires for everybody to understand and work together in the community?
SENATOR WHEELER: My intent, in the amendment, is to work with the
current statute, so that the parties involved would have an opportunity
to understand how they can comply with the law without undertaking an
independent community needs assessment without feeling that they had
to do an undue amount of paperwork. Also, the other part that I haven't
brought up yet, is that this extension of the time would allow me and
others to talk with the director of charitable trusts, who is the person who
oversees this in the Attorney Gener£d's Office, and who has the authority to grant exemptions and to query him about the process of granting
exemptions to see if we could make that an easier process also. This would
enable us to have time to do that. Thank you.

SENATOR PRESCOTT: Thank you.
SENATOR BOYCE: Senator Wheeler,

I just wanted to make sure that
understood the answer to Senator Prescott's question. I believe that he
was asking if your amendment was simply changing the effective date
of SB 99 or is your bill replacing SB 99 with the change of the effective
date of the standing RSA?
I

SENATOR WHEELER: What I hope that my amendment is doing. Senator Boyce, one is never quite sure, but I think that it is pretty clear. I
have talked with the drafter. That it is extending the effective date of
that portion of the RSA that deals with healthcare charitable trusts,
whose fund balances do not exceed $100,000. Currently in statute, before this bill, SB 99 was proposed, they needed to comply with the phasein basis as of January 1, 2001. It would make that effective date for that
section of the law January 1, 2002.

SENATOR BOYCE:
that.

I

I

just

wanted

to

make

sure that

we were

clear on

wasn't sure from his question.

SENATOR WHEELER: Perhaps I wasn't as clear in my answer to Senator Prescott's question. I think that there was an implication that perhaps this would give me more time to agree to exempt them.
intent
would be to make it easier to comply with the law, rather than to end
up changing the law. Thank you.

My

Question

is in

the adoption of the floor amendment.

A division vote

is

requested.
Yeas: 12

Floor

amendment

-

Nays: 12

failed.

SENATOR FLANDERS

(Rule #44): Mr. President, I rise as a newcomer to make a statement. I am disturbed at what went on today. I
am Vice-Chairman of the committee. There has been more discussion
today than any day that I have been here. We had a two-hour hearing and no one opposed this bill. The Attorney General didn't come.

Two members

didn't come. Evidently

it is

one of the best pieces of
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legislation that we discussed this year. I get whispered in my ear today that this legislation is very important for long term care. Why
didn't we know that at the hearing? I am disgusted. Senator Fernald
got up and said "I haven't heard anything to the contrary." If he had
been at the hearing, he would have heard two hours of testimony from
the Visiting Nurses. Then we come in here today, and we argue without
the benefit of hearing the witnesses. I voted for the amendment because
I think that if it has something to do with long-term healthcare, I wish
that I would have known that a week ago. I just don't understand what
is going on. When I was running for this position, this body, this is not
what I expected. If we are going to have the process, the hearing process
has to work. It doesn't appear to me that it is. Thank you very much.

SENATOR FERNALD: I am concerned that the reason why you didn't
have a hearing with both sides present, was because a healthcare bill
went to Executive Departments and Administration. I am not saying
that it is your fault. I am just pointing that out.
Recess.
Out of Recess.
SENATOR BURNS

(Rule #44): Mr. President, in thinking about the con-

and so forth, in New Hampshire, we have a lot of protections. Not
only do we have three subtle readings of a bill in the Senate, but then it
goes to the House, and it goes through the reading process, the hearing
process, and the voting process. This is done as a protection to the people.
If someone, through whatever cause, missed a hearing in the Senate, then
stitution

they can go the House. So I just think that we should remember all of the
protections that are put in. Not only does this bill have to withstand the
vote in the Senate, it has to withstand it in the House, and then it goes to
the Governor's desk. So there are many protections if people feel that they
did not catch a hearing date or something like that. Thank you.

on ordering to third reading.
A roll call was requested by Senator Francoeur.
Seconded by Senator Bums.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Below, Flanders, Disnard, Roberge, Eaton, O'Heam, Francoeur,
Larsen, Gatsas, Barnes, O'Neil, Prescott, IQemm, Hollingworth.

The following Senators voted No: McCarley, Fernald, Pignatelli,
D'Allesandro, Wheeler, Cohen.
Yeas: 18

-

Nays: 6

Adopted.

Ordered to

third reading.

SB

115-FN, granting a cost of living adjustment to certain retired group
Executive Department and Administration Committee.
Vote 5-0. Ought to pass with amendment, Senator D'Allesandro for the
committee.
II firefighters.

2001-0227S
10/01

Amendment

Amend paragraph
lowing:

I

to SB 115-FN
of section 1 of the bill by replacing

it

with the

fol-
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2001, all group II permanent firemen beneficiaretirement system or its predecessor systems
who retired on or before July 1, 1994, and who are receiving retirement
allowances according to RSA 100-A or RSA 102 shall receive a supplemental allowance of 5 percent.
I.

As

of January

ries of the

1,

New Hampshire

SENATOR D'ALLESANDRO: This bill helps to address a problem that
has affected retired firefighters in New Hampshire for some time. Between 1991 and 1996, these retired firefighters were not given a cost
of living adjustment, while other segments of retired employees were.
Now that the Special Account within the retirement system for these
firefighters is in good condition, it is the unanimous opinion of the New
Hampshire Retired

Firefighters Association, the Professional Firefighters

of New Hampshire,

and the Executive Departments and Administration
Committee, that these retired public servants should be compensated
for their sacrifices made in the early 90's. This special account was
set up specifically for cases such as this. It only makes sense that we
put it into use. While we cannot hope to fully repay them for the whole
amount to which they may be entitled, we can at least fulfill some of
our debt to them with this legislation. Funding for SB 115 will be
drawn solely from the special account, thereby alleviating the Senate from any additional fiscal burdens. It is also a one-time request
that will not affect future levels in the special account. I ask that the
Senate put their support behind this bill and ensure its passage. Thank
you, Mr. President.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

120, relative to tip pooling for certain hourly employees. Executive
4-0. Ought to Pass,
Senator Francoeur for the committee.

Department and Administration Committee. Vote

SENATOR FRANCOEUR: Senate Bill 120 is the result of a consensus
between the Hospitality Industry and the Department of Labor. TAPE

CHANGE
Adopted.

Ordered to

third reading.

SB

10, relative to the transcription of hearings before standing committees of the senate. Internal Affairs Committee. Vote 3-2. Inexpedient to
legislate. Senator Boyce for the committee.

Senator Boyce moved to recommit.

SENATOR DISNARD: Senator Boyce, for what purpose?
SENATOR BOYCE: There was some questions about the amendment
that
eral

was

offered. There were some other questions about the
and we want to take a look at it again.

bill

in gen-

SENATOR DISNARD: Thank you.
Adopted.

SB 10 is recommitted to the Internal Affairs Committee.
SB 61, establishing a procedure for summary administration of estates.
Judiciary Committee. Vote 5-0. Ought to pass with amendment, Senator Fernald for the committee.
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2001-0149S
01/03

Amendment

to

SB

61

Amend RSA

553:32, III as inserted by section 1 of the bill by replacing
with the following:
III. (a) A motion for summary administration shall contain a statement of the administrator under oath that:
(1) The estate of the decedent has been open for at least 6 months.
(2) To the best of the knowledge and belief of the administrator
there are no outstanding debts, obligations, or unpaid or unresolved claims
it

attributable to the deceased's estate.
(3) No New Hampshire estate or inheritance taxes are due, or
all applicable New Hampshire estate and inheritance taxes have been
paid, and a certificate from the department of revenue administration
under RSA 86:32 has been filed with the court.
(4) No federal estate tax is due, or the federal estate tax return
has been filed and all taxes reported thereon have been paid.
(5) Court supervision of the administration of the estate is no
longer necessary.
(6) The administration of the estate will be completed without further court supervision in accordance with the decedent's will and
applicable law.
(b) The administrator shall attach to the motion either receipts or
assents from all specific legatees, and assents from all other persons
beneficially interested, as defined in RSA 550:12. The assents shall state
that the beneficially interested person:
(1) Agrees that further court supervision of the administration
of the estate is no longer necessary;
(2)

(3)

Does not request a final accounting; and
Requests that the motion for summary administration be

granted.

SENATOR FERNALD: Under current law, when we

are administering

estates, the goal of administration is that the property of the deceased
is properly accounted for and paid to the people who are entitled to it.
The problem is this. Doing that accounting can take a lot of time and
cost a lot of money. A lot of attorney time to do a penny-by-penny accounting of all of the money in and out of the estate. Often-times we
have estates where the heir is the wife, or the children, and there is

no disagreement among them, everybody trusts everybody and there
isn't any reason for a penny-by-penny accounting of all the money in
and out. What this bill does is to allow for what we would call a "summary of administration of estates." We would close the estate without
the final account if everybody agrees that we don't need any further
oversight from the court. This simplifies the probate process and makes
it less expensive. I would urge you to join the committee in supportit. Thank you.
Amendment adopted.

ing

Ordered to

SB

third reading.

and filing of wills by execuJudiciary Committee. Vote 5-0. Ought to pass with amendment,
Senator Gordon for the committee.
63, relative to administration of estates

tors.
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2001-0151S
01/04

Amend RSA
it

Amendment to SB 63
as inserted by section 2 of the
IV
553:31,

bill

by replacing

with the following:

IV. An executor or voluntary administrator appointed under this section shall file a statement of administration, and the estate shall be closed,
no earlier than [90] 60 days, nor later than [ 6 months ] 90 days, from the
date of the probate court's approval of the original [ affidavit ] petition
unless, upon [ petition ] motion and good cause shown, the court grants
an extension of further time for completion of administration. An ex-

ecutor or voluntary administrator shall file a statement of administration within 90 days after the required filing date, or be in default.
The register of probate shall give notice of the default to the executor or voluntary administrator by first class mail within 10 days of
the default. The register of probate shall issue a citation notice in
accordance with RSA 548:5-a. The statement of administration shall
set forth all assets and income received and all disbursements and expenditures made during the course of administration. The executor
or voluntary administrator shall distribute any balance in hand to
legatees or heirs after receiving approval by the court.

SENATOR GORDON: Senate Bill 63 clarifies some requirements in the
process of probate administration. First, it clarifies that a will must be
filed within 30 days after the date of death or 30 days from the date that
the person learns that they have been named as the executor of the will,
whichever comes first. The second thing that it does is, under current
law, if an estate is under $10,000 there is an expedited process for handling estates. Currently, you have to identify all of the property in the
estate in advance of being appointed for a small estate of under $10,000.
What this says is, that if you find additional property while you are in
the process of doing that, and the total value of the estate is still under
$10,000 you can include that property cind dispose of it within that single
estate without having to open up another one. The last thing that it does
is it shortens the period of time where affidavits can be filed in the process of small estates. The Judiciary Committee recommends that SB 63
ought to pass as amended. Thank you.
Amendment
Ordered to

SB

adopted.

third reading.

75, relative to physicians

to drive a

motor

who make a

vehicle. Judiciary

report

when

Committee. Vote

a person

5-0.

Ought

is

unfit

to pass

with amendment. Senator Pignatelli for the committee.

2001-0152S
10/09

Amend RSA

Amendment to SB 75
329:25-b as inserted by section 2 of the

bill by replacing it
with the following:
329:25-b Physician Immunity Regarding Reports of Patient Fitness to
Drive. Persons authorized to practice medicine under this chapter or
under the laws of any other state who make reports to the department
of safety regarding a patient under their care whom they have reasonable cause to believe, in good faith, to be physically or mentally unfit to
operate a motor vehicle, meaning that the patient's operation of a mo-
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tor vehicle poses an immediate threat to the safety or well being of themselves or others, shall be immune from any civil or criminal liability that
might otherwise result by reason of their actions.

Amend RSA

329:26, 11(c) as inserted by section 3 of the bill by replacwith the following:
(c) The release of information to the department of safety
regarding a patient whom the treating physician has reasonable
cause to believe, in good faith, to be physically or mentally unfit
to operate a motor vehicle, meaning that the patient's operation
of a motor vehicle poses an immediate damage to the safety or
well being of themselves or others. The use and disclosure of such
information shall be limited to official proceedings or actions of
the department of safety.

ing

it

SENATOR PIGNATELLI: New

Hampshires' physicians have been put
an uncomfortable position on those rare occasion where they believe
that a patient is a danger to the public or themselves when driving a vehicle. This bill, very simply, gives immunity to any physician, who in
good faith, believes a patient is either physically or mentally unfit to
drive, and notifies the Department of Safety. As it is now, doctors have
a tough choice that we should make easier. If they don't report an unfit
driver, they fear a tragedy. If they do, they fear being brought before the
Board of Medicine or a court for violating a patient's confidentiality. That
isn't right. So I hope that you will support this effort to encourage reporting, because it may save some lives on our roads. I will have a floor
amendment after this bill passes. If you turn to page six of the calendar today, you will see the committee amendment. If you look at the
second from the last line that starts "mediate damage to the safety or
well being of themselves or others." It shouldn't be "damage" it should
be "threat". So the floor amendment just changes the word "damage" to
"threat" and it matches the prior paragraph. Thank you very much.
in

SENATOR DISNARD:
here for the individual

Senator Pignatelli, is there any appeal process
who the physician may think is unfit to drive?

SENATOR PIGNATELLI:

Well of course there

is.

The Department

of

Safety would have a hearing,

SENATOR DISNARD: Is that contained in this bill?
SENATOR PIGNATELLI: That is not in the bill, but that is in the rules
that the Department of Safety has set down when they receive a report
that someone feels that someone is unfit to drive.

SENATOR DISNARD: Thank you
Amendment adopted.

for the courtesy.

Senator Pignatelli offered a floor amendment.

2001-0230S
10/09

Floor Amendment to

SB

75

Amend RSA

329:26, 11(c) as inserted by section 3 of the bill by replacing it with the following:
(c) The release of information to the department of safety

regarding a patient whom the treating physician has reasonable
cause to believe, in good faith, to be physically or mentally unfit
to operate a motor vehicle, meaning that the patient's operation
of a motor vehicle poses an immediate threat to the safety or well
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being of themselves or others. The use and disclosure of such information shall be limited to official proceedings or actions of the
department of safety.

SENATOR PIGNATELLI: The original committee amendment had a word
incorrect and the sentence made no sense. This changes the word
to "threat". It now makes sense and it matches the wording
in the prior paragraph.

that

was

"damaged"
Floor

amendment adopted.

SENATOR BELOW: I rise to speak briefly on the bill. I just wanted to
bring to the Senate's attention, another situation and why I think that
it is a good piece of legislation. When I was first elected to the Senate,
I had a constituent who called who was very concerned because of a
situation that they couldn't do anything about it. It was a situation that
the caregiver for a person who was an alcoholic. They had to go to the
doctor for an examination. The person drove the person to the doctor,
but the person then attempted to leave in an inebriated state. The physician couldn't do an5^hing about it. He could not forcibly take the keys
away and he couldn't report it to the police. I believe that the language
in this bill would allow a situation where the doctor has a drunk patient, who would be an immediate threat to others, and is unfit to drive
a car, to be able to report to the Department of Safety, that this person is known to them, to not be in a condition to drive. I just wanted,
for the record, to note that that kind of situation is also addressed by
this

bill.

Thank

Ordered to

SB

you.

third reading.

and Recreation
with amendment, Senator Roberge

33, relative to the definition of "campsite". Wildlife

Committee. Vote

4-0.

Ought

to pass

for the committee.

2001-0178S
09/01

Amendment

to

SB

33

Amend RSA

216-1:1, II as inserted by section 1 of the bill by replacing
it with the following:
II. "Campsite" means a parcel of land [tised] in a recreational campground or camping park rented for the placement of a tent, recreational
vehicle, or a recreational camping cabin for the overnight use of its occupants.

2001-0178S

AMENDED ANALYSIS
This bill amends the definition of "campsite" to mean a parcel of land
in a recreational campground or camping park rented for the placement
of a tent, recreational vehicle, or a recreational camping cabin for the
overnight use of its occupants.

SENATOR ROBERGE:

corrects the unforeseen consequences of
455, which amended RSA 216-1, the statute governing recreational campground and camping parks. The express
purpose of SB 455 was to add a "recreational camping cabin" to the definition of a "campsite" set forth in RSA 216-1:1,11. This was the sole intent
of the sponsor. Senator Fred King, who then represented District 1. How-

This

legislation adopted last year,

bill

SB
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ever, at the same time "recreational camping cabin" was added to the
definition of a "campsite", two other changes were made. First, the phrase
"in a recreational campground or camping park" was deleted from the
statute. Second, the minimum number of campsites required to qualify as
a recreational campgroimd or camping park was reduced from 5 to 2. The
effect of these changes was profound. In effect, any land with two or more
"campsites" that is, parcels with tents, RV's or cabins on them, became a
recreational campground or camping pEirk, and subject to all the rules and

regulations governing them. For example, if your children and their
friends pitch two tents in your backyard, your backyard becomes a campground or camping park, for at least as long as the tents are up. More
important, any place where two or more RV's are parked would also become a campground or camping park. Thus, two RV owners would not be
able to visit one another at their homes without having to comply with
all the statutes and regulations governing campgrounds and camping
parks. Nor would two or more RV owners be able to park overnight in
commercial or private parking lots. Senate Bill 33 simply restores the
original language of RSA 216-1:1,11 to make it clear that campsites are
parcels in a recreational campground or camping park. The amendment
(printed at the bottom of page 6 of the calendar) replaces the word "used"
in the definition with the word "rented" to make it clear the law applies
to commercial campgrounds and camping parks. This language was suggested by the Department of Environmental Services after consultation
with the Attorney General's office. The committee unanimously recommends ought to pass with amendment.

SENATOR LARSEN:

I just wanted to stand and compliment the Wildand Recreation Committee for their hard work on this bill. Also to
say that there are many RV owners and Boy Scouts who will be happy

life

to know, much to their surprise, because we didn't get the calendar until
this morning, that the Senate is acting quickly to correct what was a real

problem. There are a

lot

of people

who

enjoy recreational vehicle camp-

ing, getting together at apple orchards or wherever, they asked Senator Barnes and I to work on solving this problem where we passed a law
are, through quick action by the
prohibiting such casual activity.
Senate, able to correct it today. Thanks for your help.

We

SENATOR COHEN: Senator Roberge, with all of this talk about campgrounds, I wonder if this had anything to do with the bronze plaque that
is downstairs in the State House, to Walter Kitteridge of Merrimack who
is memorialized for writing the song "Tenting on the Old Campground"?
SENATOR ROBERGE: The

answer

is

"no",

Senator Cohen.

It

has noth-

ing to do with that.

SENATOR COHEN: Thank you.
Amendment adopted.
Ordered to

third reading.

SPECIAL REPORT OF THE
STATE OF THE FINANCES

SENATOR D'ALLESANDRO:

Everyone

is

concerned with revenues and

in conjunction with revenues. I know that as a member
of the House, we got revenue reports in a timely fashion. It seems to me
that we should get the same thing in the Senate, revenue reports in a
timely fashion. We have the last look at the budget, so it seems to me
that we have the best opportunity to make the best decisions going for-

where we are
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ward. Before you, each one of you has a pie chart of the revenue sources
for the state of New Hampshire. The official revenue estimate for fiscal
2001 is $179 million. As of January 31, 2001 $627 milUon has been collected. If you look at your charts, the black type indicates the tax and
the amount of that tax that was in the budget. The percentage is the percentage of revenue that that number represents. The green number
represents the monies that have been taken in to this date, January 31,
2001. So if we go around the chart, we look at estate and legacy. The estimate, a fifth of the plan, $56 million, we have arrived at $35 million
to this point. That represents 5 percent of the total revenues. The insurance tax, $64 million, we have received $28 million. The $64 million
represents 6 percent of the amount of revenue that we should be receiving. Interest and dividends, $70 million. We have received $27 million
and the $70 million represents 6 percent. So as we go around the chart,
you can look at every revenue source that we have and how those revenue sources have been producing, up to this point. Now there is one
category called "other revenues". "Other revenues" represents the plan
of $140 million. Those "other revenues" include the following items: The
beer tax, board and care revenue, securities revenue, dog racing, horse
racing, the utility tax, court fines and fees, the tobacco settlement, the
uncompensated care pool monies, and another category called "other".
These are the revenue sources for the general fund. So we are going to
make reports on a monthly basis. That is how the Legislative Budget
Office, from the Department of Revenue Administration, brings these
items forward. So we should have the best information available, at the
time we have to bring forth our revenue projections, in conjunction with
the acceptance of an operating budget. We will also, before Ways and
Means, have every department that produces revenue. We will ask them
to make a presentation. We will ask presentations from three people.
From the department, from the Legislative Budget Office, and from the
commissioner of Revenue Administration. Those three areas are responsible for projections and we will ask them to come before us and give us
projections. Do you have any questions on any of this?

SENATOR BOYCE: The graphic presentation is nice, but some of us feel
better with columns and figures. I know that in the House, we used to
get a copy of projected year-to-date and actual year-to-date, so that we
could compare them. Some of these, for instance the interest and dividends, it looks like we haven't received as much of a percentage of it as
we ought to at this time of the year, but then you think that people don't
pay that until they pay their taxes. So we don't know where we should
be. Maybe we should have only taken in $20 million at this point in the
year, and we have taken in $27 million.

SENATOR D'ALLESANDRO:

There are key elements when taxes are

paid. For example, you get a surge in the business tax at a certain period and the interest and dividends and the estate and legacy. That column representation is available. We will make it available through the
Legislative Budget Office. Thank you Senator, for bringing that to our
attention.

SENATOR BARNES: Just a comment.

my

first six years up here. Ways
In
didn't do that and I think Senator D'Allesandro deserves a lot
of credit for putting this forth, so that he can keep us all informed. I, for

and Means

one, think that

it is terrific

and

I

appreciate

it.

SENATOR D'ALLESANDRO: Thank you senator,

I appreciate that, but
everyone contributes. The Legislative Budget Office has been extremely
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cooperative. The Department of Resources and Economic Development
chart, so there is no cost to the state. We want to do what we
can, to present the best possible numbers in terms of our preparing the
budget for the future. Thank you, Mr. President.

made the

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

HB

Bills has examined and found
House and/or Senate Bill:

correctly

En-

763, relative to obligations of county governments.

Senator Pignatelli moved adoption.
Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time. That all bills ordered to third reading be by this resolution, read
a third time and that all titles be the same as adopted, and that they
be passed at the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and Amendments, and
that when we adjourn, we adjourn to the Call of the Chair.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB

20, relative to possessory actions instituted on the basis of nonpayment of rent.

SB 21, establishing a commission to develop recommendations for legislation to reduce regulatory barriers to the creation of affordable housing.
SB 33, relative to the definition of "campsite".
SB 61, establishing a procedure for summary administration of estates.
SB 63, relative to administration of estates and filing of wills by executors.
SB 75, relative to physicians who make a report when a person is unfit
to drive a

motor

vehicle.

SB

99, relative to the exemption from the
charitable trusts.

SB
SB
In

community

benefits law for

120, relative to tip pooling for certain hourly employees.
121, relative to the advisory committee on international trade.

recess to the Call of the Chair.

Out of Recess.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:
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RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 156-181 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
First

and Second Reading and Referral

SB

156, relative to the suspension of drivers licenses of persons under 20
years of age. (Sen. Gordon, Dist 2; Sen. Pignatelli, Dist 13; Rep. Packard,

Rock

29:

Transportation)

SB

157, relative to state government information dissemination
access. (Sen. D'Allesandro, Dist 20: Internal Affairs)

SB 158-FN,

and

relative to pajrment of medical benefits for certain retire-

ment system members retiring with combined creditable service or for
certain members who have dependent children. (Sen. Wheeler, Dist 21;
Sen. Klemm, Dist 22; Rep. Pepino, Hills 40: Insurance)

SB

159-FN, relative to benefit options for surviving spouses and designated
beneficiaries of deceased members of the retirement system. (Sen. Wheeler,
Dist 21; Rep. Pepino, HiUs 40; Rep. L. Fraser, Merr 9: Insurance)

SB 160-FN-A-LOCAL,

establishing a comprehensive, statewide educa-

tional accountability system, including the provision of education improvement assistance to local school districts, and making an appropriation
therefor. (Sen. McCarley, Dist 6; Sen. Disnard, Dist 8; Sen. D'Allesandro,
Dist 20; Sen. Larsen, Dist 15; Rep. Estabrook, Straf 8: Education)

SB 161-FN-A,

relative to treatment for individuals with disabilities
therefor. (Sen. D'Allesandro, Dist 20;
Sen. Gordon, Dist 2; Sen. Wheeler, Dist 21; Rep. Manning, Ches 9;
Rep. Emerton, Hills 7: Public Institutions, Health and

and making an appropriation

Human

Services)

SB

162-FN, relative

to privatization contracts for public service. (Sen.

Wheeler, Dist 21; Sen. Below, Dist

5:

Executive Departments and

Administration)

SB

163-FN, relative to salaries for New Hampshire state police. (Sen.
Eaton, Dist 10; Sen. Wheeler, Dist 21; Sen. HoUingworth, Dist 23;
Sen. O'Hearn, Dist 12; Sen. Gordon, Dist 2; Sen. O'Neil, Dist 18; Rep.
Packard, Rock 29; Rep. Bartlett, Belk 6; Rep. Fairbanks, Ches 18;
Rep. Herman, Hills 13: Transportation)

SB 164-FN-A-LOCAL, establishing a comprehensive statewide accountability system concerning an adequate education. (Sen. O'Hearn, Dist 12;
Rep. Kurk, Hills 5: Education)

SB

165-FN, relative to the sale, registration, and use of 3-wheeled allterrain vehicles for off-highway recreational use. (Sen. Eaton, Dist 10:

Transportation)

SB

166-FN, relative to processing applications for the children's health
insurance program (CHIP). (Sen. Gordon, Dist 2; Sen. Eaton, Dist 10;
Sen. Johnson, Dist 3; Rep. Naro, Graf 7: Public Institutions, Health
and Human Services)

SB

167-FN-A, relative to the medicaid payment for long-term care services. (Sen. Gordon, Dist 2; Sen. Johnson, Dist 3; Rep. Blanchard, Rock
33; Rep. P. Katsakiores, Rock 13; Rep. Francoeur, Rock 22; Rep. M. Fuller
Clark, Rock 36: Public Institutions, Health and
Services)

Human
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168-FN, relative to education property tax hardship reUef. (Sen. BePublic Affairs)

low, Dist 5:

SB 169-FN,

relative to the procedure for appeal of a timber yield tax
to the notice of intent to cut. (Sen. Below,
Dist 5; Sen. D'Allesandro, Dist 20; Rep. Patten, Carr 9: Public Affairs)

assessment and relative

SB 170-FN-LOCAL, making certain

changes to the excavation

excavation activity t£ix. (Sen. Below, Dist
Rep. Patten, Carr 9: Ways and Means)

5;

tajc

and

Sen. D'Allesandro, Dist 20;

SB 171-FN, relative to the negotiation of cost items within the public
employee collective bargaining process and relative to computation of
leave for state police employees injured in the line of duty. (Sen. Below,
Dist 5: Executive Departments and Administration)

SB

172-FN, exempting rentals of motor vehicles by governmental entiand certain nonprofit organizations from the meals and rooms tax.
(Sen. Below, Dist 5; Rep. Dudley, Graf 14; Rep. Scovner, Graf 13; Rep.
Pawlek, Graf 14; Rep. Almy, Graf 14: Ways and Means)
ties

SB

173-FN-A, creating a business profits tax credit for certain donations
for science and technology equipment and facilities to the university system of New Hampshire or any of its component institutions. (Sen.
Larsen, Dist 15; Sen. Cohen, Dist 24; Sen. O'Neil, Dist 18; Sen. Eaton, Dist

made

10; Sen. Wheeler, Dist 21; Sen. Pignatelh, Dist 13; Sen. D'Allesandro, Dist
20; Sen. Gordon, Dist 2; Rep. Snyder, Straf 14: Ways and Means)

SB 174-FN-A, including Martin Luther King, Jr. Civil Rights Day as a
holiday for which certain state employees are entitled to holiday pay.
(Sen. Larsen, Dist 15; Sen. Gordon, Dist 2; Rep. Poulin, Merr 14; Rep.
Teschner, Graf 5; Rep. Cobb, Graf 5: Internal Affairs)
SB 175-FN, relative to the position of assistant commissioner of the dep2irtment of corrections. (Sen. Larsen, Dist 15; Sen. D'Allesandro, Dist 20;
Sen. McCarley, Dist 6; Rep. T. Reardon, Merr 23: Insurance)
SB

176-FN-A, establishing an equipment depository and disabled person's
in the department of administrative services. (Sen.
Larsen, Dist 15; Sen. McCarley, Dist 6; Sen. D'Allesandro, Dist 20: Public Institutions, Health and Human Services )

employment fund

SB 177-FN-LOCAL,

relative to computation of tax increments in municipal economic development and revitalization districts. (Sen. Eaton,
Dist 10; Sen. Disnard, Dist 8; Sen. Larsen, Dist 15; Rep. Rodeschin, Sull
8; Rep. Giordano, Rcok 26; Rep. J. Bradley, Carr 8: Ways and Means)

SB

178, relative to uniform computer information transactions. (Sen.
D'Allesandro, Dist 20: Energy and Economic Development)

SB

179-FN, relative to procedures for bid listing for state construction
contracts. (Sen. O'Neil, Dist 18: Executive Departments and Administration)

SB

180-FN-A, establishing the Hooksett district court as a full-time court
and making an appropriation therefor. (Sen. Barnes, Dist 17; Sen. Larsen,
Dist 15: Judiciary)

SB

181, relative to the manufacture, sale, or installation of certain smoke
detectors. (Sen. Klemm, Dist 22; Sen. McCarley, Dist 6: Executive De-

partments and Administration)
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HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

102, allowing bankruptcy judges to perform marriages after obtaining a special license.

HB
HB
HB
HB

106, relative to honey products.
107,

naming a

town of Milford.
Nute High School and library trustees.
establishing a policy for naming state highways, bridges, and
certain bridge in the

113, relative to the

116,
buildings.

HB

125, naming New Hampshire route 12-A from West Lebanon to the
Cornish- Windsor Bridge the Maxfield Parrish Highway.

HB

129, relative to

amending condominium instruments governing

as-

signment of limited common areas.

HB 140, relative to interest on judgments.
HB 160, establishing a committee to study the issue of one-day/one-trial
jurors.

HB 163, establishing a committee to study opening the state house to the
public on weekends.

HB 175-FN, relative to the amount of the homestead right.
HB 228, relative to dealing in and possessing prescription drugs by podiatrists.

HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law.

HB

258, establishing a task force to conduct an ongoing study of the

feasibility of re-establishing the
ter,

Lawrence, Massachusetts

to

Manches-

New Hampshire rail service line and the Concord to Lebanon north-

ern passenger

rail service line.

HJR 1, urging Congress to expgmd ehgibihty for membership in the American Legion.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 102-HJR 1 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
First and Second Reading and Referral
102, allowing bankruptcy judges to perform marriages after obtaining a special license. (Executive Departments and Administration)

HB

HB 106, relative to honey products. (Wildlife and Recreation)
HB 107, naming a certain bridge in the town of Milford. (Transportation)
HB 113, relative to the Nute High School and library trustees. (Education)
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HB

116, establishing a policy for
buildings. (Transportation)

HB

125,
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state highways, bridges,

12-

A from

West Lebanon

and

to the

Cornish-Windsor Bridge the Maxfield Parrish Highway. (Transportation)

HB

129, relative to amending condominium instruments governing assignment of limited common areas. (Executive Departments and Administration)

HB 140, relative to interest on judgments. (Judiciary)
HB 160, establishing a committee to study the issue of one-day/one-trial
jurors. (Judiciary)

HB

163, establishing a committee to study opening the state house to
the public on weekends. (Internal Affairs)

HB

175-FN, relative to the amount of the homestead

right.

(Executive

Departments and Administration)

HB 228,
diatrists.

and possessing prescription drugs by po(Executive Departments and Administration)

relative to dealing in

HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law. (Insurance)

HB

258, establishing a task force to conduct an ongoing study of the
feasibility of re-establishing the Lawrence, Massachusetts to Manchester, New Hampshire rail service line and the Concord to Lebanon north-

ern passenger

rail service line.

(Transportation)

HJR 1, urging Congress to expand eligibility for membership in the American Legion. (Internal Affairs)

HOUSE MESSAGE
The House of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB
in

109, establishing a committee to study the

New

HB
HB

consmner protection

effort

Hampshire.

111, relative to paper purchased

by or

for state agencies,

117, establishing a committee to study the adoption of the uniform
interest ownership act.

common

HB

118, authorizing physicians who practice medicine in certain states
other than the state of New Hampshire to complete certifications exempting children residing in the state of New Hampshire from immunization.

HB

121, establishing a committee to study methods of reducing the cost
of obtaining justice for low-income citizens.

HB

126-FN, relative

to the

board of pharmacy and the regulation of

pharmacists.

HB

135, creating a commission to study the state's increasing appellate
caseload and solutions to the increasing appellate caseload.

HB

142, establishing a committee to study encryption of confidential
information.

HB

144, establishing a committee to study the

CHINS

process.
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HB

197, extending the reporting date of the commission to study methods for reducing violent incidents involving children and guns.

HCR 1, urging the federal government to allow military retirees to receive service-connected disability compensation benefits without requiring them to waive an equal amount of retirement pay.

HCR 2,

urging the federal government to establish a
the town of Kensington.

new

zip code for

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
2 shall be by this resolution
Clerk, House Bills numbered 109 read a first and second time by the therein listed titles, and referred to
the therein designated committees.

HCR

Adopted.
First

and Second Reading and Referral

HB 109, establishing a committee to study the consumer protection effort
in

New Hampshire. (Executive Departments and Administration)

HB 111, relative to paper purchased by or for state agencies.

(Environ-

ment)

HB

117, establishing a committee to study the adoption of the uniform
interest ownership act. (Public Affairs)

common

HB

118, authorizing physicians who practice medicine in certain states
other than the state of New Hampshire to complete certifications exempting children residing in the state of New Hampshire from immunization. (Public Institutions, Health and Human Services)

HB

121, establishing a committee to study methods of reducing the cost
of obtaining justice for low-income citizens. (Judiciary)

HB

126-FN, relative to the board of pharmacy and the regulation of
pharmacists. (Executive Departments and Administration)

HB

135, creating a commission to study the state's increasing appeland solutions to the increasing appellate caseload. (Ju-

late caseload

diciary)

HB

142, establishing a committee to study encryption of confidential
information. (Internal Affairs)

HB
lic

144, establishing a committee to study the CHINS process. (PubInstitutions, Health and Human Services)

HB

197, extending the reporting date of the commission to study methods for reducing violent incidents involving children and guns. (Judiciary)

HCR

1, urging the federal government to allow military retirees to
receive service-connected disability compensation benefits without requiring them to waive an equal amount of retirement pay. (Insur-

ance)

HCR 2,

urging the federal government to establish a
the town of Kensington. (Internal Affairs)

new

zip code for
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LATE SESSION
Senator Eaton moved that the business of the day being completed that
the Senate now adjourn until Thursday, March 15, 2001, at 10:15 a.m.

Adopted.

Adjournment.

March
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the

Rev.

David

P.

15,

2001

Jones, Senate Chaplain.

takes astonishing political courage to make choices that are not
popular but which you believe are right. The fact is, however, if everyone is smiling at the end of the day, you will probably have accomplished nothing of substance. John Kenneth Galbraith once observed
this about your profession: "Politics is not the art of the possible. It
consists in choosing between the disastrous and the unpalatable". In
every issue you face, big and little, making that critical distinction
and acting on it is your high calling. Thank you for being willing.
Please be very careful. Let us pray:
Good God, here we are. Our plates are full. Our constituents are restless. Our challenges feel huge. Slow us down enough in the midst of our
frenetic busyness to just listen - to the voices of those around us, to the
voices of our own principles from within, and most of all, to listen carefully for your still, small voice, whispering gently into our ears. Amen.
It

Senator Flanders led the Pledge of Allegiance.
Senator Francoeur

is

excused for the day.

INTRODUCTION OF GUESTS
MOTION TO VACATE
Senator Below moved to vacate SB 178, relative to uniform computer
information transactions, from the Energy and Economic Development
Committee to the Internal Affairs Committee.

Adopted.

SB

178

is

vacated to the Internal Affairs Committee.

COMMITTEE REPORTS
SB 36-FN-A, making an

appropriation to the postsecondary educa-

tion commission for the purpose of tuition incentive grants. Education Committee. Vote 5-0. Ought to Pass, Senator Gordon for the committee.

SENATOR GORDON: New Hampshire, like most other states, in conjunction with the federal government, provides tuition incentive grants
to students, generally, who have a financial need. In order to qualify for
a tuition incentive grant, you have to fill out your FAFSA, if any of you
have ever done that. And to qualify for a student incentive grant, it must
be determined that the student and the student's parents, cannot contribute more than $1,500 towards their postsecondary education cost.
Which means that this is a very limited group of people who are in deep
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financial need. Right now, we have a program which is funded at the
level of $1.7 million per year. At that level, we are providing tuition incentive grants to kids who are going to private schools, private colleges
in New Hampshire, or New Hampshire students who are going to private colleges at the rate of $1,000 per grant. If you are going to go to a
public New Hampshire College, you get $500 per student for your grant.
If you are going to go to the technical college system, you get $250. It is
intended that that grant system be changed so that regardless of what
your choice might be, whether it be the private college or public college
in New Hampshire, or whether you are going to go to the community
technical college system, you would qualify for a grant of up to $1,000.
This program has a fairly substantial price tag, which is $3,250,000 per
year. At this point in time, given the economics, we don't know whether
or not we will be able to afford the full amount. The Education Committee elected, as a matter of policy, to recommend that this bill be ought
to pass, with the intent that as a matter of policy, we believe that these
grants should be given to benefit New Hampshire students, and that this
should be sent on to the Finance Committee, where it can be determined
how much we can afford to spend on this worthy project. I would ask for
your support in moving on to Finance, with the support of the committees recommendation of ought to pass.

SENATOR LARSEN: I have also signed on to SB 36 and wanted to
speak in support of it. The New Hampshire College Savings Commission, which recently met and which Senator Gordon serves on the commission, as well as I, has created an endowment which adds to the
scholarship programs, and adds additional students, who otherwise
would not qualify for scholarships, because the tuition incentive grants
have never been enough to cover the need and the request of the students of New Hampshire who seek scholarship assistance, and who are
otherwise unable to attend postsecondary education. At the most recent meeting of the College Tuition Savings Plan, we found that our
savings plan has reached $500 million. That is New Hampshire's College Tuition Savings Plan, which the entire nation of parents are contributing to. We used some of the administrative funds that come... as
a spin-off from this, to fund scholarships. At that same meeting, we
heard that there are over 2,000 students who are currently on the list
to receive tuition incentive grants, but New Hampshire's grant program is not sufficient by any means to cover the need. Clearly, as the
College tuition savings program grows, we will be able to put more into
scholarships. It will never cover the need. It is in fact, a wonderful program that helps many people go to postsecondary education who otherwise might not qualify. I signed on to this bill and I urge all of us to
give

it

serious consideration.

Thank

you.

Adopted.
Referred to the Finance Committee (Rule #24).

SB

54, relative to the transfer of funds in the community-technical college system. Education Committee. Vote 5-0. Ought to pass. Senator

Johnson

for the

committee.

SENATOR JOHNSON: I rise in support of Senate Bill 54, relative to
the transfer of funds in the community-technical college system. This
bill authorizes the community-technical college system to accept funds
being held by state agencies or departments on its behalf and to trans-
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such funds to a foundation established by the regional communitytechnical college system. In May of 1998 Senate Bill 503 was passed
into law. It initiated "an orderly transition toward a more independent and self-governing system of community-technical education."
Part of that legislation defined the Duties and Operation of the Board
of Trustees including a section which stated, "the board may accept
legacies and other gifts to, or for, the benefit of, the community-technical college system, or any of its divisions, institutions, or units, and
to establish non-profit entities or foundations for the purposes of fund
raising and development of assets in reserve." Senate Bill 503 gave
the regional community-technical college system the authority and
ability to accept gifts. They set up a non-profit foundation, recruited
fer

a board of directors, and solicited more than $250,000 in gifts. But unfortunately, we did not give them the authority to manage those funds.
The State treasurer currently handles that function. Senate Bill 54
will correct that glitch. In simple terms Senate Bill 54 puts the regional community-technical college system on an even basis with the
university system in terms of soliciting, accepting, and managing funds
from private sources. Allowing the regional community- technical college system to run it's own non-profit foundation and to manage it's
own funds -just like the university system does currently - will potentially increase the amount of gifts they receive and increase the
amount of scholarships they can provide to needy students. Senate Bill
54 has no fiscal impact. There was no opposition to the bill at the hearing. And the Education Committee unanimously supports
you, Mr. President.

it.

Thank

Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Eaton moved to have SB 98, relative to notice requirements
prior to the sale of manufactured housing parks, taken off the table.

Adopted.

SB

98, relative to notice requirements prior to the sale of manufactured

housing parks.
Question

is

on the committee report of inexpedient

to legislate.

SUBSTITUTE MOTION
Senator Hollingworth moved to substitute ought to pass for
expedient to legislate.

in-

SENATOR HOLLINGWORTH: This
New Hampshire Housing Authority

floor amendment would allow the
to have the notification. It would
would get notification of the owners

just take one more stamp. They
intent to sell the manufactured housing park. They would not get the
contract that was being negotiated by the owner of the park and the
other party. But the tenants would continue to get that notification, as
they do currently, which the Senate and the House passed on a voice vote
several years ago. I hope that you will move for an ought to pass motion on SB 98 and then I will offer the floor amendment.

Adopted.
Senator Hollingworth offered a floor amendment.
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2001-0320S
05/09

Floor

Amend

the

bill

to SB 98
the enacting clause with the

Amendment

by replacing

all after

fol-

lowing:
1 Manufactured Housing Parks; Notice to New Hampshire Housing
Finance Authority Required Before Sale. Amend RSA 205-A:21, 1 to read

as follows:
I. No manufactured housing park owner shall make a final unconditional acceptance of any offer for the sale or transfer of a manufactured
housing park without first giving 60 days' notice:
(a) To each tenant:
[(a)] (1) That the owner intends to sell the manufactured hous-

ing park; and
[(b)] (2) Of the price, terms and conditions of an acceptable ofpark owner has received to sell the park or the price, terms and
conditions for which the park owner intends to sell the park. This notice shall include a copy of the signed written offer which sets forth a
description of the property to be purchased and the price, terms and

fer the

conditions of the acceptable offer.
(b) To the New Hampshire housing finance authority that the owner
intends to sell the manufactured housing park.
2 Notice to New Hampshire Housing Finance Authority by Certified
Mail. Amend RSA 205-A:21, HI to read as follows:
HI. The notice required by paragraph I shall be served by certified
mail, return receipt requested, to each tenant at such tenant's abode
and to the New Hampshire housing finance authority at its main
office. A receipt from the United States Postal Service that is signed
by any adult member of the household to which it was mailed, or a notation on the letter that the letter was refused by any adult member
of the tenant household, or that the addressee no longer resides there,
or that the letter was returned to the post office unclaimed, shall constitute a conclusive presumption that service was made in any court
action in this state.
receipt from, the United States Postal Ser-

A

signed by an employee of the New Hampshire housing finance authority shall constitute a conclusive presumption
that service was made on the authority in any court action in
vice that

is

this state.
3 Effective Date. This act shall take effect January

1,

2002.

2001-0320S

AMENDED ANALYSIS
This bill requires manufactured housing park owners to provide notice
of the sale of the park to the New Hampshire housing finance authority.

SENATOR HOLLINGWORTH: I move ought to pass with amendment.
SENATOR LARSEN: I just wanted to rise to speak in favor of the floor
amendment. In the ED & A Committee, we wrestled with SB 98 and
found that some people had problems with the original draft. I wanted
to rise to say that I think that when a committee of people and people
want to resolve a problem and work together, that in fact, we can find
a compromise that works for people. This amendment allows for tenants
of mobile home parks, who might not be aware of the ability of mobile
home parks to create cooperative arrangements and purchase their own
parks. It allows for a notice to go to those who do know how to create a
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and it encourages public information and a discussion. If it works,
wonderful. If the tenants choose not to purchase their park, that is
fine too, but it is a very easy way of helping consumers of mobile home
parks to be aware of their options. I want to praise those who found this
compromise and urge you to vote for the floor amendment.
co-op,

it is

Floor

amendment adopted.

Ordered to

third reading.

SB

92, relative to the distribution of special education funds. Education
Committee. Vote 5-0. Ought to pass, Senator O'Hearn for the committee.

SENATOR O'HEARN:

I rise to ask for your support of Senate Bill 92.
comes to us at the request of the Department of Education. It
repeals from current law an obsolete reference concerning the distribution of special education funds. This bill does not change how special
education funds are distributed. That was done two years ago as part
of adequacy grants in HB 117, and remains in effect today. However, it
was discovered by the Department of Education that RSA 186-C:18, II
still requires the Department to distribute funds by the Augenblick
Foundation Aid formula for special education basic funds. That section
of the law containing the distribution formula was repealed by HB 117
back in April of 1999. Senate Bill 92 will repeal RSA 186-C:18, II, thus
removing this now obsolete reference. I encourage my colleagues to support Senate Bill 92 and to make this technical correction to our laws.

This

bill

Thank

you.

Adopted.

Ordered to

third reading.

SCR 2,

urging the federal government to honor its commitment to fully
share of special education costs. Education Committee. Vote 5-0.
Ought to pass with amendment, Senator O'Hearn for the committee.

fund

its

2001-0249S
04/10

Amend

the

title of

A RESOLUTION

Amendment to SCR 2
the resolution by replacing it with the following:
caUing on the President and the Congress to fully
fund the federal government's share of the average
per pupil expenditure in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.

Amend

the resolution by replacing all after the title with the following:
Whereas, when the federal government enacted the Individuals with
Disabilities Education Act, it promised to fund up to 40 percent of the
average per pupil expenditure in pubUc elementciry and secondary schools
in the United States; and
Whereas, the federal government currently funds, on average, less
than half the amount the federal government originally pledged to contribute; and
Whereas, local school districts and state government end up bearing
the largest share of the cost of special education services; and
Whereas, the federal government's failure to adequately fulfill its responsibility to special needs children undermines public support for special education and creates hardship for disabled children and their families;

now, therefore, be

it
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Resolved by the Senate, the House of Representatives concurring:
New Hampshire general court urges the President and the
Congress to fund 40 percent of the average per pupil expenditure in public
elementary and secondary schools in the United States as promised under the Individuals with Disabilities Education Act to ensure that all
children, regardless of disability, receive a quality education and are
treated with the dignity and respect they deserve; and
That copies of this resolution be forwarded by the senate clerk to the
President of the United States, the Speaker of the United States House
of Representatives, the President of the United States Senate, and the
members of the New Hampshire congressional delegation.

That the

2001.0249s

AMENDED ANALYSIS
This Senate Concurrent Resolution urges the President and congress
to fund 40 percent of the average per-pupil expenditure in public elementary and secondary schools in the United States as promised under the
Individuals with Disabilities Education Act.

SENATOR O'HEARN: I rise in support of SCR 2 as amended, and the
unanimous committee recommendation of ought to pass. Senate Concurrent Resolution 2 is a resolution calling on the President and the Congress to fully fund the federal government's share of special education
costs under the Individuals with Disabilities Education Act, (IDEA). When
the federal government enacted the Individuals with Disabilities Education Act, it promised to fund up to 40 percent of the average per-pupil expenditure in public elementary schools in the United States. Currently, the federal government funds, on average, less than half the amount
they originally pledged to contribute. For New Hampshire, this means
that we received approximately $22 million. If Congress fully funded its
commitment, we would receive $70 million for fiscal year 2002. 1 should
point out, for those of you who have not followed this issue closely, that
the 40 percent figure is not 40 percent of the cost of special education.
It is 40 percent of the cost of complying with the Individuals with Disabilities Education Act. It is 40 percent of the average per-pupil expenditure in public elementary schools and secondary schools in the United
States. We owe it to our constituents to clarify this point. Senate Concurrent Resolution 2 does not address the issue of whether 40 percent is
the proper amount of federal funding. It simply urges the federal government to keep the promise it made so that all children, regardless of disability, receive a quality education and are treated with the dignity and
respect they deserve. Thank you.

Amendment adopted.
Senator McCarley offered a floor amendment.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Disnard, Dist. 8
Fernald, Dist.ll
PignatelU, Dist 13
Larsen, Dist. 15
O'Neil, Dist. 18
D'Allesandro, Dist. 20

Wheeler, Dist. 21
Hollingworth, Dist. 23
Cohen, Dist. 24
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2001-0367S
04/10

Floor

Amend

the

title

Amendment

to

SCR

of the resolution by replacing

A RESOLUTION

it

2
with the following:

calling on the President and the Congress to fully
fund the federal government's share of the average
per pupil expenditure in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.

Amend

the resolution by replacing the fourth paragraph following the
with the following:
Whereas, the federal government's failure to adequately fulfill its responsibility to special needs children undermines public support for special education and creates hardship for disabled children and their famititle

lies;

and

Amend

the resolution by inserting after the fourth paragraph following
the following new paragraphs:
Whereas, President George W. Bush made education a keynote of his
campaign and regularly insisted that "no child must be left behind"; and
Whereas, the first major public policy initiative announced by President Bush proposed a significant expansion of the role of the federal
government in public education; and
Whereas, this proposal included the introduction of vouchers to parents to defray a portion of the cost of private education; and
Whereas, private schools have no obligation to comply with the requirements of the Individuals with Disabilities Act; now, therefore, be it
the

title

Amend the resolution by replacing all

after the resolving clause with the

following:

That the New Hampshire general court urges the President and the
Congress to fund 40 percent of the average per pupil expenditure in public
elementary and secondary schools in the United States as promised under the Individuals with DisabiUties Education Act to ensure that all children, regardless of disability, receive a quality education and are treated
with the dignity and respect they deserve; and
That the New Hampshire General Court urges the President and
Congress of the United States to honor its commitment to fully fund
its contribution to special education before introducing any new educational programs, including vouchers, to apply to the cost of private
education.
That copies of this resolution be forwarded by the senate clerk to the
President of the United States, the Speaker of the United States House
of Representatives, the President of the United States Senate, and the
members of the New Hampshire congressional delegation.
2001-0367S

AMENDED ANALYSIS
This Senate Concurrent Resolution urges the President and congress
to fund 40 percent of the average per-pupil expenditure in public elementary and secondary schools in the United States as promised under the
Individuals with Disabilities Education before introducing any new educational programs, including vouchers, to apply to the cost of private
education.
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SENATOR MCCARLEY: While this amendment is being passed out, what
will ask you to do, because it is a SCR, to point out where it is being
inserted. If you look on page three of your Senate Calendar today, you
have, in essence, the amendment that we have just passed. So what I
would like to ask you to do is to go down to the fourth paragraph. After
I

the fourth paragraph, I would like to read the floor amendment that I am
proposing at this time, then if I could, speak to it briefly, Mr. President.
"Whereas, President George W. Bush made education a keynote of his
campaign and regularly insisted that 'no child must be left behind'; and
Whereas, the first major public policy initiative announced by President
Bush proposed a significant expansion of the role of the federal government in public education; and Whereas, this proposal included the introduction of vouchers to parents to defray a portion of the cost of private
education; and Whereas, private schools have no obligation to comply with

the requirements of the Individuals with Disabilities Act; now, therefore,
be it resolved"... and then the rest of the amendment is precisely what is
in your calendar. So it is an insertion of those paragraphs. I would like
this chance to speak very briefly, because we had a great deal of discussion in committee about the original version of this SCR and that it

seemed

to

smack

of politics

and what have you. Oh, thank you.

I

am sorry,

there is one more new paragraph inserted at the bottom of that. But the
substance of the change is in the paragraphs that I have read out loud to
you. I think that I don't want to address whether people thought that
there was something partisan or political in that. I am not asking anyone to question their views of vouchers right now, as a way to deal with
public education choice. But, what I am going to ask you to do is, think a
little about what the commitment that we made in the mid 70's, to children with special needs. The fact that over time, we have not honored as
a nation, our federal government has not chosen to honor it. We have
asked them repeatedly to honor that, and they have not. We have made
headway and prior administration, particularly the last eight years, have
put some significant additional dollars to be used at the local level for
public education: More teachers in school, support for some building plans
that would help our schools modernized, make them more accessible, quite
frankly, for all of our students, particularly our students with special
needs. Those were commitments to public education. Should they have
come before or after our honored commitment? I don't know, but they
didn't. The fact of the matter is, now that we are talking about the commitment to be honored, but the federal government and the current administration is putting in front of that, a program that has dollars going to private school education. Those schools don't have to, if they don't
want to... and I would argue that most do not have their doors necessarily open to our children with special needs. So in the discussion in Senate Education, we talked a lot about things that are right and wrong. I

TAPE CHANGE
SENATOR GORDON: TAPE CHANGE we should hold the federal gov-

think

ernment accountable and make them honor their commitments. I beperhaps, that a resolution is an appropriate vehicle for that, to let
them know that they did make a commitment, and they should honor
that commitment, and that they should send the money this way. I would
remind everyone that by them sending that money this way... I was at
town meeting last night, and there were lots of town obligations that we
talked about, things that we had to do, like run the sewer lines to the
lake. Everybody said, well can't we get the state to pay for that? And
can't we get the federal government to pay for that? I think that we have
lieve,
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a tendency to think that if we just shift it to another level of government,
are avoiding the expense. But the fact is, we all end up paying for it
one way or the other. Yes, I guess we could shift 40 percent of the expense to the federal government. If the government made that commitment, let's make them honor the commitment. Let's do that. The question about vouchers... that is a policy decision. That goes beyond simply
the government making a commitment. That is a decision today, if we
want to vote for this amendment, that we have decided as a matter of
policy the type of policy that is being debated in Washington. My perspective is, let's let them debate that in Washington. Those are the people
that have been elected to that. Let's not debate that policy on a federal
level here in the New Hampshire Senate. Let's just stick with the issue
of making the 40 percent commitment. I would ask you to vote down the
amendment and move forward with the resolution as it has already been
adopted.

we

SENATOR MCCARLEY: I rise to speak briefly for a second time. First, I
guess that I am not inclined to take my direction necessarily from other
states. I learned that from living in New Hampshire. I think that this
resolution, carefully, does not address whether you like or don't hke vouchers. It doesn't say that we can't have vouchers, we can't discuss them in
Washington. But we all know that Washington, to some degree, is like us.
We did it earlier today. We sent a bill, as a matter of policy, but we sent it
to the Finance Committee. All that I am suggesting by this resolution, is
that in the debate, in Washington, before they choose to fund new programs, before they choose to put $5, $10, $15 or $20 million into private
school vouchers, that they put $5, $10, $15 or $20 million into IDEA and
moving us closer to the 40 percent. Thank you.
SENATOR HOLLINGWORTH: I will be very, very brief

I understand Senaon the responsibility and duty to fund. I think that is
admirable, but unfortunately, we know that New Hampshire, when its had

tor Gordon's feelings

duties and responsibilities in the past, hasn't quite lived up to the things
that they have passed, similar to what is happening at the federal level.
Right now, what is happening, it is not the state that is paying the cost of
special education even as we pass the school funding piece. What ended up
is that the responsibility still lies with the town and the taxpayers of that
town. We know that some communities are more able to pick up that cost.
Some states are more able to pick up that cost but all of our children, no
matter what their special needs are, belong to this coimtry and to all of us
if we think as a community and as a democracy. I think that basically what
we are asking is, keep a promise. If you make it, keep it.

A

division vote

is

requested.
Yeas: 11

Floor

amendment

Ordered to

-

Nays: 12

failed.

third reading.

HB

167, relative to the authority of the consumer advocate. Energy and
Economic Development Committee. Vote 4-0. Ought to Pass, Senator

Below

for the

committee.

SENATOR BELOW: House Bill

167 grants the authority to the consumer
advocate to promote and further the knowledge in education of consumers. This was an authority that existed for the predecessor of the consumer advocate for legislative utility consumers council. But for some
reason it was not carried over in the statute. Everybody that testified
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felt that it was appropriate that that authority be made clear. There
was no opposition to the bill. I urge your support of the committee

report of 4-0 of ought to pass.

Adopted.

Ordered to third reading.

HCR 4, encouraging New Hampshire Public Radio to extend its broadcast signal to all of Coos county including the Connecticut River Valley
area. Energy and Economic Development Committee. Vote 3-0. Ought
to Pass, Senator Below for the committee.

SENATOR BELOW: New Hampshire

Public Radio, has in recent years,
succeeded in extending its signal to the Mount Washington and
Androscoggin Valley, but has yet to be able to provide reliable service in
the Connecticut Valley region of Coos county. This resolution simply encourages them to do so. The committee report was 3-0 ought to pass.

SENATOR WHEELER: I rise in support of this resolution, but feeling
that it is a bit presumptuous of the legislature to encourage, or in any
other way suggest to New Hampshire Public Radio or Television, what
it should or shouldn't do, since we don't give a penny of support to it. I
feel that it provides an enormous service for our state. Right now, they
are giving us the first live broadcast from the New Hampshire Supreme
Court. It is a wonderful way to bring people together. I think that it
would be great if they included all of Coos county. So I am fully in support of the idea, I just want to point out that they are supported by contributors, by private funds, and not by the general fund of the state of
New Hampshire.
Adopted.

Ordered to

third reading.

HB 111, relative to paper purchased by or for state agencies. Environment
Committee. Vote

3-0.

Ought

to Pass,

Senator Below for the committee.

SENATOR BELOW: House Bill

111 changes the current requirement that
coated printing papers bought by or for state agencies contain not less than
30 percent post consumer waste material to a 10 percent requirement. The

current requirement for uncoated paper remains the same. Coated paper
the heavier glossy stock, often used for report covers. It is not usually
available with greater than 10 percent post consumer waste, resulting in
regular exemptions per the statute. This bill codifies the market reality. The
bill was voted unanimously ought to pass by the committee.
is

SENATOR BARNES:

Senator Below, did the cost of this change enter
any part of the hearing?
SENATOR BELOW: There is no real cost factor because there is a waiver
procedure in the bill which has to be granted regularly because the product is otherwise unavailable. This will eliminate the exemption waiver
procedure, which may save a little bit of time and effort.
into

SENATOR BARNES: Thank you

very much.

Adopted.

Ordered to

third reading.

SB 130-FN, extending the period in which an expired electrician's license
may be renewed. Executive Departments and Administration Committee.
Vote 3-0. Ought to Pass, Senator Prescott for the committee.
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SENATOR PRESCOTT: This bill was introduced into the Executive Departments and Administrative Committee at the request of the
Electrician's Board in order to alleviate some concerns that they had
about the relicensing of electricians within New Hampshire. Currently,
electricians within the state can only renew their license within a year
of its expiration. This bill would extend that window to six years. There
are several advantages that will result from this legislation. First, it will
help to alleviate the labor crunch that the electrical industry is suffering right now. Secondly, it will help keep New Hampshire on par with
our neighboring states that have already instituted similar policies, thus
allowing for free interstate commerce among the northeastern states.
The extensive training and education that these electricians receive,
more than meets concerns that those who have been out of the business
for a few years, may be behind business trends and developments. Additionally, this piece of legislation is expected to generate hundreds of

thousands of dollars in state revenue at a cost of only $580. Due to the
overwhelmingly evidence in support of the bill, the committee voted 4that SB 130 ought to pass. We recommend that the Senate do the same.

Thank

you.

SENATOR D'ALLESANDRO:

I want to speak briefly to the bill. CerSenator O'Neil and Senator Francoeur have to be commended.
Here, Senator O'Neil comes to the Senate, and for $580 and expenditures, he brings in $190,000 in revenue. We have got to get him very
active in the fiscal process. He is a money generator. We need more bills
sponsored by Danny O'Neil, because they bring in more money. Thank
you, Mr. President.

tainly,

Adopted.
Referred to the Finance Committee (Ruie #24).

SB

42, relative to charges for access to medical records. Public InstituHealth and Human Services Committee. Vote 4-1. Ought to Pass,

tions,

Senator Wheeler for the committee.

SENATOR WHEELER:

I

dation in favor of SB 42.

We all know that we have a right to the contents

do rise on behalf of the committee's recommen-

of our medical records. But, this doesn't do us much good if we can't afford the copies. This bill entitles a patient to a copy of his or her medical
records, for a charge of either a $5 flat fee or up to 50 cents per page,
whichever is greater. Currently, the only time that a patient is not chzirged
is for forwarding. Sometimes patients are charged, but currently, the pro-

cedure normally is, the only time that you can be assured that you won't
be charged, is when the copies are being forwarded to another medical
facility for continued care. In any other instance, current legislation allows medical facilities the discretion to "charge a reasonable cost". Those
are the words in our statute, for copies of medical records. As we all
know, "reasonable" is in the eye of the beholder. Under the current statute, medical facilities are now charging from as little as ten cents a page,
to as much as many dollars per page for medical records. We have heard
terrible stories of people paying hundreds and hundreds and hundreds
of dollars that they can't afford, just for copies of something that they have
a right to anyway. These costs are excessive and not reasonable. So although I believe that even with this legislation, it would still be possible
to charge a great deal - 50 cents a page is not chicken feed, but it is fairer
for the pubhc to know what the maximum charge could be. Then you could
budget accordingly. So I urge you to support the committee recommendation 4-1 of ought to pass. Thank you.
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SENATOR HOLLINGWORTH:

Senator Wheeler, the way that I read it
the maximum charge. So if someone who had the records didn't
want to charge that, they could charge less?
is, it is

SENATOR WHEELER: Absolutely. And, many do.
SENATOR HOLLINGWORTH: Is there a possibility that they could use
the

new technology

of sending

them the material over the net?

SENATOR WHEELER:

I pointed that out at the time of the hearing.
Hollingworth. Because I think that this might become
a moot point in future years, when most of our information is transferred
electronically. But in the meantime, we are still depending on copying
machines. This should help people right now.

Thank you. Senator

SENATOR BOYCE: I, personally, think that it is reprehensible that as
the statute says, these records are the property of the patient, and that
has always been the fact, that the patient owns these records. However,
the hospitals, the doctors, the medical establishments contend that the
physical representation of them belongs to them, and has to be paid for.
I believe that any person in this state should be allowed to make a request for one copy of their full medical record per year, at no cost, because it does belong to them. That is why I voted against this in the
committee.
Adopted.

Ordered to

third reading.

to staffing at New Hampshire long-term health care
Public Institutions, Health and Human Services Committee.
Vote 5-0. Inexpedient to legislate. Senator Boyce for the committee.

SB

70-FN-L, relative

facilities.

SENATOR BOYCE: This bill would establish limits for the rate charged
by temporary health services for health provided to licensed health care
facilities, and requires persons providing direct care temporary health
care services to be licensed by the commissioner of the Department of
Health and Human Services. Nursing care facilities are facing a shortage of workers, however, it is possible that this bill would make that
nursing shortage worse by forcing temporary nurses to seek more profitable employment. Following the public hearing and after consultation
with the New Hampshire Healthcare Association, (NHHCA) the prime
sponsor of SB 70, Senator Johnson, requested that SB 70 be withdrawn
from the committees consideration. Senator Johnson told the committee that the NHHCA felt that SB 70 was premature, and that it is subject to a study bill in the House. He noted that the NHHCA and temporary staffing agencies have agreed to discuss the issues in SB 70 at a
later date. The committee unanimously recommended that it be inexpedient to legislate.

SENATOR MCCARLEY:

We

don't always rise and
If I could, very briefly.
for 5-1/2 hours and somewhat contentious hearings,
but I do want to do that today, to Senator Johnson, because I believe that
by virtue of bringing this legislation forward, we had the opportunity to
hear very good discussion on just how serious this problem is. It gets us
back to one of the other major issues before this group, for the last three
years, which is this entire issue about long-term care. So I really do w£int
to thank Senator Johnson for, to some degree, letting us off the hook with
a very difficult piece of legislation, for what we were going to do with

thank our colleagues

it.

But actually forcing the discussions:

I

know the two groups have

al-
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ready met a couple of times on it, and I think that they will continue,
but I think that could be a very good outcome. So I did want to thank
Senator Johnson.

Committee report

of inexpedient to legislate is adopted.

SB

103, changing the qualification requirements for charitable organizations that conduct bingo or lucky 7. Ways and Means Committee. Vote
5-0. Ought to pass. Senator D'AUesandro for the committee.

SENATOR D'ALLESANDRO: What this

bill

does

is, it

grandfathers

all

now conduct bingo. It says that in the future, a charitable organization must be a tax exempt organization, under the 501
codes of the federal government. That is the 501-03,4,8,10 or 19. They
register with the Secretary of State. This bill was put in by the Sweepstakes Commission and we heard no opposition to the bill. I have an
amendment to offer at the appropriate time.
social clubs that

Adopted.
Senator D'AUesandro offered a floor amendment.

2001-0334S
08/01

Floor Amendment to SB 103
by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

Amend

the

bill

SENATOR D'ALLESANDRO: I would like to offer this floor amendment.
That the effective date of the bill be immediately upon passage. There is
a 501-C3 corporation that is taking over a particular event and they need
this status immediately in order to carry that event forward. So I would
appreciate your support of this amendment. Thank you, Mr. President.
Floor

amendment adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Eaton moved to take SB 93, establishing a committee to study
the public health and environmental benefit of requiring stationary
sources that burn virgin petroleum products or coal to comply with the
requirements of the air toxic control act, taken off the table.

Adopted.

SB 93, establishing a committee to study the public health and environmental benefit of requiring stationary sources that burn virgin petroleum products or coal to comply with the requirements of the air toxic
control act.

SENATOR EATON: This bill came before us several weeks ago and there
was a question regarding what virgin fuels constituted and what mobile
sources were. The floor amendment included mobile sources. This was
a bill requested by the Department of Environmental Services. It is a
study committee. The public health environment benefits. This bill will
establish a committee to study the public health and environmental
benefits of requiring stationary and mobile sources that burn virgin
petroleum products or coal to comply with the requirements of the Air
Toxic Control Act. For clarification, virgin petroleum products are understood to include gasoline and diesel fuel, but do not include recycled
oil products. Currently, the science and technology communities are
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concerned about the effects that these products could have over time.
This bill would give them the opportunity to study the present situation
and propose regulations if necessary. The committee has voted unanimously ought to pass as amended.

Question

is

on the committee amendment

(0155).

Amendment adopted.
Ordered to

third reading.

RESOLUTION
Senator Eaton moved that the Senate now adjourn from the early session, that the business of the late session be in order at the present time.
That all bills ordered to third reading be by this resolution, read a third
time and that all titles be the same as adopted, and that they be passed
at the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Eaton moved that the Senate be in recess for the sole purpose
of introducing legislation, referring bills to committee and scheduling
hearings. House Messages, Enrolled Bills and Amendments, and that
when we adjourn, we adjourn to the Call of the Chair.

Adopted.

LATE SESSION
Third Reading and Final Passage

SB
SB

42, relative to charges for access to medical records.

SB
SB

92, relative to the distribution of special education funds.

54, relative to the transfer of funds in the community-technical college system.

93, establishing a committee to study the public health and environmental benefit of requiring stationary and mobile sources that burn virgin petroleum products or coal to comply with the requirements of the air
toxic control act.

SB

98, relative to notice requirements prior to the sale of manufactured

housing parks.

SB

103, changing the qualification requirements for charitable organizations that conduct bingo or lucky 7.

HB 111, relative to paper purchased by or for state agencies.
HB 167, relative to the authority of the consumer advocate.
HCR 4, encouraging New Hampshire Public Radio to extend its broadcast signal to
area.

all

of Coos county including the Connecticut River Valley

SCR 2, calling on the President and the

Congress to fully fund the federal government's share of the average per pupil expenditure in public
elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.
In

recess to the Call of the Chair.
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Out of Recess.

REPORT OF COMMITTEE ON ENROLLED BILLS
has examined and found correctly EnHouse and/or Senate Bills:
HB 111, relative to paper purchased by or for state agencies.
HB 167, relative to the authority of the consumer advocate.
Senator Pignatelli moved adoption.

The Committee on Enrolled

Bills

rolled the following entitled

Adopted.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 182-193 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
First and Second Reading and Referral
SB 182-FN-A, establishing a brain and spinal cord injury trust fund

£uid

continually appropriating a special fund. (Sen. Hollingworth, Dist. 23;
Sen. Boyce, Dist 4; Sen. Johnson, Dist 3; Sen. McCarley, Dist 6; Rep.
Emerton, Hills 7; Rep. Weyler, Rock 18; Rep. Boyce, Belk 5; Rep. Martel,
Hills 45; Rep. Knowles, Straf 11: Executive Departments and Administration)

SB 183-FN-A-LOCAL, relative to distribution of certain meals and rooms
tax revenue to municipalities with affordable housing. (Sen. Larsen, Dist
15; Sen. Hollingworth, Dist 23; Sen. McCarley, Dist 6; Sen. Cohen, Dist
24; Rep. Konys, Hills 33; Rep. Potter, Merr 24; Rep. Buckley, Hills 44; Rep.
Seldin,

Merr

17:

Ways and Means)

SB

184, relative to review of fees for the removal and impoundment of
motor vehicles. (Sen. D'Allesandro, Dist 20; Sen, Eaton, Dist 10; Sen. Gordon, Dist 2; Rep. Bouchard, Merr 22; Rep. J. Flanders, Ilock 18: Transportation)

SB

185, relative to push-polling. (Sen. Fernald, Dist 11; Sen. Wheeler,
Dist 21; Sen. Cohen, Dist 24; Sen. Below, Dist 5; Sen. Hollingworth, Dist
23: Public Affairs)

SB
tice

186-FN, relative to the powers of and classification for criminal jusand consumer protection investigators of the department of justice.

(Sen. D'Allesandro, Dist 20; Rep. Dyer, Hills 8:

Executive Departments

and Administration)

SB 187-FN, requiring the state to pay for an independent appraiser in
eminent domain proceedings. (Sen. Gordon, Dist 2; Sen. Below, Dist 5:
Executive Departments and Administration)

SB 188-FN-LOCAL,

relative to abatements and appeals of betterment
5; Rep. Patten, Carr 9: Internal Affairs)

assessments. (Sen. Below, Dist

SB

189-FN-A, establishing a gasoline remediation and elimination of
ethers fund. (Sen. Wheeler, Dist 21; Sen. Klemm, Dist 22; Rep. Martin,
Hills 34; Rep. McGuire, Rock 26; Rep. Downing, Rock 26; Rep. Balboni,
Hills 27; Rep. Kennedy, Merr 7: Environment)
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190, dedicating the 1-93 causeway at Moore Dam and the Cottage
Street Bridge in Littleton. (Sen. Burns, Dist 1; Rep. Ward, Graf 1; Rep.

SB
S.

Eaton; Graf

1;

Rep. Gilman, Graf

1:

Transportation)

SB

191-FN, extending the Eric L. settlement agreement. (Sen. Wheeler,
Dist 21: Public Institutions, Health and
Services)

Human

SB

192-FN, relative to the issuance of high/medium voltage licenses by
the electricians' board. (Sen. O'Neil, Dist. 18: Executive Departments

and Administration)

SB

193-FN-A-L, relative to changes in the property tax system and making an appropriation therefor. (Sen. Below, Dist. 5; Sen. Eaton, Dist 10; Rep.
Herman, Hills 13; Rep. Almy, Graf 14: Ways and Means)

LATE SESSION
Senator Eaton moved that the business of the day being complete that
the Senate now adjourn until Thursday, March 29, 2001, at 10:15 a.m.

Adopted.

Adjournment.

March

29,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend, David R Jones, Senate Chaplain.
President Eisenhower once said, "People talk about the middle of the road
as though it were unacceptable. Actually, all human problems, excepting
morals, come into gray areas. Things are not all black and white. There
have to be compromises. The middle of the road is all of the useable surface. The extremes, right and left, are both off the road." A wise reminder
from a great strategist. But as you wrestle with the big issues here, and
for that matter, as you live your life, never tolerate the use of compromise
as a strategy for avoiding a difficult solution, for that is not really compromise; rather it is appeasement. And as Winston Churchill reminds us,
"An appeaser is one who feeds a crocodile - hoping it will eat him last."

Let us pray:
Temper, O Lord, the steel of our convictions with the heat of your compassion. And give to us the skill and wisdom we need to travel toward our
tomorrows without using either gutter as a means of transit and without
encountering too many hungry crocodiles along the way.
Amen.

Senator McCarley led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS
SB

85, relative to collateralization of municipal trust funds. Banks Committee. Vote 5-0. Ought to pass. Senator Fernald for the committee.

SENATOR FERNALD:

This is really just a housekeeping bill, a technihas to do with investment of trust funds held by
towns. The various towns have trustees of trust funds, and this is just
to clarify the sort of banks that those investments can be made in. The
nomenclature banks have been changing and this is just really keeping
up-to-date with that change of nomenclature. Now we talk about any
cal corrections bill. It
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now an

accept-

where the trustee can invest the funds. Please support the
committees recommendation of ought to pass.
able place

Adopted.

Ordered to third reading.

HB 238, relative to interstate banking. Banks Committee. Vote 4-0. Ought
to pass,

Senator Johnson for the committee.

SENATOR JOHNSON: Senate Bill 238 is pretty much a housekeeping
piece of legislation. This bill repeals the so-called five-year aging provision in our interstate banking statute. This provision requires that
a New Hampshire bank must be chartered for at least five years before it may be acquired by and merged into an out-of-state bank, and
converted into a branch of that bank. Let me explain why this housekeeping is necessary. In 1994, congress passed the Riegle-Neal Interstate Banking and Branching Efficiency Act. This law granted those
states that chose to permit interstate branching, the authority to set
conditions under which banks could be branched across state lines.
New Hampshire took a conservative approach and prohibited de novo
branching. Instead of out-of-state banks wanting to branch into New
Hampshire, they are required to buy a New Hampshire bank that had
been chartered for at least five years. This approach proved too conservative. Interstate branching is based on reciprocity. Other states
permit New Hampshire banks to branch on the same conditions that
New Hampshire grants out-of-state banks to branch in New Hampshire. Are you following me? New Hampshire banks were hindered
from branching into neighborhood states, especially Massachusetts. In
effect, the five-year aging provision diminished the value of a New
Hampshire bank charter. The failure to repeal the five-year aging provision impacted one bank. A bank in Littleton. The only bank in the
state less than five-years old. The parent company. Savings in Vermont, wanted to convert its affiliate in Littleton into a branch. Because the five-year aging provision remained in place, it could not do
so. Senate Bill 238 simply perfects SB 310 by removing the last encumbrance to interstate branching. Thank you, Mr. President.

Adopted.
Senator Fernald offered a floor amendment.
2001-0474S
09/01

Floor

Amend RSA

Amendment

to

HB

238

as inserted by section 2 of the

bill by replacing it
384:59, 1
with the following:
I. Unless otherwise provided in this paragraph, a New Hampshire bank
[or], a national bank, or a federal savings bank having its principal place
of business in New Hampshire may merge with any out-of-state bank in
accordance with applicable laws and regulations of New Hampshire and any
other applicable state and federad authority. If the resulting bank is an out of- state bank, A merger pursuant to this section shall be permitted
only if the New Hampshire bank may merge with a state or federal
savings bank or national bank having its principal place of business in
New Hampshire shall be required to be in existence for at least 5 years in
order to be eligible to merge. The S-year aging requirement of this para graph shall not apply to a New Hampshire bemk which was incorporated
[

]

[
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pursuant to RSA 306 - A or RSA 302 prior to September 29, 1095. ] the state
in which the principal place of business of the out-of-state bank is
located, under conditions no more restrictive than those imposed by
the laws of this state as determined by the bank commissioner. No
merger shall be permitted which will result in a violation of the deposit

RSA 384-B.
SENATOR FERNALD: When you look

limitation contained in

at the bill, you will see that there
are two or three places where we have the same sort of language, in different sections of the bill. What happened was, some words were left out
in one section, that were put in the other places. So this is readly an amendment to put in those words that were left out, so that we have consistent
wording in the various places where we are changing the wording.

SENATOR LARSEN:

I just wanted to point out that the banking commithave a discussion about this language, and there was an agreement that it could be better worded. After the committee had somewhat
adjourned, there was a discussion/review, by some of the attorneys that
there could be clarifying language that would make the language clearer,
and show the intent of the bill better. I think that the committee. .my sense
was, that the committee was willing to add this clarifying language. The
simplest way to do it was to do it by floor amendment because most of the
committee had gone on to other business.

tee did

.

Floor

amendment adopted.

Ordered to third reading.

SB

43, relative to the length of time allotted for school children to con-

sume meals. Education Committee. Vote

5-0.

Inexpedient to legislate,

Senator O'Hearn for the committee.

SENATOR O'HEARN: I rise today to ask the Senate to support the Education Committee's vote of inexpedient to legislate on SB 43. I want to
make it clear that the Education Committee agrees with the bill's sponsor that school children should have sufficient time to consume their
meals. However, we also felt that legislating the length of time for school
lunch is not the best way to deal with this problem at this time. The committee had a meeting with the State Board of Education and brought this
issue to their attention. The State Board of Education and the Department
of Education both agree that this is an important issue, and are eager to
address it. The commissioner agreed to bring our concerns to the attention of district superintendents at his regular meetings with them around
the state. The state board will study what is currently happening on the
local level and develop guidelines for schools. The heightened awareness
from these actions should help to inform school officials and the public to
this serious issue so that it can be dealt with on the local level. If the issue persists, we may have to address this again in the future. But for now,
the Education Committee unanimously requests that you concur with our
recommendation of inexpedient to legislate. Thank you.
Committee report

of inexpedient to legislate is adopted.

SB

110-FN-A, extending the kindergarten construction program. Education Committee. Vote 5-0. Ought to pass, Senator O'Hearn for the committee.

SENATOR O'HEARN: Senate Bill 110 extends the existing kindergarten construction program through the fiscal year ending June 30, 2004
and increases by $10 million the bonded appropriation for the program.
The existing kindergarten construction program is in its final year. Since
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start of the program there are 2,000 more children in pubHc kindergarten. However, there are still 20 communities, and approximately 4,000
students across the state without access to public kindergarten. Unfortunately, some communities who have approved kindergarten locally
in anticipation of state funding will not be able to receive it. There are
currently approximately $13 million in requests and only $6.5 million
available. If all of the requests for funding could be filled, then 1,400
more children could have access to kindergarten. While most children
without access to public kindergarten do attend private kindergarten,
the quality of the programs vary greatly and do not always correspond
to the local public school curriculum. Public kindergarten provides the
consistency that private kindergarten lacks. Senate Bill 110 will increase
general fund bonded indebtedness by a total of $10 million - $5 million
in FY03 and $5 million in FY04. There will be no impact on county or
local expenditures. I ask for your support of this vital program so that
we can extend the benefits of public kindergarten to all communities that
need and want assistance. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

193, establishing a committee to study state payments for courtordered placements of special education pupils. Education Committee.
Vote 5-0. Ought to pass with amendment. Senator Gordon for the committee.

2001-0507S
04/10

Amendment
Amend

the

AN ACT

title of

the

bill

to

by replacing

HB
it

193
with the following:

relative to pa5rment by the state for certain court-ordered placements of special education students.

Amend

the bill by replacing all after the enacting clause with the following:
1 Special Education; Liability for Court-Ordered Placements Amended.
Amend the introductory paragraph and subparagraph (a) of RSA 186C:19-b, H to read as follows:
n. The [ school district liability for ] department of education shall
be liable for all expenses for special education or for special education
and educationally related services for an educationally disabled child in
placement for which the department of health and human services has
financial responsibility [ shall be limited to 3 time s th e e s timated state
average expenditure per pupil, for the school year preceding the year of
distribution. The liability of a school district under this section shall be
prorated if the placement is for less than a full school year and the district shall be liable for only the prorated amount. This section shall not
limit a school district's financial liability for children who receive special education or special education and educationally related services in
a public school or program identified in RSA 186 - C 10 ] pursuant to
subparagraph 1(a) of this section.
(a) [Any] All costs of special education or special education and
educationally related services [ in excess of 3 times the estimated state
average expenditure per pupil for the school year preceding the year of
distribution shall be the liability of the department of education. Costs
for which the department of education is liable under this section shall
:

]
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be paid to education service providers by the department of education.
The department of education shall develop a mechanism for allocating
the funds appropriated for the purposes of this section.
2 Effective Date. This act shall take effect 60 days after its passage.
2001-0507S

AMENDED ANALYSIS
requires the state to pay the full cost of special education
services provided to all court-ordered, out-of-district placements of special education pupils.

This

bill

SENATOR GORDON:
and may be familiar

This

to

is

many

a

bill

which is near and dear to my heart,
As you know, the courts, on certain

of you.

occasions, when there is a need, order that certain children be placed
either in foster homes or in placement facilities. Sometimes, those facilities are outside the community in which the child ordinarily resides. In
circumstances such as that, we have, in the past, developed a formula
which, in fact, I sponsored several years ago, whereby the child goes into
the new school district, the new school district picks up the cost for special education, then seeks reimbursement from the community in which
the child came from. When the original legislation was sponsored, I remember that it was revenue neutral, because they said that the school
district wouldn't have any cost because they could be reimbursed from the
district that they came from. As a result, the Special Education Commission, which was held two years ago, there were complaints on the part of
communities, that this was problematic. It was problematic because in
many cases, you can't identify what community the child came from. In
many cases, if there was a disagreement over the individual education
plan, the school district from which the child came refused to pay for the
services that were being provided in the new school district. So the school
districts were incurring substantial costs, not to mention the fact that
they were being burdened with expenses that they had not had the opportunity to plan for at the beginning of the year when they created their
budgets. So two years ago, we put in a bill that basically said that when
the state places a child in a school district, that the Department of Education would take responsibility for paying for the cost of special education. That bill passed the Senate and went over to the House. It was
re-referred for a year. Last year they decided to turn it into a study
committee, and they sent back to us HB 193 this year, with a study committee. What the Education Committee has done is, taken the committee and basically, put the same bill that was on it, that passed out of the
Senate last time which said that, in fact, the Department of Education
would in fact, pay for the placement of children. What is interesting that
when it came time for individual school districts... when they asked how
much it would cost for this process, they said that it was revenue neutral, and it wouldn't cost them anything. Unfortunately, the Department
of Education says that if they have to do it, it will cost them $9 million.
That is the fiscal note. So, what we would like to do is to move this as a
matter of policy on to the Finance Committee, and let the Finance Committee make a determination of what the actual cost is. Also, there would
be an amendment in the Finance Committee, hopefully, it would be offered from the Finance Committee, to make sure that if the state does
expend the cost, it can receive reimbursement from those sending districts. I would encourage you all to vote for HB 193 as amended.

SENATOR MCCARLEY: Senator Gordon, not having had a chance to see
the language before, you touched on it at the very end of your discus-
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sion: that you would like to see Finance consider the amendment for
reimbursement for the local districts to the state in the following year,
or whatever, the reimbursement process can work. In looking at this,
because this is a discussion that we have had, I know... but, it does ap-

pear very clear right here, that the state is incurring
and that there is no mention of reimbursement here.

SENATOR GORDON: That is correct.
SENATOR MCCARLEY: Are you, therefore, making a

all

of these costs,

statement on this

that as a matter of policy, the reimbursement piece should stay in
place, and we will be taking that up with Finance? That clearly does
have an impact on the fiscal note, in terms of the state, if you will? I just
floor,

want

to

be

clear.

SENATOR GORDON: I think that it is the intention that the state Department of Education, if it wishes to, can continue the same policy of
seeking reimbursement from the sending districts. I think that is what
the amendment would intend to do.

SENATOR MCCARLEY: And

is that your sense of the pohcy that
should have on this issue, in this state?

we

SENATOR GORDON: That is not my personal policy on special education in general, where I feel that the state should pay the full cost of
special education. I think that the individual communities who are receiving communities, at the least, should be relieved of the burden, for
purposes of this bill, of those unanticipated expenses, and that the Department of Education could more easily coordinate this, than could each
and every single one of the individual districts throughout the state.
SENATOR MCCARLEY: Thank you.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB 47, relative to ownership of certified public accounting firms.

Execu-

tive Departments and Administration Committee. Vote 3-2. Inexpedient
to Legislate, Senator Prescott for the committee.

SENATOR PRESCOTT: The Executive Departments

and Administration
Committee would like to thank the number of Senators on both sides of
the aisle who worked on this bill. However, the committee found it necessary to recommend that this bill is inexpedient to legislate at this time.
Our primary concern lies with the small firms in the state. Following up
on the tradition of the New Hampshire way, we believe that CPA firms
operating in our state should be controlled by those whose principal operations are actually within our state. While those who supported this
bill in the committee hearing stated that this bill would benefit the small
firms in New Hampshire, we believe it would actually work to their detriment, due to the possibility of large out-of-state firms coming in and
buying control of these CPA's. After careful review, the committee voted
this as inexpedient to legislate.

Thank

I

encourage the Senate to do the same.

you.

SUBSTITUTE MOTION
Senator D'AUesandro moved to substitute ought to pass for inexpedient
to legislate.

SENATOR D'ALLESANDRO:

I

would

speak briefly about conbeing requested, to go from

like to

formity with regard to the change that

is
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the two-thirds to a simply majority. States across the country are adopting this simple majority standard so that CPA firms may obtain the
services of non-CPA experts in various fields, to provide their clients
the services that they need. An ownership, equity position helps the
firm to attract the necessary expertise to assist its client base. We
know that necessary expertise is really required in today's practice.
This standard is particularly important for small firms. With a smaller
number of owners, the one-third threshold is reached much quicker
by a small firm. It permits the firm to furnish the expertise for its
client base, that today, that that firm may not be able to offer. With
many next door, with the 51/49 standard and this issue being considered in other New England states. New Hampshire firms could be
placed at a disadvantage if this current super majority is maintained.
Thank you, Mr. President.

SENATOR MCCARLEY:

I

rise to

speak

briefly.

Having had

this bill

before us a year ago, I think that many of us got on the phone and
asked some questions of independent CPA's as well as small firms in
our own districts, to get their sense of it. While I certainly respect the
decision that the committee felt that small firms needed this, certainly that is not at all what I heard, in terms of direct conversation
with people, so I will have to be supporting the ought to pass motion.
Thank you.

SENATOR JOHNSON:

I speak in favor of the motion of ought to pass.
would just like to say that at the committee hearing, from the audience, there was no opposition to the bill. There are three other items that
I would like to inject into the conversation. In its simplest form, this bill
I

enabling legislation that permits a CPA firm to increase its non-CPA
ownership, if it believes such a decision to be in the best interest of the
business. The second thing that I would like to address is the consumer
protection issue. The bill retains consumer protections by ensuring that
the CPA firm continues to be regulated by the New Hampshire Board
of Accountancy under its strong practice in ethical rules. The third point
that I would like to bring up is the independence issue. The traditional
attest function performed by CPA's is the most important service within
the profession, and is relied upon by the public to be an independent
review; therefore, it is critical to note that New Hampshire law would
still require the majority of ownership of a CPA firm, in terms of financial interest and all voting rights, must belong to licensed CPA's. It ensures that the CPA firm is controlled by CPA's as the public has come
to expect. Thank you, Mr. President.
is

Adopted.

Ordered to

third reading.

SB

144-L, increasing bail commissioners' fees. Executive Departments
3-0. Ought to pass. Senator Flginders
for the committee.

and Administration Committee. Vote

SENATOR FLANDERS: There are a group of people out there working into the evening and into the early morning hours, that none of us
know: they are called Bail Commissioners. Well, at least I hope that
none of us know who they are. These are people who are called in the
middle of the night and asked to go to the police station to place bail
on people who have been arrested for certain crimes. They do not get
paid mileage. The paperwork on this job has increased to three or four
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it used to be just take the cash. They now receive $20.
heard no opposing testimony to this bill. We asked the Senate to
raise the fee of the Bail Commissioner from $20 to $30. We ask that
you support this. Thank you.

forms, where

We

Adopted.

Ordered to third reading.

SB 66-FN-A, relative to

appropriations to the port authority for dredging
Finance Committee. Vote 4-0. Ought to pass, Senator HoUingworth
for the committee.
projects.

SENATOR HOLLINGWORTH: Senate Bill 66 allocates $1.3 million to
the dredging of Hampton Harbor. The harbor is a vital economic resource
to the area and needs dredging. It hasn't been done since 1992. The bill
was referred to the policy committee in Environment. At that time, the
fiscal note was amended by the committee so that the funding would
come from the Pier Maintenance Fund, which currently has a surplus
of $15.7 million as opposed to taking the money from the general fund.
The bill before you includes the old fiscal note and not the amended note.
That is because the Board has not sent back the fiscal note. But we have
recommended that we move on this bill even without that amended note.
Therefore, the Committee on Finance voted unanimously, ought to pass
on SB 66 as amended. I urge you to do the same.
Adopted.

Ordered to

third reading.

SB 72-FN,
members
to pass.

relative to pa)niient of medical benefits costs for group II
of the retirement system. Finance Committee. Vote 4-0. Ought

Senator Larsen for the committee.

SENATOR LARSEN:

Senate Bill 72 would expand the eligibility of group
comprised of police and firefighters, to receive health
insurance benefits through the New Hampshire Retirement System. The
bill will decrease state expenditures in fiscal year 2002 and each year
thereafter. Furthermore, there will be no fisc£d impact on state, county or
local revenues. The funding for the bill comes from the New Hampshire
Retirement Special Account System and has been set up for these members specifically. By expanding the benefits to include group II members,
this would reduce the cost to the state because they would then be handled
by the Retirement System. This special account is able to handle the expense and the Committee on Finance has voted unanimously ought to
pass. I urge all of us to do the same. Thank you.
II

members, which

is

Adopted.

Ordered to

SB

third reading.

to benefits awarded a surviving
ficer or firefighter killed in the line of duty. Finance

73-FN, relative

Ought

to pass.

spouse of a police ofCommittee. Vote 4-0.

Senator Eaton for the committee.

SENATOR

EATON: Senate Bill 73 allows a surviving spouse of a pohce
officer killed in the line of duty, to receive benefits whether or not the
spouse remarries.
Hampshire is fortunate enough to have a small
number of officers that have been killed, and remarried spouses are not
entitled to benefits under the current law. The
Hampshire Retirement System states that this bill will have no fiscal impact on state,
county and local revenue or expenditures. Expenditures from the Retirement Fund will increase, but it is an expense that they are able to ab-

New

New
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sorb. Furthermore, there will be no further administrative costs to the
state. The Committee on Finance voted unanimously ought to pass. I
urge you to do the same.

Adopted.

Ordered to

third reading.

SB 107-FN, relative to violations of motor vehicle laws by foreign diplomatic and consular officers. Finance Committee. Vote 4-0. Ought to
pass. Senator Eaton for the committee.

SENATOR EATON: Senate Bill 107 will establish a clear protocol to be
followed whenever someone driving under a U.S. Department of State
operators license is ticketed. This bill will have no fiscal impact on the
state, county or local revenues or county expenditures. The bill will, however, require additional reporting services to the state and local police,
which will require some additional costs, but it is an important safety
measure

for

New Hampshire. The committee

has voted unanimously

ought to pass on SB 107.

Adopted.

Ordered to third reading.

SB

115-FN, granting a cost of living adjustment to certain retired
group H firefighters. Finance Committee. Vote 4-0. Ought to pass,
Senator Larsen for the committee.
SENATOR LARSEN: Senate Bill 115 will compensate retired group 2
firefighters who retired before July of 1994. These retirees did not receive
a cost of living adjustment between 1991 and 1996; now there is enough
money in the New Hampshire Retirement System's Special Account to
repay them some of the cost of living that other retirees in the state received during those years. Senate Bill 115 will decrease this special account
$4,123,000, year 2001, and there will be a $3,000 increase in the state's
restricted expenditures because of a one-time administrative cost. The funds
are in that special account to pay for that. The committee on finance has
voted unanimously ought to pass. I urge all of us to do the same.

Adopted.

Question

is

on the motion of ordering to third reading.

Recess.

Out of Recess.

A roll

call

was requested by Senator McCarley.

Seconded by Senator Hollingworth.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Femald, O'Heam,
Pignatelli, Larsen, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm, Hollingworth, Cohen.

The following Senators voted No: Boyce.
Yeas: 22

-

Nays:

1

Adopted.

Ordered to

SB

third reading.

130-FN, extending the period in which an expired electrician's license may be renewed. Finance Committee. Vote 4-0. Ought to pass.
Senator Hollingworth for the committee.
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SENATOR HOLLINGWORTH: This bill extends, from one year to six
years, a period within which an expired electrician's license may be renewed. This bill was requested by the Electricians' Board. This bill was
endorsed by the Executive Departments and Administration Committee
and referred to the Finance Committee, because renewals and late fees
far exceed the cost of notifying the lapsed licensees. The extension of the
renewal period will increase general fund revenues. This adjustment in
the revenue process is projected to increase general fund revenues by
nearly $190,000 in fiscal year 2002, and nearly $60,000 every year thereafter. The Finance Committee unanimously reports the bill as ought to
pass. I believe that this is Senator O'Neil's maiden bill, is it not?

SENATOR

O'NEIL: Yes,

it is.

Adopted.

Ordered to

third reading.

SB

40, changing the method by which the insurance department assesses insurers to fund its administration fund. Insurance Committee.
Vote 3-0. Ought to pass, Senator Wheeler for the committee.

SENATOR WHEELER: I defer to Senator Burns.
SENATOR BURNS: Senate Bill 40 was submitted

upon the request of
the Insurance Department, and changes the way the insurance department is now funded. Currently, the department is funded only by the
domestic carriers that are in New Hampshire. This bill changes it so
that all licensed carriers will be supporting the department. This is
very important because we have lost some carriers. And as the department budget goes up, it is unfair to ask just the companies that are domesticated in New Hampshire to pay that bill. So I strongly recommend that we pass this. It was unanimous in committee. The vote was
3-0 of those present. Thank you.

SENATOR DISNARD:

Senator Burns,

is

there reciprocity with other

Do they treat our people the same way?
SENATOR BURNS: Most states do it the way that we

states?

will

be doing

it.

Adopted.

Ordered to

third reading.

SB 41, relative to technical corrections for life, accident and health insurance. Insurance Committee. Vote 4-0.
Senator Wheeler for the committee.

Ought

to pass

with amendment.

2001-0560S
01/09

Amendment to SB 41
by replacing sections 3 and 4 with the following:
3 Coverage for Scalp Hair Prostheses. Amend RSA415:18-d, I to read

Amend

the

bill

as follows:
I. Each insurer that issues or renews any policy of group or blanket
accident or health insurance providing benefits for medical or hospital
expenses and which also provides coverage for other prostheses, shall
provide to each group, or to the portion of each group comprised of certificate holders of such insurance who are residents of this state and
whose principal place of employment is in this state, coverage for expenses for scalp hair prostheses worn for hair loss suffered as a result
of alopecia areata, alopecia totalis, alopecia medicajnentosa, or per-
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loss of scalp hair due to injury. Such coverage, however, shall
be subject to a written recommendation by the treating physician stating that the hair prosthesis is a medical necessity. Such coverage shall
be subject to the same limitations and guidelines as other prostheses,
provided, that such coverage for alopecia medicamentosa shall
not exceed $350 per year.
4 Coverage for Scalp Hair Prostheses. Amend RSA420-A:14, 1 to read

manent

as follows:
I. Every health service corporation and every other similar corporation licensed under the laws of another state, which provides coverage for other prostheses, shall provide to each group, or to the portion
of each group comprised of certificate holders of such insurance who
are residents of this state and whose principal place of employment is
in this state, coverage for expenses for scalp hair prostheses worn for
hair loss suffered as a result of alopecia areata, alopecia totalis, alopecia medicamentosa, or permanent loss of scalp hair due to injury.
Such coverage, however, shall be subject to a written recommendation
by the treating physician stating that the hair prosthesis is a medical
necessity. Such coverage shall be subject to the same limitations and
guidelines as other prostheses, provided, that such coverage for

alopecia medicamentosa shall not exceed $350 per year.

SENATOR WHEELER:

Senate Bill 41 was submitted to the Insurance
Committee on behalf of the Insurance Department, and is intended to
make certain technical corrections to the laws regarding life, accident and
health insurance. The amendment addresses questions that are often
raised to the Insurance Department concerning coverage for scalp hair
prostheses. Over whether the part of our law that covers scalp hair prostheses, also covers hair loss due to medication. For example, if the individual

who is going through chemotherapy,

is

that person actually covered

under the current law? This legislation clarifies the question and clearly
shows that hair loss due to medication is covered. The amendment, which
was supported by the Insurance Department, caps the coverage at $350
annually. The major part of the law, correction... clarifies our laws and
makes the terminology consistent with the language used by the federal
government. The bill, as amended, is supported by all sides of the issues,
including the Insurance Department and the insurance carriers within
the state. The committee voted 4-0 for the bill to pass. We ask the full
Senate

for its support.

Thank

you.

/)imendment adopted.

Ordered to third reading.

SB

46, relative to payments of scheduled awards under the workers'
compensation law. Insurance Committee. Vote 3-0. Ought to pass with
amendment. Senator Flanders for the committee.

2001-0565S
06/01

Amendment to SB 46
281-A:32, XI as inserted by section 1 of the bill by replacing it with the following:
XI. PAYMENT DUE. Payment of the scheduled award becomes due
upon prompt medical disclosure, after maximum medical improvement has
been achieved, regarding the loss or loss of the use of the member of the
body [ and sh£Jl begin, upon notice of the commissioner, as soon as possible
but no later than 14 days after the end of the healing period. Payment of

Amend RSA
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the scheduled award shall generally be made through weekly benefits
rather than through a single payment, except for a single payment ap proved by the commissioner upon the commissioner's determination that
a single pa3Ament fits the unique conditions of the injured worker better
them weekly payments ] No later than 15 days following such disclosure the employer, or the employer's insurance carrier shall notify
the commissioner as to whether it objects to the extent of the loss
claimed by the employee, in which case it shall have 30 days to arrange for a medical examination, pursuant to RSA 281-A:38, and
request a hearing and determination by the commissioner. Payment
of the scheduled award shall be made in a single payment.
.

SENATOR FLANDERS: Under

the Workers' Compensation Law at
scheduled permanency awards are paid weekly.
What happens basically is, an injured worker goes back to work, and
at some point, when they reach the medical end result, we determine
the amount of permanency to a limb or a scheduled part of the body,
and that award is paid weekly. These awards are not large. As a rule,
they are very small. What we are saying today is please pass this so
that a check can be issued in a single payment. Don't get confused
with the lump sum payment, that is something that has nothing to
do with what we are talking about today. What we are saying is that
if someone has 10 percent loss of a finger or an arm, that we pass this
in one figure and one check. This is beneficial to the injured worker,
because they have a sum of money that they can do something with,
of which they are entitled to. It is also beneficial to the carriers, because of the cost of issuing checks on a weekly basis. There was no
testimony opposing this. We voted 4-0 that the bill ought to pass as
amended. I ask for your support. Thank you.
the present time,

Amendment
Ordered to

SB

all

adopted.

third reading.

56, relative to health care providers discontinuing service in

New

Hampshire. Insurance Committee. Vote 4-0. Ought to pass with amendment. Senator Flanders for the committee.

2001 -056 Is
05/04

Amendment
Amend RSA 420-G:6, Vll(b)

to

SB

56

as inserted by section 1 of the

bill

by replac-

with the following:
(b) The health carrier may not provide health coverage in such
discontinued market or markets during the 5-year period beginning
on the date of the discontinuation of the last health coverage not so
renewed except that the commissioner may waive or otherwise
reduce the 5-year period in which the health carrier may not
provide coverage in the discontinued market for good cause
ing

it

shown.

SENATOR FLANDERS: TAPE CHANGE

and cannot come back and

write any type of policy in this state for five years. We are asking this
to be dropped with the permission of the Insurance Commissioner to
allow the company to come back in. We do think that this would help to
promote some change and competition in the health insurance market,
and we ask that you support this bill. It came out of committee with a
4-0 ought to pass vote. Thank you very much.
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understand by

come back

to

this, that there is interoffer health
sign by this, that they want to

New Hampshire and

insurance? That sounds like a healthy
come back and that they are looking at us?

SENATOR FLANDERS: We heard testimony in Representatives Hall
from Insurance Companies on HB 118 & 119, that they were willing to
come back to New Hampshire. Yes, ma'am. Yes, we did. What it says
here, basically, it says the commissioner has control over whether they
come back or not. If it was a company that did not behave well, they don't
automatically have the right to come back in. The commissioner has the
right to let them or not. What we are saying is, basically, the commissioner has the right to waive the five-year waiting period.
SENATOR LARSEN: I just think that it is a very healthy sign when the
insurers that we know, have been in the state, are willing to come back.
I think that that shows that there is some hope for the insurance market in the future.
SENATOR DISNARD: Senator Flanders, is there an appeal procedure if
the commissioner denies a request from the insurance company to return?
SENATOR FLANDERS: This bill does not address that. I am sorry, I don't
think that I can give you the einswer to that. Perhaps Senator Bums knows
the answer to that question.
SENATOR BURNS:

I

don't believe

TAPE INAUDIBLE. As far as I know,

there isn't an appeal process.

SENATOR FLANDERS:

I think that it is safe to say that there
appeal under the five-year law as it stands now.

SENATOR GATS AS:

Senator Disnard,

I

is

no

believe that that due process

is

up to the discretion of the commissioner. It is up to her discretion. It
would be very difficult for her to decide that she wasn't going to, I would
assume, if they wanted to come back.
SENATOR JOHNSON: Senator Flanders, I am just kind of curious. Do
you recall what the legislative intent was in the past to have a five-year
window?

SENATOR FLANDERS: I am sorry, I do not. My personal opinion, if I may
I think that it was punishment. The company that I
worked for pulled out of Maine at one point, and they did not. .even though
at some point, they wanted to go back in because the climate changed, so
again, it was a plausible business, and they would not allow them to go
back in until a certain time. I presume that is the answer.

take the liberty,

.

SENATOR JOHNSON: Thank you.
Amendment adopted.
Ordered to

third reading.

SB

111-FN, extending the term for the payment of group health insurance premiums for certain retired members of the retirement system.
Insurance Committee. Vote 4-0. Ought to pass, Senator Hollingworth for
the committee.

SENATOR HOLLINGWORTH: This bill extends the payment for group
healthcare insurance premiums for teachers and political subdivision
members, retirees in the retirement system. The prime sponsor is President Klemm. Senate Bill 111 extends the dates of coverage for the health
insurance subsidy for teachers, municipal, county and other school em-
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ployees who are members of the New Hampshire Retirement System. In
the last two sessions, the legislature provided benefits to retired teachers, and provided benefits for employees of public subdivisions, both of
which provided for anyone retiring before July 1, 2004. This bills purpose
is to extend these benefits to those who retire between July 1, 2004 and
July 8, 2008. There is enough sufficient funds in the Special Account to
cover the bill. Even £tfter the COLA's have been approved thus far this
year. The committee voted 4-0 with the recommendation of ought to pass.

SENATOR DISNARD:

I

wish to inform the Senate members that I have
I couldn't take advantage of it, I have other

a conflict. I will vote because
insurance policies.

Adopted.
Referred to the Finance Committee (Rule #24).

SB

125-FN, relative to election of optional allowances by retirement
system members granted disability retirement and relative to an exception to the 120-day requirement for payment of compensation. Insurance
Committee. Vote 4-0. Ought to pass with amendment, Senator Wheeler
for the committee.
2001-0559S
10/04

Amendment

to

SB 125-FN

Amend RSA

100-A:1, XVII as inserted by section 1 of the bill by replacing it with the following:
XVII. "Earnable compensation" shall mean for all members the full
base rate of compensation paid plus any overtime pay, holiday and vacation pay, sick pay, longevity or severance pay, cost of living bonus, additional pay for extracurricular and instructional activities or for other
extra or special duty, and other compensation paid to the member by the
employer, plus the fair market value of non-cash compensation such as
meals or living quarters if subject to federal income tax. However, earnable compensation in the final 12 months of creditable service prior to
termination of employment shall be limited to 1-1/2 times the higher of
the earnable compensation in the 12-month period preceding the final
12 months or the highest compensation year as determined for the purpose of calculating average final compensation, but excluding the final
12 months. Any compensation received in the final 12 months of employment in excess of such limit shall not be subject to member or employer
contributions to the retirement system and shall not be considered in the
computation of average final compensation. Provided that, the annual
compensation limit for members of governmental defined benefit pension plans under section 401(a) (17) of the United States Internal Revenue Code of 1986, as amended, shall apply to earnable compensation
for all employees, teachers, permanent firemen, and permanent policemen who first become eligible for membership in the system on or after
July 1, 1996. Earnable compensation shall not include [ttfty] compensation in any form paid later than 120 days after the member's termination of emplojmient from a retirement eligible position, with the limited
exceptions of disability related severance pay paid to a member
or retiree no later than 120 days after a decision by the board of
trustees granting the member or retiree disability retirement benefits pursuant to RSA 100-A:6 and of severance pay which a member was entitled to be paid within 120 days after termination but

which, without the consent of the

member and

not through any
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was paid more than 120 days after the member's
shall have the burden of proving to the
board of trustees that any severance payment paid later than 120
days after the member's termination of employment is eamable compensation and meets the requirements of an asserted exception to
the 120-day post-termination payment requirement.
SENATOR WHEELER: This bill was a request of the permanent
firefighters, to make some small changes to the 120-day requirement
for payment of compensation to a retirement system member. The law
states "that eamable compensation shall not include compensation in
fault of the member,

termination. The

member

any form paid later than 120 days after a member retires." However,
because very occasionally, mistakes can happen, and a members paperwork can be misplaced, and also, because disability determinations
can take from six months to a year, a member can lose out through
no fault of his or her own. This bill gives the Retirement Board the
option to wave the 120-day rule in certain, limited circumstances. It
also specifies how the optional allowance shall be calculated when an
election or change of option is made within 120 days after the board
has made a decision to grant the retiree disability retirement benefits.
I urge the Senate to support the 4-0 committee vote of ought to pass
with amendment.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

145, relative to the length of stay of patients in ambulatory surgical
owned in whole or in part by a hospital. Insurance Committee.
Inexpedient to legislate, Senator Wheeler for the committee.

facilities
Vote 4-0.

SENATOR WHEELER:

The 4-0 inexpedient to legislate vote from the
committee is an example of the broad bipartisan lack of support for this
concept. I can assure you that there is no amendment that would change
the basic negative features of this proposal. Seventy-two hours cannot
be considered ambulatory surgery. This is critical care - something which
public health concerns say requires a hospital stay. These ambulatory
surgical centers are often not physically connected to a hospital. The
Bedford Ambulatory Surgical Center, the subject of this piece of legislation, is ten miles away from the hospital, which has a 50 percent financial interest in it. This is a special interest bill, with statewide potential for harm. Harm both to the health and safety of our constituents
and to the economic health to our hospitals, with the exception of the
one hospital, which would find great financial benefit from the 72-hour
proposal. Also, we already have a serious staffing shortage. There just
aren't enough nurses now. House Bill 143, which we will vote on shortly,
is testimony to this, "confronted with these and other safety issues, the
bills proponents testified that they would be performing only elective
surgery on healthy people." With this strange testimony, they established
that they would be pulling the lower risk cases out of the other hospitals in the region. In insurance circles, this process is termed "adverse
selection". We all recognize it as cherry-picking - a process that would
harm existing community hospitals by diverting much needed revenues
from our community hospitals to private, for profit interest. We need and
we use our community hospitals for emergencies and for other critical
treatments. Ironically, these facilities are also needed by the ambulatory
surgical centers for emergency backup. Hospitals that now handle
Medicaid, uninsured emergencies, disaster relief, etceteras would be
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adversely affected by establishing this 72-hour ambulatory surgical cenWe heard no compelling reasons to take this health and policy risk.
Rumor has it, that there is an amendment that would have a pilot program for this 72-hour stay, and that is one of the reasons for desiring
to postpone the decision today. Well, we have had a pilot program for the
24-hour stay. For all that I know, it is still going on. I don't recall receiving a report. A pilot program would not change the fact that we are
changing a scope of practice for political reasons, not for good public
health reasons. I urge you to support the majority of the people here,
who feel that we have discussed this bad idea long enough. We should
support the committee vote of 4-0 of inexpedient to legislate. Thank
you, Mr. President.
ter.

Senator Barnes moved to have SB 145, relative to the length of stay of
patients in ambulatory surgical facilities owned in whole or in part by
a hospital, laid on the table.

on the tabling motion.
A roll call was requested by Senator HoUingworth.
Seconded by Senator McCarley.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, Femald, O'Hearn, Francoeur, Gatsas,
Question

is

Barnes, O'Neil, Prescott, D'Allesandro, Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Larsen, Wheeler, HoUingworth, Cohen.
Yeas: 16

-

Nays: 7

Senator Pignatelli (Rule #42).

Adopted.

LAID ON THE TABLE
SB

145, relative to the length of stay of patients in ambulatory surgiowned in whole or in part by a hospital.

cal facilities

HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law. Insurance Committee. Vote 4-0. Ought to
pass with amendment, Senator HoUingworth for the committee,

2001-0567S
01/10

Amendment
Amend

the

bill

by replacing

HB

to
230
the enacting clause with the

all after

fol-

lowing:
1

Scheduled Permanent Impairment Awards; Brain Injuries and InFrom Burns Added. Amend RSA 281-A:32, IX to read

juries Resulting
as follows:

IX. MORE THAN ONE PERMANENT LOSS. If an injury results in
more than one permanent bodily loss specified in paragraphs I- VIII, or if
the injury is to the spinal column or the spinal cord, or to the brain, or
involves scarring, disfigurement or other skin impairment resulting from a bum or bums, an award shall be made on the basis of a
maximum of 350 weeks with the appropriate number of weeks to be de-

termined in proportion to the maximum in accordance with the percent
of the whole person specified for such bodily losses in the most recent
edition of "Guides to the Evaluation of Permanent Impairment" published
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by the American Medical Association. Injury to spinal column or spinal
cord shall not be construed to permit an award under this section as a
result of soft tissue injury, nor to permit such an award on the basis of
more than one permanent loss, unless such injury results in loss of use
of upper or lower extremities. For the purposes of this paragraph
"injury to the brain" means cerebral or neurological impairment
due to central nervous system injury as described in said American Medical Association Guide.
2 Applicability. Section 1 of this act shall apply to injuries occurring
on or after the effective date of this act.
3 Effective Date. This act shall take effect 60 days after its passage.

SENATOR HOLLINGWORTH: This bill adds "brain injury and certain
injuries resulting from severe burns" to the law regarding permanent
impairment. Current legislation covers only the impairment loss of a
body part or injury to the spinal column or spinal cord. A number of
constituents in New Hampshire have had other injuries to the brain
or severe burns that have resulted in an incapacity to work. However,
they are currently not covered under the current regulations. An amendment has been added to the bill to clarify that the brain injuries would
consist of cerebral or neurological impairment. The bill was passed out
of committee 4-0 with the recommendation of ought to pass as amended.
I

would ask

for

your support.

SENATOR DISNARD:

Senator Holhngworth, what does this do to induspremiums for health insurance?

try in terms of increasing their

SENATOR HOLLINGWORTH: We don't think that it is going to increase the cost. In fact, there was no testimony that indicated that
it would.
SENATOR DISNARD: Thank you.
SENATOR BOYCE: I would just like to

say that this is very important
to people who have brain injuries and also with burns. That those are
injuries that are permanent, they don't go away, but under the current
law, they are not recognized as being permanent, and are separate injuries on their own. Currently, if someone had one of these injuries,
they would have to qualify for a permanent award under the basis of
the other resulting problems from the injury, rather than the injury
itself. This just clarifies that the injury itself is enough to qualify for

the award.

Amendment adopted.
Ordered to

third reading.

HCR

1, urging the federal government to allow military retirees to receive service-connected disability compensation benefits without requiring them to waive an equal amount of retirement pay. Insurance Committee. Vote 4-0. Ought to pass. Senator Flanders for the committee.

SENATOR FLANDERS:

This resolution urges the federal government to
allow military retirees to receive service-connected disability compensation benefits without requiring them to waive an equal amount of their
retirement pay. Unfortunately, there is a 19'^ century federal law, still in
effect that prohibits our veterans and military retirees that have been
disabled to collect disability and retirement pay. The testimony that we
heard at this hearing, was that it was unfair for someone with a disability to have that amount of money taken out of their retirement pay. We
feel that this is wrong. We urge the federal government to make a change,
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so that a disabled veteran can receive both disabihty benefits and retirebenefits. The Insurance Committee passed this 4-0. We recommend
that it ought to pass. Thank you.

ment

Adopted.

Ordered to

third reading.

94-FN-L, relative to the New Hampshire state flag. Internal Affairs
Committee. Vote 4-1. Inexpedient to legislate, Senator Roberge for the

SB

committee.

SENATOR ROBERGE:

Senate

Bill

94 proposes to redesign the

NH

The committee heard testimony from one

individual, that
the current design of our state flag is indistinguishable from 25 other
state flags, when viewed at a distance. We heard testimony that our
flag is not evocative of NH's character and history. We think that there
is some merit to this point of view, and we appreciate some of the ideas
presented for a new flag. However, in the end, we felt that the history and tradition of our state flag outweighs any perceived benefits
state flag.

to

changing

it.

We

ask that you support the committee recommenda-

tion of inexpedient to legislate.

Thank

you.

SUBSTITUTE MOTION
Senator O'Neil moved to substitute ought to pass for inexpedient to legislate.

SENATOR

O'Neil: I rise in support of Senate Bill 94. This bill
to us as a constituent request, but the issue has been around for

came
more

is growing public opinion that the current design of the state flag is not distinctive or evocative of our great state.
I do not mean to say that our current state flag is bad, just that it
looks like too much, like too many other state flags. It could be and
should be better. The proposed new design incorporates four symbols
of New Hampshire: first, the "Old Man of the Mountain", the most
widely recognized symbol of our state; second, the ship "Raleigh" from
our state seal, which represents our colonial heritage and shipbuilding tradition; third, our state motto "Live Free or Die", which is well
know throughout the country and pays homage to the independent
nature of our citizens; fourth, the date 1788 and nine stars, which
symbolizes New Hampshire's role as the ninth and decisive state to
ratify the US Constitution. Taken together these symbols, and the
new flag design, better represent our great state. I know that tradition is important and I do not suggest these changes lightly. But I
want you to ask yourselves should New Hampshire have a state flag
indistinguishable from the vast majority of other state flags or should
New Hampshire have a state flag that all citizens of our state can recognize and take pride in? If you believe in the latter I hope you will
vote with me in support of Senate Bill 94. Thank you, Mr. President.

than 20 years. There

SENATOR D'ALLESANDRO:

I rise to speak to the ought to pass motion.
will speak very briefly. I have introduced this bill for the second time,
for a constituent, Hubie McDonough from Manchester, who has done
copious research on this project. This research started in the early 1970's
when the Manchester Union Leader had a contest with regard to the
change in the state flag. number of suggestions were made. There was
a bill in the House that set up a commission to work on this but somehow that commission dissipated and it never brought forth, its recommendations. As a result of that, and really, this is a 20-year process,
I

A
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Hubie McDonough came forth with his design. His design maintains the
dignity of our past state flag, but it also brings forward the "Old Man
of the Mountain." It brings forward the fact that New Hampshire was
the ninth state to ratify the constitution, and thus, make the constitution whole, and it clearly identifies New Hampshire. There are a number of states that are changing their flags for one reason or another.
Georgia is one. We know of the situation in South Carolina where there
was some difficulty with their flag. The flag brought forth, is truly emblematic of the state of New Hampshire, with the "Old Man of the Mountain," with our frigate, the Raleigh, and with the stars that indicate that
New Hampshire made it possible for this nation to blossom. I think that
it is a good design. I believe that it is a good design. I believe that it is
something that the people of the state of New Hampshire have voted on
in a number of polls, but it seems that when push comes to shove, it
never really happens. This is a good idea. It has been around for a quarter of a century. It isn't something that has been brought up lightly. Our
constituent has spent years and years and years. We had this flag on display at the Old Man of the Mountain Musetun all summer long, so it isn't
something that the people haven't seen. People throughout this state
have expressed a desire to bring forth another flag. Thank you very
much, Mr. President.

SENATOR PIGNATELLI:

In 1987, through the American Council for
Political Leaders, I went on a legislative exchange to the federal republic of Germany for about 21 days. During that time, we visited the Bergen-Belsen Concentration Camp. As you can imagine, it
was a very difficult day for me, given their history and
background.
After we were done with this difficult day, we met at the American Consulate. In a room that we were all gathered in, in the American Consulate, there were the flags of every state in the country. I recognized
the Raleigh from across the room. It was not spread out, it was hanging down. I marched right over - I needed to be near a New Hampshire
flag and something that represented the United States. So I am not
going to support this bill to change the flag. I might suggest. Senator
D'Allesandro and Senator O'Neil, I would join you next year, if you
would be willing, to have a New Hampshire banner that looks something like what Hubie McDonough has proposed to change the New

Young

my

Hampshire

flag.

Thank you very much.

SENATOR GATSAS: I am speaking in favor of this ought to pass motion. I am not going to reiterate what my two colleagues have already
stated. I don't think that anybody could ask anybody to work any harder
on this project than Mr. McDonough has worked on it. So, I think that
we ought to take a serious look at the change.

on the substitute motion of ought to pass.
call was requested by Senator D'Allesandro.
Seconded by Senator O'Neil.
Question

is

A roll

The following Senators voted Yes: Gatsas, O'Neil, D'Allesandro.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Barnes, Prescott, Wheeler,
Klemm, Hollingworth, Cohen.
Yeas: 3 - Nays: 21
Motion

failed.
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Senator Francoeur moved inexpedient to legislate.

Adopted.

Committee report

of inexpedient to legislate is adopted.

SB

157, relative to state government information dissemination and
access. Internal Affairs Committee. Vote 5-0. Ought to Pass, Senator
O'Neil for the committee.

SENATOR O'NEIL: Senate Bill 157 seeks to expand the electronic dissemination of state government documents to the general public. Currently RSA 202-B allows the state library to collect publications of state
agencies for distribution to the depository libraries in the state. However, increasingly state agencies are creating documents in formats other
than printed words on paper - in other words, electronically. This bill
seeks to provide public access to information regardless of format. Senate Bill 157 gives the State Library the same access to, and ability to
disseminate state documents that are in electronic form, as it currently
has with printed state documents. The state library has managed the
Webster web site since its inception in 1995. This bill will expand the
information available on Webster to the 3 million visitors it gets every
year. Increasing citizen access to public documents allows for faster and
easier dissemination of public information without the expense of printing. I ask
fellow Senators to pass this legislation to better serve the
information needs of the citizens of New Hampshire. Thank you.

my

Adopted.

Ordered to

third reading.

HCR 2,

urging the federal government to establish a new zip code for
the town of Kensington. Internal Affairs Committee. Vote 5-0. Ought to
pass, Senator Roberge for the committee.

SENATOR ROBERGE: House Concurrent Resolution 2 urges the federal
government to expedite the establishment of a separate zip code for the
town of Kensington. Currently Brentwood, Exeter and Kensington share
one zip code. Since 1987 Kensington has been trying to get its own zip
code. This is not just an issue of public pride; it's an issue of safety. Three
towns, with common street names, sharing one zip code creates havoc
for mail delivery, package delivery, and most importantly, for the 911
system, which is also based on zip codes. The committee heard testimony
that Kensington residents have suffered for years with misdirected and
undelivered mail. Normally this is just an inconvenience. But these days,
life saving medicines are commonly delivered directly to ones home. Undelivered mail and delayed delivery, can now have grave consequences.
Our actions today will not solve Kensington's problems. Establishing new
zip codes is a federal matter, but that shouldn't stop us from doing our
part for the residents of Kensington and encouraging Congress to finally take action so that Kensington has its own zip code. Thank you.
SENATOR WHEELER: I rise in support of HCR 2, and to remind this body
that last year we passed a similar resolution for the town of Madbury,
which still doesn't have its own zip code. I think that this is a real issue in a small state with small towns, who are forced to share zip codes
with other communities, to the confusion and to creating public safety
problems that Senator Roberge raised. I just want to make sure that
we understand that this is a statewide problem, and that many communities are suffering from it, and I don't want us to forget Madbury.

Thank

you.
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also rise in favor of this resolution. In the commitis no rhyme or reason to the assigndistrict, there are three smaller towns that
ing of zip codes. In fact, in
have two zip codes each, and the only city, and one of the largest towns,
have to share a zip code.
tee, it

I

was determined that there

my

TAPE CHANGE

SENATOR HOLLINGWORTH: As the Senator that represents Kensington,
would urge you to vote ought to pass on this legislation. While I know that
this piece is a federal matter, I can tell you that I have firsthand experience with trying to correspond with
constituents, in regard to the problem that we have in getting the mail delivered.
I

my

Adopted.

Ordered to

third reading.

HB

142, establishing a committee to study encryption of confidential
information. Internal Affairs Committee. Vote 5-0. Ought to pass with
amendment, Senator Flanders for the committee.

2001-0480S
01/09

Amendment
Amend paragraph

HB

to
the

1(b) of section 3 of

142
by replacing

bill

it

with the

following:

Three members of the senate, appointed by the senate.

(b)

SENATOR FLANDERS: House Bill 142 estabhshes a committee to study
encryption of confidential information by state agencies. This is a study
committee to basically study what we can do in our state library, and with
Webster, as far as having personal information. But what are we going to
do about social security numbers £md that type of thing? This establishes
a committee to study the methods of ensuring privacy for the confidential,
personzd information that state agencies have acquired, including encryption of such information. The bill first came from the Department of HeaJth
£ind Human Services. We have also heard fi'om other persons, including
medical research, the Department of Education, for privacy concerns, for
special education, and other agencies I am sure, will be coming into the
study committee, as it is studied during the summer. The committee made
one sm£dl change to the House language, which, by unanimous vote, we
amended the bill to change how the Senate members will be appointed to
the study committee. The House language required that the three Senate
members be from Public Institutions, Health and Human Services and the
Insurance Committees. Our amendment removes the requirement for those
members, £ind they can be appointed by the Senate President. The Internal Affairs Committee unanimously supports this biU, as amended. I encourage full support of this amendment.
Amendment adopted.
Senator Flanders offered a floor amendment.

2001-0583S
01/09

Floor

Amend paragraph

Amendment

1(b) of section 3 of

HB

142
to
the bill by replacing

it

with the

following:
(b)

Three members of the senate, appointed by the senate president.
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amendment

to

161

amend

para-

graph Kb) of section 3 of the bill by replacing it with the following:
"(b) Three members of the senate, appointed by the senate president."

Thank you.
Floor amendment adopted.
Ordered to

third reading.

HB

163, establishing a committee to study opening the state house to
the public on weekends. Internal Affairs Committee. Vote 3-0. Ought to
pass. Senator Flanders for the committee.

SENATOR FLANDERS: We had a very interesting hearing, as people came
testified that the state house has been opened in the past. It appears
that the problem that we had in the past, was that we voted to open up the
state house, but we didn't raise any appropriations to pay the people to
work weekends. Evidently, this did not last very long, and the interest of
working weekends and not being paid, diminished. What we also heard was
that New Hampshire as a tourist state, and it seems strange that our state
house is not open for tours on the weekend. We also heard some interesting information, that there are clubs in the country whose purpose it is to
visit every state house. If you are on a tour and you arrive in New Hampshire on a Saturday, you are not able to come into the state house. We £dso
heard information from the Concord Chamber of Commerce, who I understand have activities on the lawn in the summer, and they are interested
in having the state house open. This is a study committee to study with
other people, other organizations, to see what might be done, to keep our
state house open on weekends. We supported this unanimously. We ask that
the Senate support this study committee. Thank you.

and

SENATOR

LARSEN: I can't resist rising to thank Representative Lynde
for bringing this to the attention of the House and Senate. Clearly, our
State Capitol is a beautiful building, and people do come from all over
the country to visit it. It has been a longstanding problem, that when
they come, the doors are locked on the weekend. It would be of great
assistance to the city. The chamber operates a public information office,
run by volunteers, on the corner, but when the people want to see what
our state house looks like on weekends, they cannot do that. There has
to be a solution to this. I think that this study committee, hopefully, will
find that solution, and will fund it. Thank you.

SENATOR D'ALLESANDRO: I applaud the piece of legislation that
talks about opening the state house, but I think the great tragedy of
our society is the security aspect of public buildings today, where years
ago, people came and went without serious problems, and the atmosphere was one of real congeniality. But today, we are just compelled
to have security, that security has to be in place because of threats that
have come to public buildings. That puts a terrible burden on the public
but also on the state, because you have to man this state house. You
have to protect this state house, and provide security. I guess that is
a real indication on what is happening in the world today. It is just too
bad that we have to take all of these things into consideration when
we have such a beautiful building that is the public's house. It is the
public's building, the public wants to come, and we have to be so careful about entrance and exits. Thank you, Mr. President.
Adopted.

SENATE JOURNAL

162

Ordered to

29

MARCH

2001

third reading.

HB

168, relative to transfers of ownership of cemetery plots or burial
spaces. Internal Affairs Committee. Vote 3-0. Ought to pass, Senator
Roberge for the committee.

SENATOR ROBERGE: This house bill addresses the issue of local control
of municipal cemetery plots. Currently RSA 289:2 requires that "every
which shall
municipality shall provide one or more suitable cemeteries
be subject to such regulations as the municipality may establish". Last
year the legislature passed House Bill 1413 which established criteria for
determining ownership of cemetery plots or burial spaces for purposes of
probate of estates. House Bill 1413 unintentionally created a conflict with
RSA 289:2. House Bill 1413 was a good bill which established a process
to deal with ownership of cemetery plots in probate cases. Unfortunately,
it also superceded the ability of municipalities to regulate cemeteries in
the area of who a cemetery plot may be transferred to. This is an important issue in many small towns throughout the state. House Bill 168 restores the local control provisions of RSA 298:2. The process for trans1413 will remain in place but
ferring cemetery plots established in
it will now be "subject to the regulations established under RSA 289:2."
The internal affairs committee agrees with the House sponsors that local municipalities should be able to regulate ownership of cemetery plots,
just as they have been doing for many years, and we urge your support
for this bill. Thank you.
. .

.

HB

Adopted.

Ordered to

third reading.

HJR 1, urging Congress to expand eUgibility for membership in the American Legion. Internal Affairs Committee. Vote
O'Neil for the committee.

3-0.

Ought

to pass. Senator

SENATOR

O'NEIL: This resolution urges Congress to expand eligibilin the American Legion to include all qualified veterans, regardless of the dates of service. The American Legion is a volity for

membership

unteer service organization, but unlike other veteran groups, like the
the American Legion is chartered by the United States Congress.
Membership is limited by its charter to active duty military personnel
and honorably discharged veterans, only if they served during a period
of declared hostilities. If they did, even for just one day, they may join
the American Legion, regardless of whether they were in combat or not.
Veterans who faithfully served our country, but only during a period
without undeclared hostilities, may not join. House Joint Resolution 1
urges Congress to change the American Legion charter to remove the
restrictions on dates of service. This policy penalizes veterans, including those who served overseas, simply because it was not during a period of declared hostilities. Many legislators, including our committee
chairman. Senator Bob Flanders, are veterans who served overseas but
are not eligible to join the American Legion. We encourage the Senate
to join the House in support of the American Legion, and pass HJR 1.
We agree that all veterans who wish to join this fine organization, and
help them in their volunteer community work, should be allowed to.
Thank you, Mr. President.

VFW,

SENATOR BARNES:
and

testify

on this

Senator O'Neil, did the American Legion come in

bill?

SENATOR O'NEIL: If I recall, there was a gentlemen who identified
himself from the Bedford American Legion, and mentioned that he was
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on some... I don't if he specifically said that he was representing the state
American Legion, but he did testify, as a committee member of the state
American Legion.

SENATOR BARNES: I guess the answer is that nobody from the state
American Legion, from the state of New Hampshire American Legion,
came in to testify for this bill?
SENATOR O'NEIL: Not before the Senate committee. Senator.
SENATOR BARNES: Thank you very much.

SENATOR FERNALD: Senator O'Neil, am I correct in understanding,
because you talked about declared hostilities, am I correct then... that
people are eligible to be in the American Legion, only if they served in
WWI or WWII, and that the people who served in Korea or Vietnam or
Desert Storm, or what have you, are not eligible?

SENATOR

O'NEIL: There are

specific dates,

which

I

can read here

we can have photocopied for the members.
ber 11, 1918. December 7, 1941 to December

April 6, 1917 to Novem31, 1946. June 25, 1950
to January 31, 1955. February 28, 1961 to May 7, 1975. Would you
or

me to go on or?
SENATOR FERNALD: No, I am sort of getting the idea.
SENATOR O'NEIL: They are very specific dates. Senator Flanders,

like

recall,

missed

it

by a very short time - two weeks.

I

if I

hope that answers

your question. Senator.

SENATOR FERNALD: Thank you.
SENATOR EATON: Senator O'Neil, for clarification, it has always been
my understanding that if you were a veteran, you have to stay in 90 days
any veterans benefits, but once you are a veteran, no matter
you served during war time or not, you are eligible to be a member of
the American Legion. The Veterans of Foreign Wars, I always thought,
and that is where I am looking for clarification... you can only be a member of the VFW if you served during those dates, I thought?
to receive
if

SENATOR O'NEIL:

Mr. President, maybe Senator Disnard may be more
appropriate to answer that question. I would defer to Senator Disnard.

SENATOR DISNARD: The Senator that preceded me, was stationed in
Germany, but he could not join the American Legion because he was not
within those dates that the Senator spoke of. As a life member, I support the situation.

SENATOR GORDON:

I just want to add my strong support of the
The American Legion Post in Bristol has been very active in
petitioning the American Legion on the national level, to expand the

HJR

1.

dates of coverage. And in fact, to allow all veterans to join the American Legion. As it stands right now, it is simply date-based. It isn't
based upon your personal experiences. There are many people who
served during the Cold War, which subjected themselves to substantial
danger in defending the country, who can't be included in the American
Legion today. There are other people who served during those dates,
in situations that would subject themselves to danger. So the way that
it is currently structured, it doesn't make a great deal of sense, and it
would make far more sense to expand the American Legion, particularly with its dwindling numbers, to allow more people to join and become involved.
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SENATOR FLANDERS: I rise briefly. We misunderstand, Desert Storm
was not declared anything by our federal government, therefore, anyone that served in Desert Storm cannot serve in the American Legion.
All of our troops that are over in Bosnia and so forth now, those have
not been declared, and therefore, when they come home, they cannot join
the American Legion. I can assure you that I spent three years in the
Army, two years in Germany, and I fought a lot of battles, but none of
them were declared. I missed being a member of the American Legion
by just about two weeks, because they put a date of the 14*^^ of February and I got oiit about the first of February. I urge passage of this bill.

Thank

you.

Adopted.

Ordered to third reading.
SB 64-FN-A, establishing a fund

to pay mediators in the probate courts.
Judiciary Committee. Vote 4-1. Inexpedient to legislate. Senator Pignatelli
for the committee.

Senator Pignatelli moved to have SB 64-FN-A, establishing a fund
pay mediators in the probate courts, laid on the table.

to

Adopted.

LAID ON THE TABLE
SB 64-FN-A, establishing a fund to pay mediators in the probate courts.
SB 74, relative to providing services under the Child Protection Act.
Judiciary Committee. Vote 4-0. Ought to pass with amendment. Senator Gordon for the committee.

2001-0413S
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 74
the enacting clause with the

fol-

lowing:
1

New Paragraph; Duties of the Bureau of Children; Voluntary Service
Amend RSA 169-C:34 by inserting after paragraph IV the following

Plan.

new paragraph:
V. Notwithstanding any other provision of law to the contrary, the
department may, pursuant to a voluntary service plan that is developed
and provided for a minor and the minor's family by the department, offer
voluntary services to families without making a determination of the
person or persons apparently responsible for the abuse or neglect. The
department shall adopt rules, pursuant to RSA 541-A, relative to the
provision of voluntary services under this paragraph.
2 Effective Date. This act shall take effect January 1, 2002.

2001-0413S

AMENDED ANALYSIS
This bill permits the department of health and himian services, within
the context of an abuse and neglect proceeding, to provide services to children and families pursuant to a voluntary service plan without making a
determination of the person or persons responsible for the abuse or neglect.

SENATOR GORDON: Senate Bill 74 has to do with abuse and neglect
proceedings. Under current law, in order for the state to provide services
to children, a determination has to be made in regard to an abuser or a
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neglector. That is, in order to provide service, a person must be identified as having abused or neglected a child. While that serves a purpose
in most cases, it does not serve a purpose in all cases.
heard testimony, during our study committee last year, where in fact, a mother
might come forward, indicate to the department that they have problems

We

with their children, and that they need assistance. That the only way
that the department can provide them with assistance, under current
law, is to have them acknowledge that they have either abused or neglected their children. What this bill would do, is to give some flexibility to the department so that under certain circumstances, when it found
it appropriate, it could provide services to children, without having to
specifically identify their parent or an individual as an abuser or neglector. The amendment that is on here, actually comes from the Department of Health and Human Services. It is their specific language,
which they felt would be appropriate to give them that flexibility.

SENATOR MCCARLEY: I will speak very, very briefly I was on the study
committee that Senator Gordon mentioned, and I am very strongly supportive of this legislation. I am also signed up as a sponsor. For whatever
reasons, it didn't get through the mill, if you will. So I just wanted to go
on record, on the floor today, to say that I think that it is very good legislation, and I think that it came as a result of a really in-depth study committee that Senator Gordon chaired, 2uid that I do support it.
Amendment adopted.
Ordered to

third reading.

SB 100, establishing a commission to study the feasibility of creating a
mental health court division. Judiciary Committee. Vote 5-0. Ought to
pass with amendment. Senator Roberge for the committee.
2001-0406S
09/01

Amendment
Amend

the

AN ACT
Amend

title

of the

bill

to

by replacing

SB
it

100

with the following:

establishing a committee to study the
mental health court division.

the

bill

by replacing

all after

feasibility of creating a

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the feasibility of establishing a mental health court division within the
district courts to hear misdemeanor cases involving persons with mental illnesses. The purpose of the mental health court division is to quickly
resolve such cases and divert mentally ill persons into appropriate treatment programs instead of the criminal justice system
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the senate president.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. The committee may solicit input from:
(a) The Alliance for the Mentally 111 of New Hampshire.
(b) The commissioner of the department of health and human services, or designee.
(c) The administrative judge of the district courts, or designee.
(d) Law enforcement agencies.
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Providers of mental health services.

Consumers who have received or currently receive services
through the New Hampshire mental health system.
n. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study the feasibility of establishing a
(f)

mental health court division within the district courts to hear misdemeanor cases involving mentally ill persons and to divert such person,
when necessary, from the criminal justice system to appropriate treatment programs. The committee shall study the mental health court
currently operating in Broward County, Florida and its applicability to
New Hampshire. The committee shall also study drug courts which
operate in many parts of the country and which are similar to the mental health court in Broward County, Florida. The committee shall assess
the need for a mental health court division, considering the mental health
services system and criminal justice system currently operating in New
Hampshire.
4 Chairperson; Quorum. The members of the committee shall elect a
chairperson from among the members. The first meeting of the committee
shall be ccdled by the first-named senate member. The first meeting of the
committee shall be held within 45 days of the effective date of this section.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.

2001-0406S

AMENDED ANALYSIS
establishes a committee to study the feasibility of creating a
mental health court division in the district courts. The mental health
court division would hear misdemeanor cases involving individuals with

This

mental

bill

illness.

SENATOR ROBERGE:

Senate

Bill

100 proposes studying the feasibility

of creating a mental health court division in the district courts to hear
misdemeanor cases involving individuals with mental illness. Testimony
received during the hearing stated that nationally, 75 percent of the ten
million adults in the U.S. prisons have both serious mental disorders and
a substgmce abuse problem. Of the 2,300 prisoners in Concord, 25 percent
fall into this dual diagnosis category. The study proposed in SB 100 would
look into the Florida plan for treatment that is in place and already saving taxpayer's much money. The committee amendment changes the commission into a legislative study committee in order for control to remain
within the legislature and to enable all those interested in this topic to
be able to follow the course of the study without limiting it to the named
groups. The Judiciary Committee recommends that SB 100 be ought to
pass as amended. Thank you.

SENATOR WHEELER: I wanted to thank the committee for imderstanding the critical needs expressed in this bill, that we do need to address
the issues of what happens when people who wind up in our criminal
justice system, when they are really suffering from mental illness and
need some treatment, which they don't always get through the criminal
justice system. I wanted to express a little regret for the fact that the
aimendment chamges it from a commission to a committee. I certainly will
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support the committee amendment because I think that it is very worthwhile to do this, but I believe that we, perhaps, accomplish more when
we involve the public directly in the process, rather than keeping it a
closed study committee. I know that we can have input from the public,
but it is not quite the same as having them equal members of a commission. I do thank the committee for being willing to accept this. Thank you.

Amendment adopted.
Ordered to

,

third reading.

SB

136, establishing a commission to study the use of multi-disciplinary team investigations of child abuse and neglect allegations. Judiciary
Committee. Vote 5-0. Ought to pass with amendment, Senator Gordon
for the committee.

2001-0417S
05/10

Amendment
Amend

the

AN ACT
Amend

title

of the bill

to
by replacing

SB
it

136
with the following:

establishing a committee to study the use of multi-disciplinary team investigations of child abuse and neglect allegations.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the use of multi-disciplinary teams to investigate child abuse and neglect

allegations.

2

Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president

of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shaU study the feasibility of establishing multidisciplinary teams in each county to investigate allegations of child abuse

The committee shall:
Study the statutory structure and funding mechanism of the multidisciplinairy team approach currently implemented in Oregon and assess
its applicability to New Hampshire.
II. Review information from the National Center for Prosecution of
Child Abuse or other information clearinghouses relative to multi-disand

neglect.

I.

ciplinary

team investigations of child abuse.

Study the abuse and neglect investigation process in New Hampshire and consider how it could be restructured to emphasize a multiIII.

disciplinary approach.
IV. Solicit information regarding the current abuse and neglect investigation process as well as the feasibility of creating a multi-disciplinary model from the following individuals and organizations:
(a) A police chief and other law enforcement officers involved in
abuse and neglect investigations.
(b) A county attorney with experience prosecuting abuse and neglect cases.
(c) A school principal.
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A commimity mental health professional with expertise in treatwho have been victims of abuse.
The director of the bureau for children, department

ing children
(e)

of health

and human
(f)

services, or designee.
Members of the Kids Cabinet.

4 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Three members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.

2001-0417S

AMENDED ANALYSIS
This bill establishes a committee to study the use of multi-disciplinary team investigations of child abuse and neglect allegations.

SENATOR GORDON: Senate Bill 136 proposes to study the use of multidisciplinary team investigations of child abuse and neglect allegations.
The city of Portsmouth established a multi-disciplinary team 14 years ago.
This approach is also being used in the state of Oregon. Testimony received during the hearing stated that there are specific early warning
signs that team investigators are trained to look for. If intervention occurs between the ages of 10 and 13, there is a higher likelihood of success
- yet this is the time where the least amount of attention is given. Currently, the system tends to wait until the abuse is serious enough to send
the youth to YDC. The committee amendment establishes a legislative
study committee rather than a commission. The study committee would
retain control of the process within the legislature and still allow all interested parties to participate. The Judiciary Committee recommends that
SB 136 be ought to pass as amended. Thank, Mr. President.

SENATOR COHEN:
of sponsors on the

would

like to

I

noticed that a change needs to be made on the list
am actually a Senator not a Representative. I

bill. I

echo what Senator Wheeler had to say about commission

verses study committees of legislators. I certainly will support this bill as
amended. I do think that it would be a lot better to have it as a commission, to have... especially on an issue as important as this. This has the
potential to really help a lot of kids who are victims of abuse, in a very
major way. It seems to me, by involving the public, by involving experts
who really know their stuff, quite frankly, better than we legislators.
Representatives as well as Senators. I think that having a commission is
a far better way to go, and serves the public better. I will support it as
amended, but I think that it would be better having a commission rather
than a study committee. Thank you.

Amendment adopted.
Ordered to

CACR

third reading.

term of office for governor. Providing that beginning with the 2004 general election, there shall be a 4-year term of
office for governor. Public Affairs Committee. Vote 3-2. Inexpedient to
legislate, Senator Barnes for the committee.
12, relating to the
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SENATOR BARNES:

Mr. President, CACR 12 is a child of the old maxim:
at first you don't succeed, try, try again, and again, and again. This
proposal has more lives than a herd of cats. And each time it comes up,
it gets defeated, as it should. New Hampshire is one place left in the world
where government can't get too far away from the people. Every two years
we must go before the voters and justify being given the public trust. This
is especially important for the office of Governor. There are too many
places in this country where government bends to the convenience of those
in power. Government is supposed to be for the people! Critics will say that
the Governor has to spend too much time campaigning and raising money,
and that a four-year term will somehow change that. I look at it differently. The people of this state know that every two years they will have
their say. They know that the people in office must always be mindful of
the will of the voters. This is what a democracy is all about. Voters should
be in our minds all the time, not just every four years. We should reject
this bill and make sure New Hampshire remains a place where government is accountable to the people. The Public Affairs Committee voted to
recommend that this bill is inexpedient to legislate, and I urge the full
Senate to do the same. Thank you, Mr. President.
if

SENATOR HOLLINGWORTH:

Senator Barnes, what does

CACR stand

for?

SENATOR BARNES:

That

is

a Constitutional

Amendment Concurrent

Resolution.

SENATOR HOLLINGWORTH: And does that not mean that goes before
the public?

SENATOR BARNES: Yes, if it passes, it would.
SENATOR HOLLINGWORTH: And wouldn't that
would take a very large majority of the public

be... if

that passes,

it

to support it?

SENATOR BARNES: Yes, it would.
SENATOR HOLLINGWORTH: So, I am not quite sure I follow when you
say that "the people should have their say." I think that supporting this
legislation gives the people their say. Is that not true or is that true?

SENATOR BARNES: That is true in any CACR, even the school funding that a lot of people don't seem to want to vote out there and put in
front of the people. So we could say that about all sorts of these resolutions. Senator, you are absolutely right.
SENATOR HOLLINGWORTH: Thank you. Senator Barnes.
SENATOR WHEELER: I rise in opposition to the motion of inexpedient
Senator Barnes can be excused for his lack of knowledge of what happened last year in history, because he wasn't in the Senate last term, but we actually passed the constitutional amendment for
a 4-year term for Governor and the 4-year term for Senate was in it, and
it passed this body by the necessary 2/3. It was subsequently defeated in
the House. There is a history of this idea being embraced by a bipartisan
group of the Senate. I have been astonished for the 36 years that I have
lived in New Hampshire, that we continue to have a two-year term for
Governor. New Hampshire and Vermont are the only states that have this.
For anyone who is seriously interested in campaign finance reform, the
way to start is here. If we are honest with ourselves, we know that with
a two-year term, you spend all of your time thinking about the next election. It is very hard to step back and think about long term policy. Yes,
to legislate. Certainly
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we

all care what is on the voters minds, that is representative government. I think that every one of us here is doing the very best that we can
to represent the people of our districts, and of the whole state, to the best
of our abilities. TAPE CHANGE a four year term, so I won't address that
right now. But for the Governor, we know that we are spending too much
money. We are spending too much money on gubernatorial primaries. We
are spending too much money in the general election. It is not money
that is going to help people, it is not money that is going to do an5^hing
really good. It is building television stations Eind helping newspapers, but
it is really not helping people. I don't think that this is the way that we
should be spending money or time. I would urge you to reconsider. It
shouldn't be a partisan issue. I assume that both parties care about
campaign finance reform and good government. This is a bill for both of

those.

Thank

you.

SENATOR BARNES:

Senator Wheeler, would you believe that probably

when this piece of legislation came before the Public
Affairs Committee, the same chairman, one of the same members on that
committee, then at the time. Governor Merrill, sent someone down to
testify in front of the committee? Would you believe that this time, in
front of our committee, we had no conversation from our Governor's office. Some of us assumed that our Governor didn't take a stand on it.
Governor Merrill took a stand on it and he didn't want to see it happen.
He didn't say that, but the person that came in to testify for him did.
five or six years ago,

We didn't have a letter from the Governor's office,

and absolutely no communication and no testimony. Would you believe?

SENATOR WHEELER: I would beheve that. I would add to that, that
in the past, in conversations with Governor Shaheen, she has also supported a two-year term. However, history shows us that no governor who
has had a term in New Hampshire, who has wanted to run for a second
term, has been defeated. So, in effect, any governor who wishes to serve
for four years has been able to server for four years, but a whole lot of
money has been thrown away in the meantime. So, I don't consider this
to be good government, to proceed the way that we are. I don't think that
who testifies or who doesn't testify in favor of a bill is the only criterion
for

passing

it.

SENATOR BARNES: Thank you, Senator.
SENATOR FERNALD: Senator Barnes, in

your committee report you
said that you support two-year terms because it keeps the governor close
to the people. If that is your objective, would you support an amendment
to change it to a one-year term, so that we elect the governor every year
and just keep her that much closer?

SENATOR BARNES:

No, I am sort of a traditionalist, Senator. I would
keep it like it has been for many, many years in the state of New
Hampshire, two years. I would not support a one-year term. I am surprised that you suggested that you would support that.

like to

SENATOR FERNALD: I didn't. So, what I really understand is that your
primary reason for opposing this CACR is tradition. Having nothing to
do with whether two years is the right time period?
SENATOR BARNES: No, you are wrong, Senator. Let me explain another
reason why I think that it is wrong. I think that every single member of
this Senate, and I am not talking about the Governor, but the Governor
also applies because the Senate thing is going to come up later, so I won't
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to make my speech again after I am through with this. I think that
every Senator here is working very hard, every day, to deal with constituents and their problems. I fear... now this is only a fear that I have, that
if there are four-year terms, that perhaps some of us, including maybe
myself, would not be out to these meetings five nights a week, going to
our communities, like most of us have been on a nightly basis, to be with
our constituents to address their concerns. With some people, with a fouryear term, they might sit back for a couple of years and then say, well let's
kick it into gear and everything will be fine. This way here, with a two
year term, I think that we can all stay tuned in. We are sort of required
to stay tuned in. I don't think that everyone here, in this room, are out
asking lobbyists for money for the next campaign today. I don't think I see
people out doing that.

have

CACR

SENATOR LARSEN:

I rise to support
12. I think that we heard
of the arguments, but I believe that this is the quickest, most efficient way to bring about campaign finance reform, and to reduce the
cost of campaign expenditures in this state, probably by fifty percent.
All of a sudden, if you are running every three years, or preparing for
that fourth year, you can save what has been... gubernatorial expenditures exceeding in the last election, as we all know, one candidate who
spent $4 million for this race. That kind of expenditure is outlandish,
that we are at that point. It precludes the average person from putting
their name in for Governor. It makes no sense in historical terms. Since
1954, Hugh Gregg was the last person to serve a singe term. Every
Governor has been elected to serve at least two consecutive terms,
whether Democratic or Republican, that minimum of two terms has been

many

the standard. As we heard, New Hampshire and Vermont are the only
two states in the nation that require their Governors to go out and do
the incredible fundraising that has to occur. Seventeen years ago was
the last time that we put this amendment before the people. In that vote,
17 years ago, the vote fell shy nine points of the required two- thirds vote.
Since that time, every single Governor has had a minimum of four years
in office, and the people of New Hampshire recognize their ability to... we
ought to recognize the people of New Hampshire's ability to make a
judgement on this. It is time, in fact, that we put this before the voters.
I think that we will see that the voters will recognize how outlandish
our campaign expenditures for Governors' races have become and will
be allowed to speak, and will speak in support of the four-year term. I
urge you to consider putting this to the voters. It is time that we give

them

their voice.

Thank

you.

SENATOR D'ALLESANDRO:

I

rise in support of

CACR

12. I think that
for Governor.

from a historical perspective, we did have one-year terms
Those were eliminated. We then adopted two-year terms

for Governor.

We are in a new century, we are in a new era, we are really in a new world.
That new world has produced some marvelous technological changes. It
appears to me that when a person stakes their life, reputation, and their
desire to serve as Governor of any state, that person should be given an
ample opportunity to prove that that person can successfully administer a state the size of New Hampshire or the size of New York, or any
other size. That person needs a time period. Now we are talking about
a very finite time period. Four years goes by in an instant. The two-year
period is almost gone before you get there. As a result, I think the key
issue is how well can you serve the people of the state of New Hampshire when you are in a two-year term? You're in the door, and you're
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out the door. What are you doing? You are campaigning. Because it is
part of the motive operation of politics today. It would seem to me, that
recognizing the fact that change is taking place. This is a new state, this
is a different state than it was in the 1970's or the 1960's and the 1950's.
There are new challenges that must be met. That takes time and effort.
The cost of participating in this process has risen dramatically over the
years. I mean dramatically. Last year, we saw in aggregate, many millions of dollars spent on a campaign to the governorship of the state of
New Hampshire. We saw almost $300 million spent on the presidency
of the United States. That is something that we have to deal with, and
I realize that's a separate issue. But getting the best for the people is
really what we are talking about. In my opinion, given that four-year
structure, you can deliver that, and you are responsive to the people. You
are responsive in your day-to-day activity. It just makes sense to think
about this, and to allow the people of the state to have their say. We are
a new state. We are the fastest growing state in New England. We are
the only state in New England that has shown double digit growth in
population. We know that over 50 percent of this state were not born in
this state. Why not give our new residents an opportunity to vote on how
they want their government delivered? Isn't that in the best interest of
democracy? Isn't that why we serve? Thank you, Mr. President.

SENATOR COHEN: I will try not to repeat what has been said by so many
other people. I think that the time has come where this could pass. Getting a two-thirds majority, as we all know, has a very, very high threshold. I really believe that the momentum has been building for this. There
really is a difference between good government and campaign expenditures. They are two different things. There is this treadmill that we all
see, of constantly raising money, throwing lawn signs out in peoples faces,
television advertising, constantly. People want less of that. They want
good government. They want responsive government, of course. Let's let
the people decide on this. We can have good government. We don't need
to continue this incredibly wasteful campaign spending, that goes on constantly. This can help people of New Hampshire to get what they want,
which is re£d effective campaign finance reform. I strongly support this
CACR.

SENATOR BELOW: When

new Governor takes

office in January of
June of the next year, before they have
to file as a candidate for reelection and make that decision. That is a
pretty short amount of time. In fact, it is probably less than a year from
the time that they take office, to the time that they have made the decision, and began fundraising and organizing for that reelection campaign. Then, when that June of the second year rolls around, the last
five months of their term in office, not quite the last, but five months
of the term in office, they are a candidate for reelection - almost a quarter of the time of a Governor's term in office, if they are going to be a
candidate again. It just makes sense, I think, at this point in time, to move
this forward, to let the voters, the people, have their say in whether this

one year,

is

it is

just 17

a good policy.

a

months

Thank

till

you.

SENATOR GORDON: I am

actually torn over the bill because I see the
advantages of doing it, and particularly in regard to public policy. I
think that one of the biggest issues that we deal with, and we deal with
it here, in the Senate, all of the time, is that we deal with this two-year
window. We look at it in terms of the amount of time that we have for
our budget. We plan two years ahead, and we look at it in terms of our
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election. It seems to be rare that we look beyond that two years. So in
terms of the Governor's race, it seems to me that there are certain advantages to having a Governor serve a longer term, in that they would

be able to develop public policy over a longer period of time.

On the other

hand, I guess, in some ways my cynicism has overtaken me over the
past few years, particularly in regard to campaigns and campaign financing. That is, I know that first of all, in terms of terms, I think that everybody has correctly pointed out that no one has been denied a second
term. Well in the state of New Hampshire, if we were to adopt this, no
one will have served two full terms. No one has served as eight years
as Governor in this state. No one has served more than six years, at this
point in time. So, what we would do, if we did this, we would be creating a position where we would have, by serving two terms, you would
in fact be serving longer than anyone has ever served, as Governor of
the state of New Hampshire. The second thing that concerns me the
most, is the idea that we are going. .this is a campaign financing activity, because I don't think...! have become cynical, so I don't believe that
is the case. I think that what it will do is, instead of providing an incumbent with the opportunity to raise money for two years, in anticipation
of the next election, it would provide the incumbent, whether they are
Republican or Democrat, it doesn't make any difference to me, it is going to provide them with four years to build their war chest, and make
it even more difficult for an ordinary person who might want to decide
to run for Governor and to run for Governor. I have become cynical to
the point where I don't really think that if we put in four-year terms,
it is going to limit the amount that is spent. I think that instead of
spending a certain amount every two years, we are going to spend twice
that much each four years. So I am tr5ring to balance whether I think
that this is good for public policy on one hand, and the downsides that
I see in terms of the political downside on the other. I guess that where
I come out... and that is an individual decision, you all make your own
decision, I think that we are better off to keep the terms the way that
they are.
.

SENATOR HOLLINGWORTH: Senator Gordon, I guess that I will ask
the same question that I asked Senator Barnes, only I would like to ask
it a little differently, since you seem to be... since you kind of like the idea
of public policy. Wouldn't this be a good question for the public to be able
to weigh in on, whether they in fact... all the points that you made are
interesting. Certainly the eight years is an interesting thing, but I think
that that is a real good debate for the general public out there to be able
to make that decision, and for them to weigh all of the things that you
have said. Would you agree?
SENATOR GORDON: You know,

in some ways, I do agree. I guess that
what representative government is all about. Every time that we have
a CACR, we sort of have this same debate, depending on whether you
are for or against the idea. So I think that I found that voting for CACR's
is very difficult, because in some cases, you hear the argument all the
time that "we are just going to give the people the opportunity to vote.
So really we shouldn't use any discretion on our own, as to whether or
not we ought to give them the right to vote." And of course, if you are
against the idea, "you don't want to give people the opportunity to vote,
because you don't want to see it happen." I guess that I have come down
to the point of view where I think, as part of representative government,
having been put here, I think that it is my decision to make, or my discretion to make, as to whether or not I think that it is something that
is
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on.

Sometimes

I

think

In this particular case,

don't think that there is a need to.

SENATOR

FERNALD: I want to speak in support of this CACR. I want
to echo, to a certain extent, what Senator Below said. I think that this
is more a question of good government, rather than campaign finance
reform.
are all politicians, we know that we run on a platform. Then
we come here to do the peoples business. There are so many things that
we work on that are so complicated, and the effective date of what we
do is in the future, that by the time that we go back to the voters, it may
haven't actually been able to put in
not even have happened yet.
place the program that we have run on, and yet, we are now going back
of this
to the people to ask for their votes. The Governor is the
state. If you were running a company, you wouldn't hire someone for two
years, then toss them out, or at least put them through the test before
they have had a chance to say, "look, you hired me to do this, and now
I have taken these steps, but you need to wait and see how we carry
two-year term is
these out and see whether we are a success or not."

We

We

CEO

A

bad government, because of the complexities that we have. We need a
longer timeframe for people to be elected, to do what they say they are
going to do, and then go back to the voters for their approval or disapproval. I would like to close by inviting Senator Gordon to overcome his
cynicism, because he spoke on both sides of this issue, and arguments
on both sides. I appreciate the idea that we have to go back to the people
for their approval. But we go back too often and it harms the overall process of governing and trying to bring about positive chamge for this state.

SENATOR BARNES: Senator Femald, this is a would you beheve. .Would
you believe that during the committee hearing, not one member of the
public that are clamoring for this, what I am hearing around the room,
came to the committee and clamored to the committee, that they wanted
this to pass? Would you believe that?
.

SENATOR FERNALD: I would believe that. Would you believe that I have
heard from many constituents who have said that we should do this. The
two-year terms are ridiculous. I would also ask you, would you believe,
that those constituents are not going to drive an hour plus, from my district, to come to Concord, to tell you that this is a good idea. As Senator
Gordon said, we are a representative system, our constituents are counting on us all to use our good judgement as to what is best for the future
of the state. Going back every two years, which is really 1-1/2, when you
consider the primary date, is too short a time period.

SENATOR MCCARLEY: Senator Gordon, in the nature of a would you
beUeve. .you offered some interesting insight into the notion that this might
be giving someone two terms that equals eight years. Would you believe that
as recently as 1992, we had a President elected for four years and that is
all that that President got was a one term? Ten years before that we had
another president, who got four years, and "a" term because people said,
"hey, even if you had the incumbency, or whatever else, we don't think you
are doing a good job." So in the interest of Senator Femald, I would encourage you to think about those issues, relative to the dilemma that you are
finding yourself in. Would you believe that I would like you to do that? I
sort of lost the lift at the end of my voice for that being a question.
.

SENATOR GORDON:
to

do that. But

I

I

certainly would believe that you would like me
am not going to do that. You just added a dif-

probably

SENATE JOURNAL

29

MARCH

2001

175

ferent perspective to this. That is, I see the downsides of a longer election term. Whether you are a Republican or a Democrat, and you make
a pledge to your constituents when you get elected, then after you get
elected, find that the circumstances in the state change, such that having made that pledge, that might not be in the best interest of the state.
I would like you to only have two-years to change that, instead of having the people of the state be stuck that way for four years. So I think
that there is good reason to have two year terms. This passed out of the
Senate and I think that Senator Wheeler mentioned that. She was absolutely right. It passed out of the Senate last year - for four-yesir terms.
But the fact is, the Senate has changed. The reason that it has changed
is because we had an election. Some of the people who voted for this last
year, probably, aren't here this year, because people had an opportunity
to say what they thought about it, the way that they .voted. So, in that
particular circumstance, I think that is good. I think that people ought
to have a say. I don't have anybody that says that they don't like the
opportunity to vote for or against Ned Gordon every two years. I think
that they like that opportunity, to let me know what they think of me.

SENATOR EATON: I signed onto this bill with many of the reservations
that Senator Gordon has. With all due respect to Senator Wheeler, the
prime sponsor, and the other members signing onto that, I want to let
them know that I will be voting for inexpedient to legislate, as I still have
reservations on that.
on the motion of inexpedient to legislate.
A roll call was requested by Senator Johnson.
Seconded by Senator Below.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Heam, Pignatelli, Francoeur, Gatsas,
Question

is

Barnes, Prescott, Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,

Cohen.
Yeas: 14

-

Committee report of inexpedient to

Nays: 10
legislate is adopted.

CACR 13, relating to terms for state senators.

Providing that beginning
with the 2004 general election, there shall be 4-year terms of office for
state senators. Public Affairs Committee. Vote 3-2. Inexpedient to legislate. Senator Barnes for the committee.

SENATOR BARNES: For the sake of time, my comments are the same
as they were on the preceding one. I am sure that the arguments will
be the same as we have just heard. So I urge the Senate to support the
committee's motion of inexpedient to legislate.
SENATOR

WHEELER: I will try not to say the same things that I said
before. I rise in opposition to the inexpedient to legislate motion. We
have six-year terms for our U.S. Senators. Regardless of how I might feel
about some of their policies, I find them to be very accessible. I find that
they come to the state on a regular basis, and I have seen them at meetings in Dover, meetings in Durham, meetings that I go to. Frequently, I
will see a U.S. Senator there. Not in an election year, believe it or not.
So I think that the fact that if we had a four-year term, we wouldn't be
as close to the public or care as much about going to meetings, is not nee-
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I do know that with a two-year term, we have much less
know each other, to develop trusts, to be able to learn how
to work together in a bipartisan way for good policy that benefit all of
the people of the state. We are always in the campaign mode, we are

essarily true.
time to get to

always in the partisan mode. I love a party as well as the next person,
and I am very pleased to get invitations to everybodys' fundraisers, especially since it says complimentary on mine... but I know that it is not
complimentary for noncolleagues. I know that lobbyists are contributing to this. We all know that, and everybody is having them. I used to
I will just wait until the summer that I was actually signed
be a candidate before I would have to do campaigning and fundraising, and the rest of the time, I would try to be a good Senator. I
would go to the meetings, I would talk to the people, I would communicate with everybody, I would answer my mail, but I wouldn't have to be
asking for money. But, I see that you are barely in office, and you are
starting to have a fundraising party. It is silly to say that this isn't happening, because we all know that it is happening. I don't think that it
is a good way to be a good Senator. I really do think that we need to step
back, think about policy, and not think about partisan fundraising. A
four-year term would go a long way to helping that. Thank you.

think, well,

up

to

SENATOR BARNES: Senator Wheeler, would you believe that every
Senator here does not have a fundraiser? Your comment was that every Senator has one. I just wanted to correct that and let you know that
"every Senator" does not have a fundraiser.
SENATOR WHEELER: I am happy to hear that. Thank you for correcting me.

SENATOR LARSEN: Just to make

a point: just like with the Governor's
are now requiring only millionaires to run for the Governor's
office. We are at a point when, even to
for the Senate, can cost $40,000.
That is beyond the ability of most average working people in this state.
Already the job requires time that most working people can't give, but to
also require the kind of fundraising and funds that is required to run for
the Senate, then to make that required every two-years, puts all working people almost off the charts in terms of being able to participate. I
think that the other point that Senator Gordon made was a good one also
for the Senate. That was that if you want long-term thinking by those of
us in the Senate, we need to be able to be here long enough to be free to
make long-term decisions. Knowing that every two years there will be a
turnover, there is a reeducation process, there is the difficulty of getting
bills through in two years. We find that the states long-term policy loses
when we don't have a long enough term to be able to implement long-term
thinking. I think that even this bill is worth voting ought to pass. Let the
people decide.
race,

we

nm

SENATOR BELOW:

I would just observe that of the 50 states, 76 percent of them have Senate terms of four-year terms. Thirty-eight are
four-year terms and 12 are two-year terms. In contrast, among the
House Chambers, only three are four-year terms, over 90 percent are
two-year terms. So most other states have found that because the
House and Senate act as check and balance on each other, that there
is a balance. The House is a larger body, more representatives frequent to your elections, typically. The Senate is smaller. In our case,
the fourth smallest in the nation. Typically by three-quarters, a fouryear term. I think that this is a reasonable question to put before the
voters. Thank you.
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on the motion of inexpedient to legislate.
was requested by Senator Francoeur.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Heam, Pignatelli, Francoeur, Gatsas,
Question

A roll

is

call

Barnes, Prescott, Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,
Cohen.
Yeas: 14

Committee report of inexpedient

-

Nays: 10

to legislate is adopted.

SB 31, eliminating straight ticket voting.

Public Affairs Committee. Vote
Inexpedient to legislate. Senator Francoeur for the committee.

3-2.

Senator Francoeur moved to have

SB

31, eliminating straight ticket

voting, laid on the table.

on the tabling motion.
A roll call was requested by Senator Francoeur.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Adopted.

LAID ON THE TABLE
SB
SB

31, eliminating straight ticket voting.

50, relative to the abatement of taxes in unincorporated towns or
unorganized places. Public Affairs Committee. Vote 5-0. Ought to pass,
Senator O'Neil for the committee.

SENATOR O'NEIL:

Senate Bill 50 changes the provisions for abatement
and appeals in unincorporated towns or unorganized places. The Board
of Tax and Land Appeals and the New Hampshire Timberland Association are in support of this bill. This bill had no opposition in its public
hearing, and the committee voted 5-0 that it ought to pass. We hope that
the Senate will support it as well. Thank you.

Adopted.

Ordered to

third reading.

SB

60, relative to the authority of the board of tax and land appeals to
assess attorneys' fees. Public Affairs Committee. Vote 4-1. Inexpedient

to legislate.

Senator Roberge for the committee.

SENATOR ROBERGE:

I rise to recommend, on behalf of the PubHc AfCommittee, that SB 60 is inexpedient to legislate at this time. We
do not find it to be in the best interest of the state. Taxpayers who are
seeking abatement of local and state taxes already can appeal to Supe-

fairs
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which has the ability to assess these attorney fees. Therefore,
no need for additional legislation on this topic. Also, there was
supposed to be an amendment brought to us, eliminating the $65 fee,
and it didn't happen, I don't know why... so we would like to bring it back
to committee.
rior Court,

there

is

Senator Roberge moved to recommit.
Adopted.

SB 60 is recommitted
SB 69-FN-A-L, relative

to the Public Affairs

Committee.

to a New Hampshire legal assistance office in
Nashua and making an appropriation therefor. Public Affairs Committee. Vote 5-0. Ought to pass. Senator Francoeur for the committee.
SENATOR FRANCOEUR: This bOl makes an appropriation to New Hampshire Legal Assistance for establishment of a new office in the city of
Nashua, to provide civil legal services to low-income persons in Nashua

and the surrounding area. This bill will increase state general expenditures by $315,000 in FY 2002. It is my understanding, Mr. President,
that this bill will go to Finance. The Public Affairs Committee voted
unanimously, ought to pass. Thank you.

SENATOR PIGNATELLI:

I rise to thank the members of the Public Affor listening carefully in the hearing and voting unanimously, that this bill has strong merit. This bill, when it is passed, has
the potential of helping thousands in the Nashua and the greater Nashua
area who are poor or elderly, with sometimes diverse, difficult and complicated legal matters. It also has the potential to prevent some homelessness.
I look forward to the hearing before the Finance Committee, with many
supporters, to make
case there. Thank you.

fairs

Committee

my

Adopted.
Referred to the Finance Committee (Rule #24).

SB

95, relative to campaign contribution limits and independent expenditures. Public Affairs Committee. Vote 3-2. Inexpedient to legislate, Senator Roberge for the committee.

SENATOR ROBERGE: The Pubhc Affairs Committee found SB 95 to be
inexpedient to legislate, with a split vote based on lines of principle regarding campaign finance reform. It is the view of the majority of the
committee, that campaign contributions are a form of free speech, and
therefore should not be restricted by the government. We believe that as
long as campsagn contributions are fully disclosed, the balance between
the rights of free speech and of the public to know, are both fairly upheld.
Based on these views, the committee finds this bill to be inexpedient to
legislate. Thank you, Mr. President.

SUBSTITUTE MOTION
Senator Fernald moved to substitute ought to pass for inexpedient to
legislate.

SENATOR FERNALD:

I think that this is a fitting day for this bill to
for a vote before the Senate, because this is the day that the
U.S. Senate is going to vote on campaign finance reform. This bill deals

come up

RSA 664. It deals with statutory provisions that were sponsored by
Congressman Bass a number of years ago. I will point out that there is
another campaign finance bill that has not come out of committee yet,
SB 87, which has to do with the same statute, language in which I be-

with
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came into the statute books in New Hampshire, under the governorship of Congressman Bass' grandfather, Governor Bass. These statutory
provisions all stem from the same basic understanding about politics and
money. We all understand that it takes money to make the political system work... to run elections and run campaigns. But I think that we also
understand that too much money, and particularly, a lot of concentrated
money from a special interest or small group, is not good for the political process. We concentrate our money, we end up with a process that
is looking after the needs of the money, instead of the people as a whole.
It happens too often, and we know that it happens. The provision in 664
that Congressman Bass sponsored many years ago, when he was the
Senator from District 11, go to the issue of donation limits and spending limits by candidates. The committee report spoke to our rights of free
speech. Under our federal and state constitution, we have those rights.
Our courts have determined that the right of free speech means that we
cannot, as a legislature, limit the amount of money that a candidate
spends when they run for office. You can spend as much money as you
want to, because you are exercising your right of free speech; however,
the courts have also ruled that we can, under our constitution, limit the
amount of money that is given to candidates. That is not a restriction
on free speech, because now we are regulating what people give, rather
than what people are saying through their CEmipaign spending. The whole
idea of RSA 664, at least the portions again that Congressman Bass put
in many years ago, was to use our ability to limit donations, to encourage people to limit their spending. We have a two-tiered donation limit.
lieve

agree to spending limits, you have a $5,000 donation limit. If you
don't agree to spending limits, you have a $1,000 spending limit. The
intent was to encourage people to go for the spending limits because it
is easier to raise money, because you can take bigger checks. This has
worked, somewhat, in the past, but I would say that it has worked more
because people felt politically, that it was a good idea to agree to the
spending limits, than because they got any benefit. Because, outside the
office of Governor, if you are running for the Senate or the House, no one
is giving you $5,000. Those kind of donations are very rare. In fact, most
donations are $1,000 or less. So when you take the spending cap, you
are not getting some big benefit on the fundraising side, because no one
is giving you more than $1,000 anyhow. What we have seen in the last
couple election cycles, is that the campaign finance set-up created about
a dozen years ago, is going away. It is going away for two reasons. The
first is, if you are running for the Senate, if you do not take the spending cap, you are limited to $1,000 donations... well guess what? You can
raise a lot more than $40,000, which is the spending cap for primary and
general elections. You can raise a lot more than $40,000 even at $1,000
a pop. And we just had a number of campaigns that were over $100,000,
or very close to it. If you are running for the Senate and you think that
a spending cap is a good idea, but you have a candidate that can raise
$100,000, you are crazy to take the spending cap. More and more candidates are not taking it, because they know that it is political suicide.
The other problem that we have is, the so-called independent expenditures. The so-called issue advocacy. People are taking the spending cap,
then the party spends $20, $30, $40, $60,000 on their behalf, on so-called
issue advocacy ads which don't count towards the spending cap. So we
have a candidate that says that this is a $20,000 campaign, and yet, in
reality, it is a $60,000 campaign because the party spent $40,000. This
is true of both parties. This is a pox on both your houses. Everybody is
exploiting these loopholes. This is not an attack on one side or the other.
If you
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designed to put some integrity back into RSA 664. It does it
First, it says that any money that the party spends to either support its candidate or oppose the person on the other side, counts
toward the spending limit of that party's candidate. So we don't play
these games about "did you use the word 'vote', did you use the word
'elect'?" If you mention your candidates name or the other party's
candidate's name, it counts. The second thing that it does is, it changes
the donation limits for offices below the Governor. We have the same
limits no matter what office you are running for. This bill would make
the donation limit somewhat proportional to the office that you are seeking. So it would remain $5,000 and $1,000 donation limits if you Eire running for Governor, but it lowers them. For Senate, it would make it
$1,000 if you are taking the spending cap, and $500 if you don't. If you
are running for the House, $250 if you take the spending cap, $100 if
you don't. It will return some of that incentive for people to take the
spending cap if they are running for the House or the Senate, because
it changes the fundraising realities. A couple other points that are worth
mentioning: under our current law, if you take the spending cap, you can
receive an unlimited amount of money from a PAC. The PAC is not limited to $5,000. They can give you $10,000. I will point out, since I have
been through the reports when the Governor ran, she got over $100,000
from one PAC. I don't think that is right. I think that PAC's should be
subject to the same limits as everybody else who is giving money to candidates. Finally, the last thing that this does is, it says that donations from
the parties to the parties, are again, subject to that same $5,000 limit.
Everybody is on the same playing field. If we do not make the changes
that are in this bill, RSA 664 will be a dead letter. In the elections last
year, approximately one-third of the candidates for the Senate did not
take the spending cap. When you consider that we had a number of candidates that were either unopposed, to nearly so, it was about 50/50 taking the cap or not taking the cap. We will be lucky if 25 percent of the
people in contested races take the spending cap next year if we do not
make any changes here, because that is the way that the process is going. We understood, many years go, I talked about the bill having to do
with corporate contributions. That was back around the turn of the century, I believe around 1911 or 1912, that that bill went into place, to
eliminate corporate contributions, because we recognized that corporate
money was so huge, in that case, the railroads, that it was poisoning the
political system. We know today that we have money poisoning the system. We had over $2.5 million of soft money from Washington that came
into New Hampshire in the last election cycle. We need to have reform
so that we have candidates who are supported by the people, and are
taking their message to the people and not beholding the special interests. I urge your support of this motion of ought to pass.
This
in

bill is

two ways.

SENATOR LARSEN:

Senator Fernald, since you are the sponsor of SB
and I assume that you would like to see this be passed today because presumably this has been worked through by the committee, and
is ready for passage. I understand that there is going to be a motion
to table this, and are you concerned that that will, in fact, be a killing
motion, which will tuck away what is an important issue, lay it on the
table and we will... it will never again see the light of day, and campaign
finance reform will not be... those who support it and those who will oppose it, will not be on record as to their true vote by that action. Are
you concerned by a tabling motion?
95,
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SENATOR FERNALD: I am very much concerned about a tabling motion.
Senator Larsen. I thank you for asking the question. I am concerned if it
goes on the table that it would never come off, and that this is a vote to kill
this bill, a hidden way to kill this bill. I think that it is important for people
to state what they w£uit to state about this bill. If people have questions
about the bill, I would welcome a tabling motion after a vote of ought to
pass, and it would be on second reading at that point.
would be open to
amendment, we are opened to tabling motions. .and if people want to talk
about amaendments, I would be happy to talk about those amendments, but
I would consider a vote to table, a vote to kill this bill, because I have not
had anybody come to me who had expressed any changes that they wanted
to see made in this bill. I have asked personally, almost every member of
the Senate, and given them copies of the bill and
explanation for the
bill, as to what I think this does and why it is a good idea. As for the committee, the committee had a hearing, but I don't know if they had any dis-

We

.

my

They never asked me any questions outside of the hearing, and
there was no discussion about is this something that we can modify. It was
simply, they didn't like it because they think that campaign spending... at
least the members that I talked to on the committee, think that campaign
spending should be unlimited, and donations unlimited, and all that we
really need is disclosure. I don't think that is the way that a campaign
cussion.

should be run in

New

Hampshire.

SENATOR LARSEN: Thank you.
Recess.

Out of Recess.
Senator Barnes moved to have SB 95, relative to campaign contribution limits and independent expenditures, laid on the table.
Question is on the tabling motion.
A roll call was requested by Senator Larsen.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11
Adopted.

LAID ON THE TABLE
SB

95, relative to
ditures.

campaign contribution limits and independent expen-

SENATOR BARNES (RULE

#44): I have a comment that I would like
make. I made a promise to Senator Fernald that the next session,
whether it be next week or whenever, that this piece of legislation will
come off of the table. I want to go on record that this is not a killing
motion by any of the Republicans that voted that way. It gave some of
our Senators an opportunity to get with Senator Fernald and put some
things together and get their minds squared away. My promise is, the
first order of business of the next session will be for me to get up and
to

take this off of the table.
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SENATOR FERNALD (RULE #44): I want to thank Senator Barnes for
to me that it is not a kiUing motion to table this. I

making that promise

and look forward

accept

it

in that spirit,

wants

to

make amendments

to

working with anybody who

to this bill.

SB 112, relative to voter registration forms. Public Affairs Committee.
Vote 5-0. Ought to Pass, Senator O'Neil for the committee.

SENATOR O'NEIL: I would like to defer to Senator Pignatelli, please.
SENATOR PIGNATELLI: The main provision of this bill requires that a
new form, in quadruplet, be printed up so that when people register to
city of Nashua, and I unvote, they will fill out a form in quadruplet.
derstand the city of Manchester and perhaps other smaller towns, have
the same concerns that we do, that we have. I don't know how many thousands of triplicate forms are left, and we would like an amendment
drafted, and I will be happy to do that, to allow communities to use up
the triplicate forms that they have before they print up quadruplet forms.

My

understand the issue with it being my bill and
I understand the issues that have
been raised by Senator Pignatelli, and in the spirit of cooperation, if she
wants to draft up an amendment, I would certainly be more than willing to have a tabling motion made, and then bring it back next week.

SENATOR GORDON:

I

being very

I

much concerned about it.

Senator D'Allesandro moved to have

SB

112, relative to voter registra-

tion forms, laid on the table.

Adopted.

LAID ON THE TABLE

SB
SB

112, relative to voter registration forms.

141, relative to proof of qualifications for voter registration. Public
Affairs Committee. Vote 5-0. Ought to pass. Senator Francoeur for the

committee.

SENATOR FRANCOEUR:

Senate Bill 141 requires that applicants who
are registering to vote, present proof of qualifications to the supervisors
of the checklist or the town or city clerk. This bill is intended to alleviate
problems caused by same-day registration and voting. The state needs to
make sure that voters vote only once, and this legislation would help
ensure that this would take place. The New Hampshire City and Town
Clerks Association supports this bill, and so does the Public Affairs Committee, with a vote of 5-0. We recommend that the Senate do the same.

Adopted.

Question

is

on ordering to third reading.

Recess.

Out of Recess.

A roll

call was requested by Senator Francoeur.
Seconded by Senator Larsen.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,

Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Adopted.
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third reading.

SB

169-FN, relative to the procedure for appeal of a timber yield tax
assessment and relative to the notice of intent to cut. Public Affairs Committee. Vote 5-0. Ought to pass with aimendment, Senator Roberge for the
committee.
2001-0546S
10/04

Amendment

to

SB 169-FN

Amend RSA

79:8 as inserted by section 1 of the bill by replacing it with
the following:
79:8 Appeal and Abatement. An owner may, within 90 days of notice of
the tax, appeal to the assessing officials in writing for an abatement from
the original assessment, but no owner shall be entitled to an abatement
unless [he] the owner has complied with the provisions of RSA 79:10 and
11. If the assessing officials neglect or refuse to abate, an owner may, at
his or her election within 6 months of notice of such t£ix and not afterwards, petition the superior court of the county where the operation took
place, or the [ appeal board a s provided for in R S A 70 7 - a ] hoard of tax
and land appeals. [ Th e petition to the appeal board shall be filed with
the commissioner of revenue administration and shedl includ e the nam e
and address of the appeal board member selected by the aggri eved owner. ]
:

During the appeal the owner, the municipality, or the hoard of tax
and land appeals shall have the right to call upon the department of revenue administration or the division of forests and
lands, department of resources and economic development, to
provide expert testimony at no cost to the party.
SENATOR ROBERGE: This bill makes two changes to current law. The
first is a change to the way appeals of the timber jrield tax assessment
are handled. Currently, each new appeal triggers the creation of a separate board with the DRA to hear the appeal. While the number of appeals each year is small, the creation of a new board each time is an
administrative burden. The Department of Revenue Administration suggested that it would be more appropriate to direct appeals to the Board
of Tax and Land Appeals which is an existing, full-time tax appellate
entity. This has the added benefit of removing DRA personnel from being decisionmakers in timber tax appeals so there is no conflict if they
are involved in trying to resolve the case at the local level. The second
change addresses the assignment of numbers for notices of intent to cut.
According to the Division of Forests and Lands this administrative
change will help them to keep better track of logging operations and
is a great step forward in improving their ability to enforce the law.
The Public Affairs Committee unanimously recommends passing SB
169 ought to pass as amended. Thank you.

Amendment
Ordered to

adopted.

third reading.

HB

117, establishing a committee to study the adoption of the uniform
common interest ownership act. Public Affairs Committee. Vote 5-0. Ought
to pass, Senator Roberge for the committee.

SENATOR ROBERGE: House
began
ity of

the task,

Bill

117 continues a study committee that

demands of the summer and the complextime ran out and the work was not completed. The com-

last session.

Due

to the
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New Hampshire condominium
Committee recommends that HB 117 be

charged with continuing work on

is

regulations. The PubHc Affairs
ought to pass. Thank you.

Adopted.

Ordered to

third reading.

HB

143, establishing a committee to address the problem created by the
shortage of health care personnel and support staff in New Hampshire.
Public Institutions, Health and Human Services Committee. Vote 5-0.
Ought to pass with amendment, Senator McCarley for the committee.

2001-0482S
01/09

Amendment to HB 143
by replacing sections 3 and 4 with the following:
3 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the house of representatives, 2 of whom shall
be from the house health, human services and elderly affairs committee, appointed by the speaker of the house.
(b) Three members of the senate, one of whom shall be from the
senate public institutions, health and human services committee, appointed by the president of the senate.
n. The committee may solicit information from the following:
(a) The New Hampshire Nurses Association.

Amend

the

bill

The New Hampshire Hospital Association.
The New Hampshire Medical Society.
(d) State of New Hampshire State Employees Association.
(e) New Hampshire Association of Home Care Facilities.
(b)
(c)

Business and Industry Association of New Hampshire.
New Hampshire Health Care Association.
(h) Granite State Home Health Care Association.
(i) The commissioner of the department of health and human ser(f)

(g)

vices, or designee.
(j)

(k)
(1)

The New Hampshire board of nursing.
The New Hampshire Association of Counties.
Northern New England Association of Home and Services

for

the Aging.
(m) Any other person or entity the committee deems relevant to
its

quest.
III.

Members of the committee shall receive mileage at the
when attending to the duties of the committee.

legisla-

tive rate

4 Duties.
following:

The committee's study

shall include, but not be limited to the

I. How to encourage persons to enter health care personnel professions, especially the nursing profession.
II. How to expand the educational facilities in nursing.
III. Whether to give tax credits to hospitals, nursing homes, and other

appropriate

facilities.

Whether to award scholarships to health cau-e personnel candidates.
V. Future needs for health care personnel.
VI. Other methods of increasing the availability of health care personnel in New Hampshire.
VII. Whether to establish a statutory advisory committee on the shortage of health care personnel in New Hampshire and determine the nature and scope of such committee.
IV.
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SENATOR MCCARLEY: The shortage of healthcare personnel in New
Hampshire has reached a critical mass, as we have all heard in recent
months, and even in recent days, in testimony before Senate committees.
This legislation... and we need to acknowledge that, frankly, right now,
probably the most significant problem around this issue is funding. That,
hopefully, will be dealt with in this upcoming budget, in terms of looking
at what we cam do about reimbursement rates to try to start to solve this
shortage issue; however, in the interim, this will be a committee using no
money, but establishing a committee to facilitate future actions while also
trying to raise the awareness and perhaps more importantly, the preparedness for which the state will continue to deal with this issue. The
amendment simply adds... everyone will be very pleased to hear this, an
additional Senator to the study committee. I thought that I would just
announce that...£md also had to change the names of a couple of the original agencies that might take part in this. So I would urge your support
of the bill as ought to pass as amended.

SENATOR LARSEN: I rise to support this and to reiterate the importance of our looking not only at studying the issue, but in fact, addressing it in the upcoming budget. I just recently, two days ago, visited a
nursing home at their request and spoke with Barbara Comeau. There
were residents who lived there in a large circle, talking to Councilor
Spaulding and I. The local nursing home that I visited, 25 percent... no
30 percent of all the personnel that are in there, are temp-agency personnel. That is because they are able to get higher wages and they are
also able to negotiate their hours. There is a real problem with nursing
home care. What sticks in mind is the issue raised by one of the residents who said, "how come I never see the healthcare worker twice in
the same week?" The consistency of the people who are caring for people
in nursing homes is not there if we don't fund our healthcare personnel
adequately. It is important for all of those who are residents and their
families, and all of us who may be there someday.
SENATOR JOHNSON:

I

would agree with Senator Larsen, and

my

to say that a nursing home in
district
Philippines to look for nursing home help.

wanted

I

just

has gone as far as the

Amendment adopted.
Ordered to

third reading.

HB

144, establishing a committee to study the CHINS process. Public
Institutions, Health and Human Services Committee. Vote 4-0. Ought
to pass. Senator Wheeler for the committee.

speaking in favor of HB 144, even though it
another study committee. It is another important issue that we need to
address. CHINS stands for Children in Need of Service. TAPE CHANGE

SENATOR WHEELER: I am

is

Adopted.

Ordered to

third reading.

HB 233, amending the duties of the oversight committee for the severely
developmentally disabled. Public Institutions, Health and Human Services Committee. Vote 5-0. Ought to pass. Senator Boyce for the committee.

SENATOR BOYCE: This bill simply adds one category of people that would
be included in this statute. That is people with acquired brain disorders. As we saw in an earlier bill today, this is just a change to include
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this category of people who, up until 20 or 30 years ago, were not a significant number of people to deal with on an ongoing basis, the reason
for that being that 20 years ago, people with severe brain injuries, approximately 80 percent would die at the scene of whatever accident that
caused their injury. Today, it is the reverse of that. Approximately 80
percent of people are saved at the scene of the accident by our very efficient
and Trauma Center situations. We have the capability to
save peoples lives. Because of that, we now see that there is a growing
population of people who need services because of a brain disorder or an

EMT

acquired brain disorder, which is a traumatic brain injury or a head
you want to call it that. So that is why this is being introduced,

injury, if

and why we would

like to see it passed.

Adopted.

Ordered to

third reading.

HB

240, requiring the department of health and human services to develop a plan reducing the number of persons awaiting certain services for
developmental disabilities. Public Institutions, Health and Human Services Committee. Vote 5-0. Ought to pass with amendment. Senator
Wheeler for the committee.

2001-0470S
01/09

Amendment
Amend paragraph

to

HB

240
by replacing

1(a)(1) of section 1 of the bill

it

with the

following:

A

method to reduce the waitlist over a period of 5 years or less
(1)
to reduce the waiting period to 90 days.
Amend paragraph of section 1 of the bill by replacing it with the fol-

and

H

lowing:

n. The plan required under paragraph I shall be completed on or
November 1, 2001 with proposed commencement of reductions of
the waitlist to be July 1, 2002. The commissioner of the department of
health and human services shall submit a copy of the plan to the speaker
of the house of representatives, the president of the senate, the governor, and the oversight committee established under RSA 171-A:l-b.
before

SENATOR WHEELER: I rise in strong support of HB 240, as the whole
committee of Public Institutions, Health and Human Services is in strong
support of this. One of the tragedies of our state, and indeed it is truly
a disgrace, is that we have people who go through our education system,
they are prepared to lead lives as independently as possible. They want
to be a credit to our state, a credit to their families, having meaningful
occupations, and then they find that when they are 21 and no longer in
the school system, that they are waiting at home for services, which we
don't have the money to provide for them or for which we have not appropriated enough money to provide for these services. The bill that we
just voted for, HB 233, talked about the oversight committee, which the
legislature established some years ago to work on trying to make sure
that we did eliminate the waiting list for services for the developmentally disabled. We even passed legislation a few years ago to say that the
Department of Health and Human Services needed to present a budget
every two years that included a sufficient amount of money to eliminate
a waiting list for services. However, we continue to have a waiting list.
It is very discouraging to the families and the people who are still on that
waiting list. So this is another attempt to say, let's get a timeframe to
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eliminate this waiting list. This bill says that the Department of Health
and Human Services must make specific recommendations on how to
eliminate the waiting list for services within five years, sooner if possible, so that there will not be a waiting list of more than 90 days, in
the future, for services. It is a very important bill to a large number
of people in our communities. I would hope that you would support this.
Thank you.

Amendment

adopted.

Question

on ordering to third reading.

A roll

is

call

was requested by Senator Barnes.

Seconded by Senator Francoeur.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Adopted.

Ordered to

third reading.

HB 433, clarifying the duties of the oversight committee on health and
human

services. Public Institutions, Health and Human Services ComOught to pass with amendment, Senator O'Hearn for

mittee. Vote 5-0.

the committee.

2001-0481S
01/09

Amendment
Amend RSA

to

HB

433

as inserted by section 1 of the

bill by replacing
with the following:
I. The committee shall provide legislative oversight of and informational meetings on the programs, pohcies, and rules of the department
of health and human services as brought to its attention by committee
members, legislators, department personnel, or others. The committee's
work may include, but is not limited to, analyzing the efficacy of selected
programs, studying the characteristics of target populations, researching trends affecting program costs and participation, and reviewing alternate approaches to programmatic and administrative concerns. The
committee shall provide informational meetings on such topics
to the general court. The committee shall maintain communications
with the department of health and human services, and any other departments, as necessary to accomplish its work.

126-A:15,

1

it

SENATOR O'HEARN: I believe that we are all aware of the fact that
healthcare in New Hampshire faces some challenging issues. Members
of the Legislative Oversight Committee on Health and Human Services
is studying these issues, and they are analyzing the program performances, identifying trends and researching demographics, in addition
to reviewing programmatic and administrative concerns. We are all not
aware of what is going on in this committee. House Bill 433 will raise
much needed awareness among legislators on health issues, by adding
information dissemination to the responsibilities of the Oversight Committee. These additional duties will act as an important educational and
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informational tool for the state legislature. The committee adopted an
amendment that clarifies when the committee should meet to provide
such information. The committee unanimously recommends that HB 433
be ought to pass as amended. Thank you.

SENATOR LARSEN: I have a question. Why can the committee not hold
informational meetings now? We have informational meetings on so many
topics. What prohibits them, without this legislation, from holding such
informational meetings?

SENATOR O'HEARN:
ing

it,

and

I

believe that

it is

the fact that they are not do-

them to do it.
LARSEN: Okay. Thank you.

this will require

SENATOR
SENATOR WHEELER:

Just to give a further explanation of that, as a
of this committee: it is not in the original charge for the committee, so we want to make sure that it is understood that this is another responsibility of the committee.

member

Amendment adopted.
Ordered to third reading.

SB

133-FN-A, relative to Skyhaven airport and making an appropriation therefor. Transportation Committee. Vote 5-0. Ought to pass. Senator McCarley for the committee.

SENATOR MCCARLEY: Senate Bill 133 requires the Department of Transportation to prioritize the Wetland Mitigation Project for Skyhaven Airport.
The bill also appropriates $43,000 in funds to the Skyhaven Maintenance
and Operations fund. For those of you who might not know, Skyhaven Airport is located in Rochester and is the state's only owned airport. Some of
you probably knew that. Over the yeairs, the legislature has been moving
toward a time when the airport might be sold or turned over to another
entity. In order to make the airport viable and self-sustaining, the runway
needs to be expanded by 1,000', which causes immediate wetland mitigation issues. This is a very opportune time to get into the mix of prioritization
of that wetland mitigation. The city of Rochester has indicated that they
are very interested in trying to help with the wetlands mitigation issue, so
that the airport would indeed be more attractive for them. The restoration
of the previously budgeted modest maintenance monies, will also help insure that infrastructure improvements will be sustained. The Transportation Committee recommends SB 133 ought to pass.
Adopted.
Referred to the Finance Committee (Rule #24).

SB

156, relative to the suspension of drivers licenses of persons under 20
years of age. Transportation Committee. Vote 5-0. Ought to pass, Senator Gordon for the committee.

SENATOR GORDON:

Senate Bill 156 amends provisions found in RSA
263:14. That has to do with the suspension of licenses or the issuance of
original licenses. It gives the director of motor vehicles the discretion to
suspend licenses when the director finds that there is misconduct, misuse or abuse of driving privileges. That misconduct, misuse or abuse is not
otherwise defined currently under the law. The director of motor vehicles,
in the past, has used that language to suspend licenses for nothing other
than in certain circumstances, a speeding ticket. So it was intended that
that language be qualified in order to give the director more direction, in
regard to what might qualify as misuse, abuse or misconduct. The addi-
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tional language would be, circumstances such as that would include driving behavior which poses a hazard to the operator or to the safety or
property of others on or near the roadway, or when considered with other
driving offenses, demonstrates a repeated disregard for public safety. I
believe that this is to give the department of safety, director of motor
vehicles more direction in how to administer the statute. Thank you.

Adopted.

Ordered to

third reading.

SB

101-FN, relative to mooring permits and fees. Wildlife and Recreation
Committee. Vote 4-0. Ought to pass with amendment, Senator Gatsas for

the committee.

2001-0460S
08/09

Amendment

to

SB 101-FN

Amend RSA 270:61-a as

inserted by section 1 of the bill by inserting after
paragraph VII the following new paragraph:
VIII. Massabesic Lake shall be exempt from the provisions of this
section.

2001-0460S

AMENDED ANALYSIS
allows groups of 25 or more residents or property owners of
a town or towns in which a particular body of water is located to petition the commissioner of safety to require mooring permits on the body
of water, after which the commissioner shall hold a public hearing on the
petition. This bill gives the commissioner of safety authority to adopt
rules establishing procedures for the public hearing process. This bill
also increases the annual mooring fee, and provides for the fee to be
adjusted annually. Massabesic Lake is exempted from the provisions in

This

this

bill

bill.

SENATOR GATSAS: The

and Recreation Committee passed
Bill 101 addresses mooring perThe committee heard abundant testimony that this legisWildlife

SB 101 with an amendment. Senate
mits and

fees.

to manage the growing pressure on smaller lakes.
25 or more residents or property owners, of a municipality or municipalities, in which a particular body of water is located,
to petition the commissioner of safety to require mooring permits on
that body of water. Upon receipt of a petition, the commissioner will
hold a public hearing. The bill sets forth the criteria that the commissioner must apply in determining whether or not to grant the petition.
These criteria include the impact on the environment, shoreline and
wildlife: the use or uses as established for the body of water, the depth
of the water, the level of the water traffic, the necessity of insuring
access to the body of water, and whether a determination is required to
ensure safety of the public, and the protection of property. The amendment, exempts Lake Massabesic, which currently has a mooring permit and fees in place by the Manchester Water Works.

lation

This

was necessary

bill entitles

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

146, relative to personal watercraft. Wildlife and Recreation
mittee. Vote 4-1. Rereferred, Senator Disnard for the committee.

Com-
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SENATOR DISNARD: This bill would include three and four person personal watercraft, in the definition of ski-craft, which the current law applies only to one and two person crafts. That is all that it does. With this
change, the Department of Safety could restrict and prohibit the operation of all personal watercraft on a particular lake or lakes, through the
process of popular petition and public hearings. A majority of the committee felt that more information was required to determine whether the
problems associated with personal watercraft were caused by the watercraft themselves or reflected lack of education on the part of the operators, and lack of enforcement by the Marine Patrol. In addition, this year,
the safety bill which we passed in the last session, involving education
of operators of motor vehicles and personal watercraft, need the time
to establish a record so that we can determine what the real facts are.
Therefore, in view of all of these statements, the committee recommends
that this bill be rereferred to the Wildlife and Recreation Committee,
and brought back to this full Senate early next year, as the rules apply.

SENATOR BELOW: Senator Disnard, just to be clear...! beheve that you
stated that this bill changes the definition of ski-craft to include three
and four seat jet skis.

SENATOR DISNARD:
two

but

crafts,

it

It would not change the definition of the one and
would be applicable to one, two, three and four.

SENATOR BELOW:

Just to be clear... does it in fact leave the current
definition of ski-craft alone, which would be a one or two person jet ski.

SENATOR DISNARD:

That

is right.

Boats would have the same defini-

tion, if this passed.

SENATOR BELOW: And, does it not create a new definition of personal
watercraft that includes the smaller jet skis as well as the larger, and allow for a process, by which either ski-craft or personal watercraft could be.
.

SENATOR DISNARD: My understanding of the bill is that.

.the sponsors
definition that
.

of the bill can correct me... the bill would include the same
the one and two have and that three and four would have. .and they would
all have the same definition of what a watercraft or ski-craft or personal
water craft would have.
.

SENATOR BELOW:

Just to be

new

definition of personal craft
craft in statute?

SENATOR DISNARD:

I

two different...
and leaves the current definition of ski-

clear. It actually creates

understand what you are saying, and that

why we should
SENATOR BELOW: Thank you.

the more reason

rerefer

is all

it.

SENATOR JOHNSON: As the

prime sponsor of SB 146, 1 am obviously
disappointed that it is being recommended for rereferral; however, I
realize that because of some statistical information that seemed to be
in conflict, the committee is offering me the opportunity to reexamine
those numbers and come back to the table for another presentation. I
will be looking forward to that date. Our expectation will be a committee recommendation of ought to pass at that time. Again, I want to thank
Chairman Disnard and the committee members for their consideration.

Thank

you.

SENATOR MCCARLEY:

would like to speak briefly, if I could. I rise
want to say that up-front, before I say anyunderstand that the committee wants to study it further. I

in opposition to this

thing

else.

I

I

bill. I
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wish that I could remember the language used by the Senator from district
17 earHer about how many times we revisit things and how the votes go,
but we have done this legislation in 1991, 1996 and 1999. Each time, the
legislature has made a determination that indeed the three and four person watercrafts, are boats, if you will, and they are different from the skicrafts. We have seen the industry respond to concerns that have been
brought up every time that this legislation has come forward. These watercrafts have become quieter, cleaner. I think that, fundamentally in the
end, I will respectfully disagree with Senator Johnson, whom I understand
has many constituents concerned about these, that we will find this bill inexpedient to legislate. I have had a number of people from this Senate say
to me, why am I particularly concerned about this bill? Do I even have any
lakes in my district? I think that it is really important to say that I don't
have a lot of waterfront in my district, that is true. But I have a lot of constituents who possibly aren't fortimate enough to own lakefront property,
often-times, the boats that go with that lakefront property. But they are
grandparents and families who are able to purchase one of these vehicles,
and I think, ought to be able to, without having to go and fight, and stir
up what can go through in a petition process, the abiUty to use these vehicles on our lakes. So I respect and will indeed, Senator Johnson, unless
there is a motion made by someone else here, vote to support the rereferral.
I think that in the end, this bill should be found inexpedient to legislate,
as it has the last three times it has come before this legislature.

SENATOR JOHNSON: In response to Senator McCarley, I just want to
point out that everyone has an opportunity to come to the public hearing, and also either by letter, email or telephone, to call me, as prime
sponsor or cosponsors, relative to their concerns. I want you to know that
with all of the calls, emails and letters that I received, probably in the
area of 75-100, there were less than ten, that I can recall, that were
opposed to the bill. I just want to point out again, as I have done at the
public hearings, that in my district, I went around and talked about this
bill, it does not ban the three and four seaters. That was a lot of the
misinformation that was out there. I don't know who sent the misinformation out, but it does not ban the three and four seaters, and that will
continue to be the case, even when the bill goes back to be rereferred.
SENATOR BURNS: I have received more complaints on ski-craft than any
other single item, when they found out that I was running for the Senate.
One of the big questions, and I hope that the committee will address it, is
noise. They purposely built them to be noisy, so that the people have a little
thrill running them. But it is just hell for the people that have to listen to
it, hour after hour after hour, groaning on and on and on. So I hope that
that will be one of the things that the committee will consider. Thank you.

SENATOR WHEELER: I will support the motion to rerefer, but I was
prepared to vote inexpedient to legislate on this, which is a change from
my previous position. I hope that we can all learn as we serve, and listen. I have discovered that the three and four passenger ones, truly behave the way that boats behave. If you don't want a boat on your lake,
you probably don't want a three or four passenger personal watercraft, but
they are very different from the one and two passenger ones. If the committee wishes to have more time to learn some more about the decibel
level, the aggravation factor, that is fine with me, but I think that our
legislative process is great when we can learn something. I am pleased
that I have been able to grow with this.
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SENATOR FERNALD:

I suspect, like the rest of you, that I have been
sides on this issue. Some people have come and said
that "the three passenger things look like a jet ski, they work like a
jet ski, why don't we call them a jet ski?" I told them "gee, that is a good
question." Then I have other people come and say, "well these things
all go out in the water, they all have motors, they are all boats. Why
don't we treat all boats the same?" I say, "well that is a good question,
too." Then there are people who say, "last year we put in place this
boater education program, why don't we give that a chance to work?"

bombarded by both

and

I

to the

another good question." I am happy to send
committee and see if they can answer those questions.

say, "that is

SENATOR GORDON:

I feel

the

same way.

I

it

back

represent the good people

of Holderness on Squam Lake. I represent the people on Newfound Lake.
I know that those two lakes are very different. I know that there is a
difference between personal watercraft and boats. I know that there is
appropriate times for use and I know that there are issues involving
personal watercraft. I am told that 70 percent of the boating accidents
today, come off personal watercrafts, as opposed to traditional boats. I
think that there are issues. I don't want to see them banned or totally
restricted. I think that there are appropriate ways to use them. I think
that a simple rereferral makes sense. Study the issue and come back
with something that is reasonable for the people of the state.

SENATOR HOLLINGWORTH: I am just going to speak briefly. I am glad
that the bill is going to be rereferred because I think that there are some
questions. I have to tell you that the education program that we put in
place last year, we gave, I think, until 2006 for everybody to get educated
on how they should maneuver these boats around. I have to say that I
think that is a little too long. While you are looking at this, I think that
you need to look at the possibility of probably educating people on how
they should be using these jet skis. Unfortunately, they are at our beaches,
and they have been terrorizing some of the fishermen, moving in and out
of the channel, because they can move an3rwhere, they aren't restricted
to the channel. They go up onto the beaches where young children are
bathing, and that is a real serious problem. I did speak to some people to
make sure that those people who are leasing and renting the jet skis,
make sure that the people are informed about the need to adhere to the
boating regulations, to make sure that people are s£ife, not only on the jet
ski, but those that are on the beaches. There is another serious problem,
that many of them, because they are small, not the four seaters, but the
two seaters, are able to go up in the areas where we have nesting birds
and in places where they really ought not be. I applaud the committee for
giving this another look, but I would ask that while you are looking at it,
you would consider, perhaps, making sure that the education program
addresses those concerns. I want people to be able to be in business,
and to be able to sell these, but I think that we have done a marvelous
job with what we have done with snowmobiles. The education program
that we have done there, and the expansion, has created a wonderful industry. People are enjoying them. We did that by educating the people,
that if they were going to use the trails, they needed to behave appropriately. I think that we have been successful in that. I hope that we will
accomplish the same thing when we work with the jet skis.

SENATOR JOHNSON:

I don't want to prolong this, Mr. President, but
want to thank Senator Hollingworth and Senator Fernald for bringing up the issue of education, because at the public hearing, I did say
I
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that education was certainly a part of the process, and also enforcement.
But I want the body here to readize that we have 975 bodies of water that
are ten acres or more. In the boating season, next year, the expectation
is that we will have about 90 to 100 seasonal full-time personnel, and
probably about 50 auxiliary, who do not have arresting powers, to try and
monitor 975 bodies of water. That is why I feel that we have to look at
not only education and enforcement, but also, some regulation that
would enhance what we are trying to do, and that is, to give people instate and out-of-state, a good personal experience when they come to
New Hampshire to use our bodies of water. Thank you.

Adopted.

SB

146

is

rereferred to the Wildlife and Recreation Committee.

HB

106, relative to honey products. Wildlife and Recreation Committee.
Vote 4-0. Ought to Pass, Senator D'Allesandro for the committee.

SENATOR

D'ALLESANDRO: It is always nice to appear with a noncontroversial bill. This bill amends the requirements for labeling honey products to bring them into conformity with the standards applied by other
states and the federal government. The bill also adds the definition of
honey products to the law which already defines honey. The bill was requested by the Department of Agriculture, Markets and Foods. This bill
will ensure that New Hampshire honey and honey products, compete on
a level playing field. It is good for consumers who will know what they
are buying, and it is good for the producers. The committee unanimously
recommends ought to pass. Thank you, Mr. President.
Adopted.

Ordered

to third reading.

HB

122, relative to euthanizing repeatedly vicious dogs. Wildlife and Recreation Committee. Vote 4-1. Inexpedient to legislate, Senator Roberge for
the committee.

SENATOR ROBERGE: The

existing law, RSA 466:31 entitles anyone
considers a dog to be a menace, nuisance or vicious, to report the
dog to any law enforcement officer, conservation officer or selectman,
who must then investigate the complaint within three days. If the complaint is sustained, the owner shall be ordered to abate the menace or
nuisance, and the order may be appealed to the municipal or district
court. The law sets forth six criteria for determining whether a dog is a
menace, nuisance or vicious. Moreover, the law requires that if a dog
punctures the skin of a person, the incident, including the identity and
ownership of the dog, must be reported within 24 hours. Finally, the law
specifies that anyone who fails to comply with any provision of the law
shall have their dog taken into custody and such disposition made of the
dog as the court may order. The committee concluded that HB 122 did
nothing to improve, and much to impair the existing statute. The committee recommends the bill inexpedient to legislate.

who

Committee report

of inexpedient to legislate is adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.
Adopted.
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ANNOUNCEMENTS
SENATOR HOLLINGWORTH (RULE
know

that the

new book

is

out for the

#44):

I

wanted

to let

everyone

New Hampshire Women

Legis-

lators This is the millennium issue. They have worked very hard on
producing this book. I think that it is really quite a nice book. I would
just like to read the dedication, if I could. I hope that everyone would
either purchase it in the soft-cover or the hard-cover, men as well. "In
appreciation, this book is dedicated to all of the New Hampshire women
elected to serve in the state legislature, from having no vote to holding the highest state offices." Representative Kelly and many of the
others have worked very hard on getting this done. I would ask you to
please support their hard work. Thank you.
.

SENATOR LARSEN (RULE #44): I rise to make a plea for the early printing of the Senate Calendars prior to session day. This morning, we actually waited in caucus until we got our calendars, which meant that we had
less than an hour to review the bills that were up for voting today, and
their amendments. I do this with no intent to blame anyone, but obviously,
those of us who are chairman of committees, need to get them ready. I
urge everyone who helps to make that happen, to realize that the public
has a right to know what we are voting on, and certainly those of us
who are expected to make wise choices, need some time to look at our
calendars and make those decisions. So I just ask that that be considered. Thank you.
SENATOR FERNALD (RULE #44): At the beginning of the session, I gave
the committee report on SB 85. I was so interested in getting through it
that I left out an important point. Before we vote on it again in the last
session, I just wanted to mention the point that I overlooked. It is a housekeeping bill, but it also has to do with where the trustees of trust funds
can invest their funds. Normally what we do, the statute limits where the
trustees can put the money. We want it in safe places. The most common
place is in FDIC insured accounts. The problem is that a lot of our towns
have trust funds that are over $100,000 and the FDIC limits insurance
to $100,000 so that the trustees are finding that they have to put money
in a whole bunch of different banks to stay within their charge to be prudent in their investment of the money. The bill will allow an investment
which is called 'collateralized accounts', which is, the bank actually puts
up government securities as collateral, and then you can put more than
$100,000 in one bank, and it makes it more convenient for the trustees.
Thank you. Sorry for the oversight.
Motion of Reconsideration
Senator Barnes having voted with the prevailing side, moved reconsideration on SB 115-FN, granting a cost of living adjustment to certain
retired group II firefighters, whereby we ordered it to third reading and
final passage.

SENATOR BARNES: The reason for this
call

vote taken on that

bill. It

was

22-1.

motion is that there was a roll
There was a Senator that was

not here and he would like to also be recorded.

Adopted.

SB

115-FN, granting a cost of living adjustment

to certain retired

II firefighters.

Question

A roll

is

call

on ordering to third reading.

was requested by Senator Barnes.

group
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Seconded by Senator Francoeur.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No:
Yeas: 24

-

Nays:

Adopted.

Ordered to

third reading.

MOTION OF RECONSIDERATION
Senator Barnes having voted with the prevailing side moved reconsideration on SB 110-FN-A, extending the kindergarten construction program, whereby we sent it to Finance.

SENATOR BARNES: The

is that I would like it on a
are all sitting here and we are all highly
in favor of kindergarten, and there was no roll call vote taken. I don't
want any doubt in any of the folks minds, in the state of New Hampshire, that the state Senate is not firmly behind the kindergarten pro-

roll call vote.

I

reason for this

know that we

gram.
Adopted.

SB

110-FN-A, extending the kindergarten construction program.

Question

is

on the motion of ought to pass.

SENATOR O'HEARN:

would still like to continually support public
provides a consistency that our kindergarten
programs lack, where we don't have a public kindergarten. We have to
first acknowledge that we have had a tremendous amount of growth in
the southern tier of the state, and many of those school districts have
not been able to put in public kindergarten, due to the fact that they are
concerned with expanding their programs for grades 1-12. Their concerns are building the programs that they already have. They need additional time to put their kindergarten programs on. I continue to ask
you to support ought to pass on this motion.
kindergarten because

I

it

A roll

call was requested by Senator Barnes.
Seconded by Senator Francoeur.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Heam,

Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,

D'Allesandro, Wheeler,

Klemm, Hollingworth, Cohen.

The following Senators voted No: Boyce.
Yeas: 23

-

Nays:

1

Adopted.
Referred to the Finance Committee (Rule #24).

SENATOR
(RULE #44): I rise briefly to say that I think
that, unfortunately, one of our Senators was not able to get here on
time. I think that we have shown a courtesy to allow a roll call repeat. I hope that we will see this spirit go forward from this point

MCCARLEY

onward. Thank you.
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RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and Amendments and
that when we adjourn we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

SB

40, changing the method by which the insurance
sesses insurers to fund its administration fund.

SB

department

as-

accident and health in-

41, relative to technical corrections for
surance.

life,

SB

awards under the workers'

46, relative to pa)rments of scheduled

compensation law.

SB
SB

47, relative to ownership of certified public accounting firms.

abatement of taxes in unincorporated towns or

50, relative to the

unorganized places.

SB

56, relative to healthcare providers discontinuing service in

New

Hampshire.

SB

66-FN-A, relative

to appropriations to the port authority for dredg-

ing projects.

SB
SB

73-FN, relative to benefits awarded a surviving
officer or firefighter killed in the line of duty.

SB
SB
SB

74, relative to providing services

spouse of a police

under the Child Protection Act.

85, relative to collateralization of municipal trust funds.

100, establishing a committee to study the feasibility of creating a

mental health court

HB

H

to payment of medical benefits costs for group
of the retirement system.

72-FN, relative

members

division.

106, relative to honey products.

SB 107-FN,

relative to violations of

motor vehicle laws by foreign

dip-

lomatic and consular officers.

SB

115-FN, granting a cost of living adjustment to certain retired group

II firefighters.

HB

117, establishing a committee to study the adoption of the uniform
interest ownership act.

common

SB

130-FN, extending the period in which an expired

cense

SB

may

electrician's

li-

be renewed.

136, establishing a committee to study the use of multi-disciplinary
of child abuse and neglect allegations.

team investigations

SB

141, relative to proof of qualifications for voter registration.

HB

142, establishing a committee to study encryption of confidential
information.

HB

143, establishing a committee to address the problem created by the
shortage of healthcare personnel and support staff in New Hampshire.

SB

144-L, increasing bail commissioners' fees.

SENATE JOURNAL

HB

29

MARCH

144, establishing a committee to study the

2001

CHINS

197
process.

SB

156, relative to the suspension of drivers licenses of persons under
20 years of age.

SB

157, relative to state government information dissemination

and

access.

HB

163, establishing a committee to study opening the state house to
the public on weekends.

HB

168, relative to transfers of ownership of cemetery plots or burial
spaces.

SB

169-FN, relative to the procedure for appeal of a timber yield tax
assessment and relative to the notice of intent to cut.

HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law.

HB 233, amending the duties of the oversight committee for the severely
developmentally disabled.

HB 238, relative to interstate banking.
HB 240, requiring the department of health
velop a plan reducing the

developmental

number

and human services to deof persons awaiting certain services for

disabilities.

HB 433, clarifying the duties of the oversight committee on health and
human

HCR

services.

1 urging the federal government to allow military retirees to receive service-connected disability compensation benefits without requiring them to waive an equal amount of retirement pay.
,

HCR

2, urging the federal government to establish a
the town of Kensington.

new

zip code for

HJR 1, urging Congress to expand eligibility for membership in the American Legion.
In

recess to the Call of the Chair.

Out of Recess.
The House of Representatives has passed Bills with the following
in the passage of which it asks the concurrence of the Senate:

titles,

HCR 11, to evaluate regional transportation infrastructure links.
HB 112, establishing a study committee on issues relating to hospital
business practices and

HB
HB

managed

care organizations' networks.

130, relative to the maintenance of boundaries and fences.
153, lowering the

minimum medical

cost coverage for

motor vehicle

liability policies.

HB
HB
lice

HB

156, relative to the detention of juveniles in delinquency proceedings.

181-FN, relative to group II retirement system membership for poand corrections officers who become police trainers.
183-FN, relative to the purchase of certain prior service by county

corrections officers in the

HB

New Hampshire

retirement system.

196, relative to the penalty for failure to license a dog or renew a

dog license.

HB-261-FN, including the judiciary as a public employer under the public

employee labor relations

act.
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HB

274-FN, banning the residential open burning of trash
to a dioxin emissions reduction and control program.

and relative

HB 277, clarifying the penalties for violations of statutes or ordinances
where no penalty is specified.
HB 315-FN, relative to the registration of criminal offenders.
HB 317-FN, revising the New Hampshire Aeronautics Act.
HB 332-FN, relative to resuscitation protocols for emergency medical
care providers and relative to payment of autopsy expenses.
HB 395, relative to the time for the first meeting for county conventions
following election.

HB 416, relative to fire safety inspections for foster family homes.
HB 442, establishing a study committee to examine the effects of protective custody on county correctional facilities.

HB 504, establishing a committee to study the feasibility of requesting
the fish
wildlife

and game department to develop shooting ranges
management units.

in each of the

HB 606, relative to the Christa McAuliffe planetarium.
HB 643-FN, extending the moratorium on new nursing home beds.
HB 649-FN, relative to compensation for time lost by state employees
injured in the line of duty.

HJR

3,

encouraging the preservation of the system of locks on the

Merrimack

river.

HCR 5, urging the federal government to consider the impacts on New
Hampshire and the smaller states of interstate waste legislation.
HCR 7, urging the federal government to allow a deduction for personal
credit card interest from the federal income tax.

HB

180-FN, relative

to criminal neglect of elderly, disabled, or

impaired

adults.

HB

189-FN, increasing the

facility

funding limits under the

oil

discharge

and disposal cleanup fund.

HB 202, relative to the legislative ethics committee.
HB 242, extending the reporting deadlines for certain study committees
and commissions.

HB 254, naming a certain bridge in the town of Charlestown.
HB 308-FN, relative to administrative fees added to restitution pa3rments.
HB 325-FN, relative to certain acts of sexual assault.
HB 357, relative to periodic pa3rments of judgments.
HB 361, establishing a committee to study certain policies and procedures in the department of corrections.

HB 367-L, relative to the establishment of a town forest in the town of
Randolph.

HB
HB

374, relative to surcharges on pay telephone use.

377, permitting the state of New Hampshire to file petitions with
the probate court seeking review of actions by a power of attorney.
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HB 385, changing the name, membership and duties of the office of
volunteerism.
HB 388, clarifying the rights of patients of nursing facihties in the event
of a proposed transfer or discharge from the facility.

HB 397, establishing a committee to study the status of veterans in New
Hampshire.

HB 403, relative to the effective date of special contracts for telephone
utilities.

HB

405, establishing a committee to study the creation of an at-home
infant childcare program in New Hampshire.

HB 479, relative to dead bodies.
HB 480, relative to the divisions within the department of resources and
economic development.

HB 485, relative to physicians employed by hospitals.
HB 532, establishing a committee to study the adequacy of funding for
the continued universal distribution of children's vaccines.

HB 583, making certain changes to the underground utihty damage prevention system.

HB

120, relative to the

membership

of the

department of youth devel-

opment advisory board.

HB 124, establishing a committee to study on-line and electronic voting.
HB 134, permitting challenges to judges.
HB 157, clarifying the immunity from liability of persons providing emergency care.

HB

194, relative to municipal budget hearings, recommendations, and

reports.

HB 203, allowing a psychiatric/mental health nurse practitioner employed
under contract with the department of corrections to be indemnified and
defended by the state under the same conditions as psychiatrists.

HB 215, relative to publication of status of cases before the supreme court.
HB 236, relative to the registration of deer.
HB 237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system.

HB
HB

245, relative to the duties and staff of the state geologist.

256, limiting the liability of law enforcement agencies and their employees for injuries caused by dogs used in law enforcement work.

HB

260, establishing a commission to examine childcare resources for
parents who work hours other than first shift.

HB

263,

naming a sidewalk

in Wolfeboro the

Kenneth

J.

MacDonald

Memorial Sidewalk.

HB 265, prohibiting the sale of rolling papers to minors.
HB 273, relative to the purpose of state jurisdiction of fish

and game

regulation.

HB

326-FN-A, relative to the continuation of the New Hampshire task
on deafness and hearing loss and making an appropriation therefor.

force
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HB

371, relative to fiscal impact statements for proposed administrative rules prepared by the legislative budget assistant.

HB
in

389, establishing a committee to study the nursing

home industry

New Hampshire.

HCR

9, urging the President of the United States to increase the
administration's efforts to mediate a peaceful resolution to the dispute in Cyprus between Turkey and the Republic of Cyprus.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 112 - HCR 11 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
Clerk,

the therein designated committees.

Adopted.
First

and Second Reading and Referral

HB

112, establishing a study committee on issues relating to hospital
business practices and managed care organizations' networks. Public

Institutions, Health

HB

and Human Services.

130, relative to the maintenance of boundaries and fences. Public

Affairs

HB

153, lowering the

liability policies.

HB

minimum medical

cost coverage for

motor vehicle

Insurance

156, relative to the detention of juveniles in delinquency proceed-

ings.

HB

Judiciary

181-FN, relative to group

lice Euid corrections officers

H retirement

who become

system membership

police trainers.

for po-

Executive De-

partments and Administration

HB

183-FN, relative to the purchase of certain prior service by county
corrections officers in the New Hampshire retirement system. Execu-

tive

HB
dog

Departments and Administration

196, relative to the penalty for failure to license a
license. Wildlife and Recreation

dog or renew a

HB-261-FN, including the judiciary as a public employer under the public employee labor relations act. Executive Departments and Administration

HB 274-FN, banning the residential open burning of trash and relative
to a dioxin emissions reduction

and control program. Environment

HB 277, clarifying the penalties for violations of statutes or ordinances
where no penalty

is

specified.

Judiciary

HB 315-FN, relative to the registration of criminal offenders. Judiciary
HB 332-FN, relative to resuscitation protocols for emergency medical care
providers and relative to payment of autopsy expenses. Public Institutions, Health and Human Services

HB 395, relative to the time for the first meeting for county conventions
following election. Public Affairs

HB 416, relative to fire safety inspections for foster family homes.
ecutive Departments and Administration

Ex-

SENATE JOURNAL

29

MARCH

2001

201

HB

442, establishing a study committee to examine the effects of protective custody on county correctional facilities. Judiciary

HB 504, establishing a committee to study the feasibility of requesting
the fish
wildlife

and game department

management

to develop shooting ranges in each of the
units. Wildlife and Recreation

HB 606, relative to the Christa McAuliffe planetarium.

Executive De-

partments and Administration

HB 643-FN, extending the moratorium on new nursing home beds. Public Institutions, Health and Human Services
HB 649-FN, relative to compensation for time lost by state employees injured in the line of duty. Executive

HJR

3,

Departments and Administration

encouraging the preservation of the system of locks on the

Merrimack

river.

Environment

HCR 5, urging the federal government to consider the impacts on New
Hampshire and the smaller

states of interstate waste legislation.

Envi-

ronment

HCR 7, urging the federal government to allow a deduction for personal
credit card interest

HB

from the federal income

180-FN, relative

adults.

Banks
impaired

Judiciary

HB

189-FN, increasing the facility funding
and disposal cleanup fund. Environment

HB

tax.

to criminal neglect of elderly, disabled, or

254,

naming a

certain bridge in the

limits

town

under the

oil

discharge

of Charlestown.

Trans-

portation

HB

308-FN, relative

to administrative fees

added

to restitution pay-

ments. Judiciary

HB 325-FN, relative to certain acts of sexual assault. Judiciary
HB 357, relative to periodic payments of judgments. Judiciary
HB 361, establishing a committee to study certain policies and procedures in the department of corrections. Judiciary

HB 367-L, relative to the establishment of a town forest in the town of
Randolph. Wildlife

and Recreation

HB 374, relative to surcharges on pay telephone use. Ways and Means
HB 377, permitting the state of New Hampshire to file petitions with the
probate court seeking review of actions by a power of attorney. Judiciary

HB

385, changing the name, membership and duties of the office of
volunteerism. Executive Departments and Administration

HB 388, clEirifying the rights of patients of nursing facilities in the event
from the
Services

of a proposed transfer or discharge

tions,

Health and

Human

facility.

Public Institu-

HB 397, establishing a committee to study the status of veterans in New
Hampshire. Public Affairs

HB 403, relative to the effective date of special
utilities.

contracts for telephone

Executive Departments and Administration

HB 405, establishing a committee to study the creation of an at-home infant childcare

and

Human

program in
Services

New

Hampshire. Public Institutions, Health
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HB 479, relative to dead bodies. Public Affairs
HB 480, relative to the divisions within the department of resources and
economic development. Energy

and Economic Development

HB 485, relative to physicians employed by hospitals.
tions,

Health and

Human

Public Institu-

Services

HB 532, establishing a committee to study the adequacy of funding for
the continued universal distribution of children's vaccines. Public Institutions, Health and Human Services

HB 583, making certain changes to the underground utility damage prevention system. Executive

Departments and Administration

HB

of the department of youth devel-

HB

124, establishing a committee to study on-line and electronic vot-

ing.

Public Affairs

120, relative to the membership
opment advisory board. Judiciary

HB 134, permitting challenges to judges. Judiciary
HB 157, clarifying the immunity from liability of persons providing emergency care. Judiciary

HB

194, relative to municipal budget hearings, recommendations, and

reports.

Public Affairs

HB

203, allowing a psychiatric/mental health nurse practitioner employed under contract with the department of corrections to be indemnified and defended by the state under the same conditions as psychiatrists.

HB

Judiciary

215, relative to publication of status of cases before the supreme

court.

Judiciary

HB 236, relative to the registration of deer. Wildlife and Recreation
HB 237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system.

HB
tive

Education

245, relative to the duties and staff of the state geologist. Execu-

Departments and Administration

HB

256, limiting the liability of law enforcement agencies and their employees for injuries caused by dogs used in law enforcement work. Judi-

ciary

HB 260, establishing a commission to examine child care resources for
parents who work hours other than first shift. Public Institutions,
Health and Human Services
HB 263, naming a sidewalk in Wolfeboro the Kenneth J. MacDonald
Memorial Sidewalk. Transportation
HB 265, prohibiting the sale of rolling papers to minors. Judiciary
HB 273, relative to the purpose of state jurisdiction of fish and game
regulation. Wildlife and Recreation
HB 326-FN-A, relative to the continuation of the New Hampshire task
force on deafiiess and hearing loss and making an appropriation therefor. Public Institutions, Health and Human Services

HB

371, relative to fiscal impact statements for proposed administrative rules prepared by the legislative budget assistant. Executive De-

partments and Administration
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HB 389, establishing a committee to study the nursing home industry in
New

Hampshire. Public Institutions, Health and

Human

Services

HCR

9, urging the President of the United States to increase the
administration's efforts to mediate a peaceful resolution to the dispute
in Cyprus between Turkey and the Republic of Cyprus. Internal Affairs

HCR 11, to evaluate regional transportation infrastructure links. Transportation

INTRODUCTION OF SENATE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bill numbered 194 shall be by this resolution read a first
and second time by the therein listed titles, laid on the table for printing and referred to the therein designated committee.

Adopted.
First and Second Reading and Referral
194-FN, relative to retirement allowances for certain surviving spouses
of group II retirement system members. (Sen. McCarley, Dist. 6; Sen.
Larsen, Dist. 15; Sen. D'Allesandro, Dist. 20: Insurance)

SB

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until April 5, 2001 at 10:15 a.m.

Adopted.

Adjournment.

April

5,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend, David P. Jones, Senate Chaplain.
I was still in my pajamas this morning when I heard a raucous commotion outside of the house. I went out just in time to see a gaggle
of Canada geese passing low just north of our house, coming in for a
landing. They were flying in a very jagged "Z" formation. There were
a couple of stragglers and there were also several obviously out of formation on both the left and the right flanks. It looked to me like there
were at least two or three geese who thought they were at the lead
point of the group. And there was lots and lots of quacking. Though
it was a bit messy, they were all flying together. At that moment, for
some reason, you all popped into my mind. Sometimes, from the midst
of the formation you cannot see or appreciate the wonder of your own
flight patterns. I am not sure exactly where that gaggle ended up
setting down, but I am sure they landed safely and in a good spot
because I trust the guiding power of centuries of genetic imprinting
that was operating in those twelve or fifteen geese. I trust you too,
and despite what many will tell you, so do lots of others. Don't forget that. Don't forget to trust yourself, and above all, don't forget to
trust the other twenty-three honking geese.

SENATE JOURNAL

204

5

APRIL 2001

Let us pray:

Gracious and patient Lord, whenever we are willing to listen. You will
gently inspire, guide and protect our steps with the subtle imprinting of
Your purposes. Give us each the courage to follow when we should, to lead
when we ought to, and to honk when we must. And in so doing may the
lasting effect of our service in this state be a safe landing at the destination of Your desires for us.
Amen.

Senator Disnard led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS

HB

113-L, relative to the Nute High School and library trustees. Education Committee. Vote 4-0. Ought to pass, Senator Johnson for the

committee.

SENATOR JOHNSON: House Bill 113 is a request of the Nute Library
Board of Trustees and the people of Milton, who I am proud to represent.
In 1889, generous benefactor Mr. Nute left money to build a free high
school and library in the town of Milton. A trust was chartered by the state
of New Hampshire to run them. A provision of that charter was that the
assets of the trust would be free from taxation up to $350,000. A lot has
changed over the last 112 years. In the 1960's, the high school became a
public school, run by the town, although it still carries the Nute name. The
library remained private, and is run by a board of trustees. The value
of books and buildings has changed over the years also. During a recent
major expansion of the library, it was discovered that the trust now has
assets of about $1.5 million, which is well above the $350,000 limit. House
Bill 113 removes the old dated cap and will allow the Nute library trustees to continue to provide a free library for many years to come.
half of the people of Milton, I ask for your support. Thank you.

On

be-

Adopted.

Ordered to

third reading.

SB

117, relative to extended school year services for educationally disabled children. Education Committee. Vote 5-0. Ought to pass. Senator
O'Hearn for the committee.

SENATOR O'HEARN: Senate Bill 117 is a request of the Department
of Education. It refines the standard of approval for an extended year
lEP, which is an individualized education plan, and brings New Hampshire law into conformity with IDEA as reauthorized by congress. One
of the problems special needs students face is a loss of continuity in
their educational program during the summer months. At times, the
interruption of the program of an educationally disabled child can
result in severe and substantial harm and regression. When the interruption has the effect of negating the benefits of their school year,
special education program, then IDEA requires extended school year
services. Law now requires the Department of Education to set rates
for the extended program. What this bill does, is allows the Department of Education to set the rules for this extended year program.
Senate Bill 117 has the support of the Department of Education, and
is

supported by Senate Education Committee.

also.

Thank

Question

is

you.

on the motion of ought to pass.

I

urge your support,
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Pignatelli.

Seconded by Senator Francoeur.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.

The following Senators voted No:
Yeas: 24

-

Nays:

Adopted.

Ordered to

third reading.

SB 32, exempting dumbwaiters from the elevator law. Executive Departments and Administration Committee. Vote 4-0. Inexpedient to Legislate,

Senator D'Allesandro for the committee.

Senator D'Allesandro moved to have SB 32, exempting dumbwaiters
from the elevator law, laid on the table.

Adopted.

LAID
SB

ON THE TABLE

32, exempting dumbwaiters from the elevator law.

HB

102, allowing bankruptcy judges to perform marriages after obtaining a specisd license. Executive Departments and Administration Committee. Vote 4-0. Ought to pass. Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: House Bill 102 is intended to address an
oversight that was made a couple of years ago by the legislature. In
1998, legislation was passed by the House and Senate that provided for
federal judges to be licensed to perform marriages within the state.
However, due to an oversight in the technical language of the bill, federal bankruptcy judges were not included in the original legislation.
Therefore, the committee asks that the Senate resolve this problem by
supporting HB 102, which specifically provides language that will allow these bankruptcy judges to obtain a license to marry. Now I don't
want to infer that marriage is bankruptcy, this just gives a bankruptcy
judge the ability to conduct a marriage. Thank you, Mr. President.
Adopted.

Ordered to

third reading.

HB

109, establishing a committee to study the consumer protection efNew Hampshire. Executive Departments and Administration Committee. Vote 4-0. Ought to pass. Senator Larsen for the committee.
fort in

SENATOR LARSEN:

I think that everyone in this state, who has tried
with a Consumer Protection Division in the attorney general's
office, is aware that that staff is overburdened and understaffed. Currently, the bureau receives about 20,000 calls each year, and an overwhelming majority of these calls are handled by 14 full-time volunteers who attempt to answer consumer protection concerns from the

to deal

The limited number of full-time staffers is overstretched, causing delays and slow mediation in disputes. This bill would allow for
a study committee to review any possible options that may be pursued
in an effort to alleviate the problems and improve our consumer propublic.
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tection oversight in this state. The committee voted 4-0 to recommend
that this ought to pass, and I ask the Senate to give its support to this
legislation. Thank you.

Adopted.

Ordered to third reading.
Recess.

Out of Recess.

TAKEN OFF THE TABLE
Senator Eaton moved to have SB 145, relative to the length of stay of
patients in ambulatory surgical facilities owned in whole or in part by
a hospital, taken off the table.

Question

A roll

on the motion of taking SB 145 off the
was requested by Senator Roberge.

is

call

table.

Seconded by Senator Francoeur.
The following Senators voted Yes: Bums, Gordon, Johnson, Below, McCarley, Flanders, Disnard, Eaton, Barnes, Wheeler,

Klemm, HoUingworth, Cohen.
The following Senators voted No: Boyce, Roberge, Fernald,
O'Heam, Francoeur, Larsen, Gatsas, O'Neil, Prescott, D'Allesandro.
Yeas: 13

-

Nays: 10

Senator Pignatelli (Rule #42).

Motion adopted.

SB

145, relative to the length of stay of patients in ambulatory surgical facilities owned in whole or in part by a hospital.

SENATOR WHEELER: I made quite an extensive floor speech last week,
why I feel that SB 145 should be inexpedient to legislate.
There is definitely not support for this bill in the legislative community
and in our hospitals. We have all received letters from hospitals; the ones
that I can find real quickly are Cheshire Medical Center, Exeter Hospital, Portsmouth Regional, Monadnock Community Hospital, St. Joseph's
Hospital, Frisbee Memorial Hospital, Wentworth Douglas - all oppose
this bill. I feel that 72 hours can never be considered ambulatory. There
explaining

are too many safety issues concerned. It is a special interest bill that goes
against the general interest of the state. So, if you want to do 72 hours,
it can't be ambulatory surgery. It just doesn't make sense. So I urge the
Senate to vote inexpedient to legislate on this bill. Thank you.

SENATOR FRANCOEUR:

I rise in opposition to the inexpedient to legislate motion. If we defeat this inexpedient motion, next week I would be
offering a floor amendment, with the approval of Senate sponsors, to elimi-

nate any remaining concern that SB 145 may have a negative impact upon
the community hospitals around the state. I am proposing a two-year pilot
project, limited to the urban centers pulmonary Manchester and Nashua,
where experience has shown that large hospitals can thrive in a competitive marketplace. For exaimple, in Manchester, a patient currently has four
options for surgery. Namely, in-patient at the Elliot Hospital or the Catholic Medical Center or out-patient at the Elliot one day or the Bedford
Ambulatory Surgical Center. The pilot project would allow either the Elliot
Hospital or Catholic Medical Center to provide recovery care for the over-
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night stay of patients for up to 72 hours, and ambulatory surgical faciliwithin their primary service area. A recent CON board report,
has concluded that the original 24 hour pilot program has been very successful. Overnight stays in ambulatory surgical centers has: 1) lowered
the overall expense to the health care system; 2) benefited patient satisfaction; 3) maximize patient comfort and convenience, and; 4) ensure patients safety. Most importantly, increase choices and access for patients.
The report concluded that block scheduling and emergency add-ons in hospital operating rooms often result in delays in scheduling, elective surgical cases. Ambulatory surgical centers generally provide an efficient venue
for defined outpatient surgical procedures, in the convenience of allowing
overnight stays for extended recovery, further enhances the appeal of this
healthcare service option. To address the issue of "cherry picking", a careful analysis of the zip codes of patients at the ambulatory surgical center
in Bedford, although last year, has clearly demonstrated that nine out of
ten patients come from the greater Manchester area. This amendment,
therefore, would protect hospitals all across the state, including small
rural hospitals, from competition while allowing patients in urban areas,
choice of healthcare providers in a competitive mzu^ket. My intent and the
intent of the sponsors is to enhance hospital flexibility, not to threaten the
hospitals stability. Finally, if you allow me to present this floor amendment
next week, the floor amendment addresses the testimony by the Department of Health and Human Services, by specifically authorizing the Division of Licensing to promulgate rulemaking for quality and safety standards, and a Certificate of Need Board to promulgate standards for need
for 72 hour recovery care. In closing, my floor amendment responds to
each and every concern raised by the witnesses appearing before this
committee. I urge the Senate to defeat the inexpedient to legislate motion and allow me to table this bill until next week. Senate Bill 145 will
provide for a carefully controlled pilot project that this legislature can
then analyze in our continued attempt to improve access and control of
the costs of healthcare in New Hampshire. Thank you.
ties located

SENATOR WHEELER:

Senator Francoeur, I mentioned this last week,
you were aware of the fact that we had a pilot program
for the 24 hours? It has never given a report. We don't have any results
from it; therefore, would you not agree with me that, it might be a little
odd to start another pilot program when we haven't even finished the
but

I

wondered

if

first?

SENATOR FRANCOEUR: I don't know, Senator Wheeler, if you are aware
that the state of New Hampshire... this is a draft report. It talks about
ambulatory surgical facility pilot program report. I do have a copy of it. I
would be glad to give it to you.

SENATOR WHEELER: Has it been officially accepted?
SENATOR FRANCOEUR: This is by the department. I
actly

what

their procedures are. It

don't

know

ex-

was February 2001.

SENATOR WHEELER: Thank you, Senator Francoeur. I certainly would
appreciate seeing that. As a draft report, I assume that it hasn't been
officially circulated, but if a report has been written, I would be delighted
to see it. Thank you.

SENATOR BOYCE:

Senator Francoeur, so what you are asking is that
vote to overturn the inexpedient at this point, then you will come
with a tabling motion and ask for an amendment?

we
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SENATOR FRANCOEUR: Yes. Next week I would have the amendment
drafted that would take care of all the concerns that people have brought,
and then we could vote on the amendment.

SENATOR BOYCE: Thank you.
SENATOR D'ALLESANDRO: I rise in opposition to the inexpedient to
I intend to support Senator Francoeur's amendment,
allowed to introduce it. Senator Dan O'Neil and I, and our good
friends from across the aisle, Senator Roberge and Senator Gatsas,
have come together to sponsor SB 145, to enhance hospital flexibility
and to respond to innovation in the healthcare marketplace, both in
New Hampshire and across the nation. Based upon personal experience
in Manchester, I have been impressed by the collaboration between physicians and hospitals. I support any effort to increase the comfort and
convenience of patients while addressing the high cost of health care
through partnerships between hospitals and ambulatory surgical facilities. By the way, my wife had a procedure yesterday at the ambulatory
surgical center in Manchester. Ambulatory surgery is an intricate part
of future healthcare across the state of New Hampshire. Virtually every New Hampshire hospital has experienced an increase in the percentage of ambulatory surgical visits to total surgeries over the past decade.
Statewide, 65.7 percent of all surgeries are done on an ambulatory basis. The average for rural hospitals is even higher at 77.6 percent. I know
of at least one hospital, Monadnock, with a rate of over 80 percent. Interestingly, hospitals across the state are citing this trend to create their
own ambulatory surgical facilities, by renovating hospital structures or
by building new freestanding facilities. In recent months, the CON
Board has granted approval for a number of renovations and construction projects including, most notably, in Portsmouth. Applications are
currently pending from the Exeter Hospital and the Elliot Hospital in
Manchester, to construct ambulatory surgical facilities. One might ask
then, why some hospitals have expressed opposition to SB 145? The
reality is that many hospitals can provide for extended stay under the
current law, while some hospitals will be prohibited without the passage
of SB 145. If allowed. Senator Francoeur's amendment will level the
playing field and address the needs of all patients in every community,
rather than just a select few. In closing, as in other parts of the country,
the future of surgical care in New Hampshire is in ambulatory surgery.
Senate Bill 145, with Senator Francoeur's amendment, if it is allowed to
be introduced, will give hospitals the greatest degree of flexibility in
responding to these individual market forces. Studies have shown that the
cost of reimbursement for out-patient surgical procedures in an ambulatory surgical facility, can be one-half, or in some cases, even one-third
the cost of reimbursement in a hospital setting. We must address the
double digit increases in insurance rates across the state. Passage of SB
145, with the Francoeur amendment, if allowed to be presented, will afford providers smd payers alike, including hospitals, physicians, insurance
companies and uninsured or under insured patients, the flexibility required to bring down the high cost of healthcare in New Hampshire. Our
constituents deserve nothing less. Thank you, Mr. President.

legislate motion.
if

he

is

SENATOR ROBERGE:

I have in my hand this report, ambulatory surprogram report. It ends, in conclusion, "The Health
Services Planning and Review Board recommends the continuation of

gical facility pilot

the overnight bed provision for the ambulatory surgical centers as a pilot
study and validates its goals as SB 476." I am going to present this to

Senator Wheeler.
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SENATOR WHEELER: Thank you. Actually, I have just received it.
SENATOR ROBERGE: I, too, have joined my colleagues on both sides
SB

of

urge you to support Senator Francoeur's
amendment next week. Over the past seven years, I have been a strong
proponent for the increasingly important role of ambulatory surgical facihties in our healthcare delivery system. As the Senator representing Bedford,
I am personally familiar with stories from constituents, over the years, who
have received high quality care in an ambulatory surgical setting that w£is
convenient, comfortable and less costly than surgery performed in a hospital. For working people, the convenience of a reliable schedule for surgery
is often critical. Hospital administrators have told me that the frequent
disruption of an operating schedule, due to an emergency, car accident,
heart attacks and obstetrical cases, can wreak havoc on both patients and
physicians' schedules, and can ultimately increase the bottom-line expense
to the hospital. In an ambulatory surgical facility, the hospital can control
the schedule of cases, and thus insure the convenience to patients, physicians and staff, and save precious dollars in delivery of healthcare. Senator Francoeur's amendment to SB 145 will enhance hospital flexibility in
addressing the needs of patients, physicians and staff, and will provide one
tool to control the spiraling cost of healthcare in New Hampshire.
the

aiisle,

in cosponsoring

145.

1

SENATOR O'NEIL: I rise in opposition to the inexpedient to legislate
with the high quality of care
motion. So that we can TAPE
and comfort afforded to patients in ambulatory surgical facilities. For
many patients faced with elective surgery, the hospital setting increases
anxiety, inconvenience and costs. Most notably, for the uninsured or under insured faced with high deductibles and copays. A member of my
family had elective procedure for internal surgery at an ambulatory surgical facility and was definitely impressed by the high quality of care and
concern demonstrated by the medical staff. In his own words, he told me,
"the beds were a heck of a lot more comfortable than the hospitals." I
have heard similar reports from many constituents throughout my district who appreciated the high quality, convenience, and lower costs of
ambulatory surgery. Over the past seven years, 20,000 surgeries have
been performed at just one ambulatory surgical facility, on patients from
the greater Manchester area. Clearly, ambulatory surgery is significant
to the future of healthcare in my district and across the state. I find the
opposition of some hospitals particularly ironic, considering the fact that
the Elliot Hospital and Exeter Hospital both have applications currently
pending before the Certificate of Need Board for approval of the construction of their own ambulatory surgery centers. Let me briefly quote
from the Elliot's application about the virtues of ambulatory surgical facilities. "Although the proposed facility is physically adjacent and affiliated with an acute care hospital providing observation or inpatient
administration, the surgery center will be operated as a separate and distinct entity. The overnight stay provision of RSA 151-C:2-a allows ambulatory surgery centers to provide a continuity of care for patients requiring a more lengthy recovery period, and capitalize on the efficiencies
of operating in a free-standing facility without the extensive overhead
and resource consumption that burden acute care facilities." I couldn't
agree more with that assessment. Creating a pilot project to extend the
overnight stay provisions will allow ambulatory surgical facilities to provide that continuity of care for patients requiring a more lengthy recovery period, and will allow hospitals across the state to capitalize on the
efficiencies of operating a free-standing facility. Senator Francoeur's

CHANGE
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amendment to SB 145 is designed to enhance hospital flexibility and
thus, improve healthcare for my constituents and yours in years to
come. Thank you, Mr. President.

SENATOR HOLLINGWORTH:

This bill, SB 145, does nothing to take
away from the flexibility, comfort and the convenience of ambulatory
surgery. What it does is it extends it to 72 hours. What we heard in the
testimony, and what my hospitals... which you referred to, the Portsmouth
and Exeter Hospitals, are saying that 72 hours is acute care. That addition of 72 hours... and this is the real point to this problem... is acute
care. Anyone needing 72 hours, needs to be in a hospital environment.
I understand the need for flexibility. I think that we have done that by
allowing the ambulatory surgery there. We have heard from many doctors who repeatedly said, "extended care of this kind, it is acute care." I
want to keep saying that. I want you to understand that the safety... we
are not talking about convenience, comfort and flexibility, we are talking about the safety and health of the people who would be using this,
Exeter Hospital and Portsmouth Hospital and Elliot Hospital have said
that they have no intention of going to 72 hours in the ambulatory. Yes,
they Eire looking for the ambulatory advantage for those small cases that
can be brought in. This is the whole point that we are discussing today.
Should we allow the extension of hours. That is what this bill comes
down to. There has been no evidence that this is in the best interest,
safety and health of the people of the state, and that it is something that
we should do. The Medical Association was silent, but I understand from
many of the doctors that I have spoken too, that they believe that this
bill would be very detrimental.

SENATOR COHEN: To underscore what has been said somewhat, I think
that we all recognize that ambulatory surgical centers do play an important role in the healthcare of the citizens of New Hampshire. It certainly
is a useful function. But again, the 72 hours... I cannot see how the term
"ambulatory" fits in with "72 hours". If somebody is there for 72 hours,
then that is more than just ambulatory care. Pilot programs are used to
test theory without substantial commitments. It seems a little odd to do
pilot programs when people's lives are at risk. You don't do pilot programs
that can cost lives without hearings, and using floor amendments. Community hospitals most affected by this pilot program do not want this flexibility because it can waste resources and hurt their hospitals, and most
importantly, they say that it can risk patients' lives. I would urge a vote
of inexpedient to legislate.

SENATOR FERNALD: We have been round

and round on this issue as
that old saying that "if it ain't broke, don't fix it."
I think that that can be used by both sides in this debate. We have a good
healthcare system and it isn't broken, but, at the same time, it is very
expensive, and so the argument can be made that it is broken. We have
been hearing from our constituents about the high cost of health insurance. Health insurance is expensive in New Hampshire because our costs
are high. I am a believer in competition and we do not have much competition in the healthcare, hospital, and surgery industry, if that is the
right word. I am concerned about this bill. We do have a taskforce that
was appointed to study the whole issue of ambulatory surgical centers
and certificates of needs for various medical facilities. Their work is not
done. I think that this bill is premature. I also think that it is really just
nibbling at little bits of the picture, and we really need to address the
big picture, which is what do we do with the whole certificate of need
you know, and there

is
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I think that we recognize the importance of our hospitals to our
communities. We also recognize that they have regulatory burdens that
other competitors like an ambulatory surgical center do not have. If we
go completely to a free market, it is going to hurt our hospitals. But, I
think that we recognize on the other hand, that competition isn't necessarily a bad thing. We did have a vote two years ago in this Senate,
on a proposal to create a managed competition where we continue a certificate of need process, but we try to make the process competitive for
certificates of need to allow other players, beside hospitals, to enter the
market. I think that is the way that we have to be thinking in the future. I think that failed before because we had people who wanted an
entirely free market, and people who wanted an entirely regulated market who voted against it. There weren't enough in the middle to say 'let's
go halfway' I don't know what the taskforce is going to recommend. I
don't know if they will recommend 72 hours. This is not something that
I can vote for at this point. I think that we need to address the bigger
issue, and we need to hear the taskforce report. Thank you.

process?

SENATOR PRESCOTT:

EUiot Hospital, Exeter Hospital, Parkland MediCenter and many hospitals around the state have problems with this
bill; however, I would like to see if the Francoeur amendment for a pilot
program protects them from being cherry-picked or otherwise harmed. I
would also like to see if this amendment is a responsible way for ambulatory surgical centers to see if they can give acute care. This program that
they are speaking about in the amendment, I would like to be able to see
that. I would like to see that next week. Thank you.
cal

Question

A roll

is

on the committee report of inexpedient to

legislate.

was requested by Senator Francoeur.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
call

McCarley, Flanders, Disnard, Eaton, Fernald, Larsen, Barnes,
Prescott, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No: Boyce, Roberge, O'Hearn,
Francoeur, Gatsas, O'Neil, D'Allesandro.
Yeas: 16 - Nays: 7
Senator Pignatelli (Rule #42).

Committee report

of inexpedient to legislate is adopted.

SB 52, relative to liquor liability insurance coverage. Insurance Committee. Vote 3-1. Inexpedient to Legislate, Senator Francoeur for the
committee.

Senator Francoeur moved to have SB 52, relative to liquor liability
surance coverage, laid on the table.

in-

Adopted.

LAID ON THE TABLE

SB
SB

52, relative to liquor liability insurance coverage.

126, relative to the use of certain credit data in underwriting certain insurance policies. Insurance Committee. Vote 3-1. Inexpedient to
Legislate, Senator Flanders for the committee.

SENATOR FLANDERS:

Senate Bill 126 has been recommended to the
Senate as inexpedient to legislate, because members of the Insurance

SENATE JOURNAL

212

5

APRIL 2001

Committee, after a long study and investigation feels that it is not proper
legislation at this time. The vote was 3-1. The evidence presented at this

hearing was very compelling evidence of a person who, as a result of
personal problems, ended up with a bad credit rating. As a result of
the bad credit rating, automobile insurance premiums increased, if
my memory is right, approximately $200. My research, and I called
approximately six agencies, my research reveals that there are insurance companies doing business in New Hampshire who do not use
credit and there are those who do. We felt that this was a prerogative of the insurance companies to use... since it is legal by the Insurance Department to use a method for underwriting, and to determine
their risks. What we have is that it is legal under RSA 412 and 413,
that to use credit ratings for the purpose of underwriting, with the
express approval of the Insurance Department? At the present time,
the Insurance Department is in the process of adopting rules to regulate credit information. We felt that the department should have the
time to make their rules and to set out their course on credit. Now
the other... RSA 417:4 also says that the Insurance Company cannot
use credit ratings solely as a basis for credit ratings. So there has to
be something else to go along with credit ratings, in order to increase
the underwriting cost. Everyone company has a different way of determining how they want their premiums and how they get there. Basic New Hampshire insurance companies who are domiciled here in New
Hampshire do not use credit. Some of the larger insurance companies
do use this credit. I called six agencies of which I know, as a result of
my working days, I called the largest to the smallest in New Hampshire.
I will admit that they all had kind of "iffy" reports on credit rating, but
all agreed that financial circumstances do affect risk. If a person is having financial problems, they may not maintain their car as safely as
those who do, such as possibly brake repairs and that type of thing.
Also, they all agree that financial situations causes a lot more homeowner claims than maybe those who do not, in the way of obtaining
new clothes or whatever may happen with burn holes or whatever. This
is something that I also have seen personally in my business. The basis

my

voting against this, voting for inexpedient to legislate, was that
a marketplace out there, and if someone has financial problems,
and their rate goes up $200, they certainly can go shopping. I think that
this lady should have gone shopping, should have found an agency that
sells for a domicile company and should have been able to... if it was based
strictly on the credit, then she would have been able to get a lower premium. On the other hand, if it was other things involved besides credit,
then probably her rate would be the same with any company. In conclusion, I felt, and we felt, that since some companies use it and some companies do not, that it is a free market and that we should not regulate
the insurance industry over one situation, which is credit rating. We also
feel that the Insurance Department is in the process of making rules, and
that we should allow that department to have the final say where it goes,
and then possibly look at credit rating. Thank you very much.
of

there

is

SENATOR FERNALD:

Senator Flanders, do I understand this bill, that
passes, it does not prevent insurance companies from using credit
history to set their rates?
if it

SENATOR FLANDERS: That is the way that it is presented, yes.
SENATOR FERNALD: What it does is. .if for example, if a company doesn't
.

use credit history to set

its rates,

and

it

signs

up a bunch

of customers, sells

SENATE JOURNAL

5

APRIL 2001

213

them

policies, and then two years from now, they decide that they want to
use credit records to set their rates, they can't use that against any existing pohcyholder?

SENATOR FLANDERS: I am

not sure that

is

the intent. The intent, as

understand it, is that you go in and you insure your automobile at this
rate, and then during the process, between renewal time, if something
has happened and your credit rating is not as good, your rate goes up
at that point. This bill would stop that. I would yield to Senator Gordon
because he is the one who presented the bill. That was my understanding. Now some companies will use a credit rating when they first write,
and they never check it again. Now obviously the reason that we are
doing that is the agent wants to know if people are going to be able to
pay their bill. So a credit rating is automatically done to find out if you
are going to write a $1,000 insurance bill, can they pay it? Some companies use it at that point and never use it again. Other companies used
it in midstream, I think would be the proper way to say that. This would
stop a company from using it midstream. My comment to that would be
that circumstances do change, and when circumstances do change, insurance risks get higher or lower, based upon circumstances.
I

SENATOR FERNALD: My concern, reading this, and people can tell me
am understanding wrong. .my concern is that if this passed, it requires

if I

.

the insurance companies to... as I understand insursince, they set a pool.
They have people who are, in their mind, similar, then they rate them,
and the insurance rates are set for people who fall within these criteria.
My concern is that this looks like it can force the companies to start dividing people into groups and in half, because we are going to have a pool
of people with a certain rate, and yet, when their credit. ..either they start
taking credit into account or their credit status changes, they can't be
treated the way that the rest of the pool is. I wonder if this would create
a bureaucratic nightmare for the insurance companies because they are
going to have people who are in a given risk pool, and yet they can't be
treated the way the others are in the risk pool, because of this language.

SENATOR FLANDERS: That is my understanding. If you are insuring
somebody, and circumstances change, you will not be able to put a premium on that based upon financial credit rating.

SENATOR FERNALD: Did any insurers testify for this, at this?
SENATOR FLANDERS: I am sorry, I don't remember.
SENATOR FERNALD: Did insurers testify against it?
SENATOR FLANDERS: I don't think that any insurers came.
Recess.

Out of Recess.
Senator Hollingworth moved to have SB 126, relative to the use of certain
credit data in underwriting certain insurance policies, laid on the table.

Adopted.

LAID ON THE TABLE
SB

126, relative to the use of certain credit data in underwriting cer-

tain insurance policies.

SB

82, relative to service of process in marital matters. Judiciary Committee. Vote 5-0. Ought to pass with amendment. Senator Gordon for the

committee.
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2001 -0466s
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 82
the enacting clause with the

fol-

lowing:
1

Annulment, Divorce and Separation; Notice; Service of Process. Amend

RSA

458:9 to read as follows:
458:9 Venue; Notice. All libels for divorce shall be brought in the
county in which the parties, or one of them, live, and before the superior court; and the notice of the pendency thereof shall be given to
the libelee personally or otherwise, as the court shall order ] as required by this section.
I. If the parties file a joint libel for divorce, the libel shall be
filed at the appropriate court without further service or notice
required.
II. An individual libel for divorce shall be filed with the appropriate court, together with the filing fee, by the libelant.
Service of an individual libel for divorce may be accepted by
the libelee or the attorney for the libelee, or made by a sheriff.
Upon receipt of an individual libel for divorce, the court shall
attach to the libel a notice to libelee (formerly orders of notice)
and an appearance form. The court shall then send notice to
the libelee indicating that the libel has been filed and that the
libelee or the libelee's attorney may accept service at the court
within 10 days. If neither the libelee nor the attorney for the
libelee accepts service at the court within 10 days as specified
in the correspondence, the libel shall be forwarded to the libelant for service by the sheriff, or deputy, if the libelee lives within
the state or by certified mail if the libelee lives outside the state
of New Hampshire. Service within the state shall be made in
hand or by leaving an attested copy of the libel, notice to libelee, and appearance at the libelee's abode, within 25 days of
the date of the notice to libelee, and the return of service shall
state the street and number, or some other description, of the
,

abode.
III. When the residence of the libelee is not known, the libel shall state the libelee's last known post office address, and
the name and post office address of some near relative of the
libelee, if any is known to the libelant, and otherwise the name
and post office address of some friend of the libelee, such facts
to be verified by the libelant's personal affidavit filed with the
libel. The libelant or libelant's attorney shall file the libel with
the court together with the name and address of a newspaper
published in the city or town nearest to the libelee's last known
address. Service shall then be ordered by publication in a newspaper published in the city or town nearest to the libelee's last
known place of residence in the state of New Hampshire, with
publication to be completed not less than 15 days before the
return date, and by certified mail addressed to the libelee care
of the relative or friend of the libelee, or otherwise as the court
may order. Publication may be waived for good cause upon motion to the court.
2 Effective Date. This act shall take effect January 1, 2002.
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2001-0466S

AMENDED ANALYSIS
This

bill:

I. Clarifies that no service is required if the parties file a joint libel for
divorce.
II. Allows an individual against whom a libel for divorce has been filed
to pick up the libel at the court within a specified time period, after which
it will be served by a sheriff or deputy if the individual lives within the
state or by certified mail if the individual lives outside the state.
III. Allows for service on an individual whose address is unknown by
publication.

SENATOR GORDON: Under

the current law, in marital matters, there
a specific statutory requirement that all service from the Superior Court
be made by the sheriff. As a result, the consequence is that frequently
what happens in marital matters is... although you may not want to have
it, blue lights show up either at your residence or at your place of employment. When the Family Division came into effect, they recognized that
that seem to traumatize the process right at the very beginning, and that
maybe there was an alternative way of serving people. What they did was
they provided people with notice, that the paperwork was at the court, and
gave people ten days to come and pick up the papers, knowing that that
was a much friendlier way to conduct the business £ind to start the process. That is one change that takes place in the bill. There is a second
change that takes place in the bill, and that is that it is also required that
you serve by a sheriff, anyone who is located out of the state. Finding
people that are located out of the state is hard enough without finding
a sheriff to serve them, in many cases. In other types of court actions,
we have allowed service by mail. Either certified or registered mail, so
that you receive an acknowledgement that the person received the paperwork that was required, to initiate the proceeding. So this again, makes
this a friendly process by indicating that you can, in fact, serve out of state
litigamts, in a marital matter, custody matter, by providing them notice
through a registered or certified mail. I think that it is a big improvement
for the court system. I would encourage you to support the bill.
is

Amendment
Ordered to

SB
5-0.

adopted.

third reading.

misdemeanor jury trials. Judiciary Committee. Vote
Inexpedient to Legislate, Senator Gordon for the committee.

90, relative to

SENATOR GORDON: Currently, if you are accused of a class A misdemeanor, you are entitled to a trial in the district court. After you are tried
in the district court, if you don't feel that you are happy with the results,
if you are the defendant, you can then appeal to the superior court and
have a jury trial. There was an effort made with SB 90 to do away with
this process, to change the process so that at the very initiation of the
process, you would elect whether or not you want to have a jury trial.
Then you would be entitled to only one trial. If you elected the jury trial,
that would be in the superior court only. The testimony from the court
system was that this would substantially increase the expense to the
court system. Although they favor doing away with having duplicate
trials, it would substantially increase the expense. The committee recommended this inexpedient to legislate.
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Senator Hollingworth moved to have
jury trials, laid on the table.

5
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APRIL 2001
90, relative to

misdemeanor

Adopted.

LAID ON THE TABLE

SB
SB

misdemeanor jury trials.
116-FN, relative to motor vehicle offenses which

90, relative to

result in the death
or serious bodily injury of another. Judiciary Committee. Vote 5-0. Inexpedient to Legislate, Senator Roberge for the committee.

Senator Roberge moved to have SB 116-FN, relative to motor vehicle
offenses which result in the death or serious bodily injury of another, laid

on the

table.

Adopted.

LAID

SB

ON THE TABLE

116-FN, relative to motor vehicle offenses which result in the death

or serious bodily injury of another.

SB

180-FN-A, establishing the Hooksett

district court as a full-time court
therefor. Judiciary Committee. Vote 5-0.
Inexpedient to Legislate, Senator Fernald for the committee.

and making an appropriation

SB

Senator Fernald moved to have
district court as a full-time court
for, laid on the table.

180-FN-A, establishing the Hooksett
and making an appropriation there-

A division vote was requested.
Recess.

Out of Recess.

A roll

call was requested by Senator Barnes.
Seconded by Senator Gatsas.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Disnard, Eaton, Fernald, O'Heam, Pignatelli, Francoeur,

Klemm, Hollingworth,
Cohen.
The following Senators voted No: Boyce, Flanders, Roberge,
Larsen, Gatsas, Barnes.
Yeas: 18 - Nays: 6
O'Neil, Prescott, D'Allesandro, Wheeler,

Adopted.

LAID ON THE TABLE
SB

180-FN-A, establishing the Hooksett
and making an appropriation therefor.

district court as a full-time court

190, dedicating the 1-93 causeway at Moore Dam and the Cottage
Street Bridge in Littleton. Transportation Committee. Vote 5-0. Ought
to pass with amendment. Senator Gordon for the committee.

SB

2001 -0638s
01/09

Amendment to SB 190
by replacing section 4 with the following:
4 Effective Date. This act shall take effect upon its passage.

Amend

the

bill
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SENATOR GORDON: I hope if anybody is going to table it, they would
do it right away, so that I don't have to go through this. This bill, SB 190,
dedicates two roadways in the town of Littleton. The first, just to give
you an explanation, would dedicate the causeway at Moore Dam to Mr.
Curran and Mr. McAvoy, both of whom are still alive, I might add. Many
of you may be familiar with the Moore Dam in Littleton. The Moore Dam
was built... and it produces power and it also provides flood control in
the upper valley of the Connecticut River. It is a huge undeveloped water
body. When the dam was built there, it was the plan of the federal government to build a bridge also, for route 93, just south of the dam. That
was going to be at the expense of... a substantial expense of $20 million
to build this bridge over the Connecticut River. Mr. Curran and Mr.
McAvoy thought that was a waste of federal money. It was a waste of
federal money because the dam was there and they could put the road
bed for route 93, a causeway, across the dam. So they made it a special effort... and in fact, I think that it was Mr. McAvoy, who happened
to be down at the White House when President Reagan was president
and suggested that he could save several million dollars if he would do
this. In fact, they took the idea, and eventually they did build a causeway across the dam, and it did save us taxpayers several million dollars
in doing that, and you don't have two huge structures there, a dam and
bridge now. They are combined into one. The town of Littleton would like
to have us dedicate that causeway to Mr. Curran and Mr. McAvoy for
their attention. They do have a bridge located on Cottage Street, in the
town, and the Veterans' from Littleton came down, and they said that
at the same time, they would like to dedicate that bridge as the Veterans' Memorial Bridge. The Transportation Committee believes that their
requests are reasonable. We are asking you to support passage of the bill.

SENATOR BURNS: I would just like to rise in strong support of this.
These two men in Littleton saved the government a tremendous amount
of money. Not only, as Senator Gordon has said, in the initial construction, but the causeway doesn't take the maintenance that a bridge would,
so it has been a continuous win/win situation. They are also dedicating,
as he said, a bridge to the veterans. I believe that Littleton said that over
all the wars, over 37 veterans have lost their lives, and they wish to
dedicate this to the veterans.

SENATOR MCCARLEY:

I rise to speak very briefly, sitting on the Transportation Committee, I thought that it was very interesting at the end
of the hearing, that members who had come down from Littleton made
it very clear that Mr. Curran and Mr. McAvoy probably hate the idea of
the money that is going to be spent on the plaque to honor them. So they
continue the spirit.

Amendment
Ordered to

adopted.

third reading.

SB 147, relative to the calculation of stumpage value in determining the
timber tax assessment. Ways and Means Committee. Vote 5-0. Ought to
pass with amendment. Senator Eaton for the committee.
2001-0605S
10/04

Amendment
Amend RSA
with

79:1, III as inserted
the following:

SB

147

by section

1 of

to

the

bill

by replacing

it
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"Stumpage value" means the amount determined by the assessthe same manner as other property values for the purposes
of taxation. When competitive bids have been the basis for For standing timber sold to a purchaser, the assessing official shall consider
in.

ing

officials in

]

[

the sale price on a per cord, per 1,000 board foot, by weight or other basis
the price so paid shall be considered by the assessing officials ] when
calculating stumpage value. The assessors shadl consider any reasonable costs incurred by the owner to access and remove said wood or timber, less any costs for services which are in excess of those necessary to
remove said wood or timber. The burden shall be upon the owner filing
the "Report of Wood Cut" form to demonstrate the reasonableness of a
claim under this paragraph. [When open competitive bidding is not the
basis for the sale, the assessing officials shall ] If the assessing official
finds that a claim is not commercially reasonable then the assessing official may, after conducting an inspection of the property, use
the average stumpage vEilue list provided by the department of revenue
administration tziking ]. For sales of timber where the product is not
sold as standing timber, the assessing official shall use the aver[

[

,

age stumpage value

list provided by the department of revenue
administration. Any time the average stumpage value list provided
by the department of revenue administration is used, the assessing official shall take into consideration the location of the timber, the
quality of the timber, the size of the sale and any other factors necessary
to harvest the wood or timber that affect the value of timber being cut.

Stumpage value of all forest products except those customarily measured
by the cord, by weight or by the piece shall be determined on the basis of
international 1/4 inch rule log scale. If there are questions by the assessors regarding the true and accurate stumpage values reflected in contracts presented by the owner as the basis for timber tax assessment, the
department of revenue administration, property appraisal division shall
be available to assist or advise the municipalities in the proper calculation of the stumpage value for assessment purposes.
Senator Eaton moved to have SB 147, relative to the calculation of stumpage value in determining the timber tax assessment, laid on the table.

Adopted.

LAID ON THE TABLE

SB

147, relative to the calculation of stumpage value in determining the
timber tax assessment.

TAKEN FROIVI THE TABLE
Senator Pignatelli moved to have SB 64, establishing a fund to pay mediators in the probate courts, taken from the table.

Adopted.

SB

64, establishing a fund to pay mediators in the probate courts.

Question is on the committee report of inexpedient to
Senator Pignatelli moved ought to pass.

legislate.

TAPE CHANGE
TAPE INAUDIBLE
SENATOR BOYCE: TAPE INAUDIBLE change the rules and raise the
fee to $5...

SENATOR PIGNATELLI:
would raise the

fee $5

Well, the filing fee

more

to

fund this

now

filing fee.

is

$120. The courts
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SENATOR BOYCE: My question is, because the fiscal note seems to imTAPE INAUDIBLE that they come out of the existing fee.
SENATOR PIGNATELLL I think that probably I would hke to yield to

ply that

Senator Gordon.

SENATOR BOYCE: Thank you.
SENATOR GORDON: I would be happy to

address that. Senator Boyce

absolutely right. If you read the legislation, all it does is to authorize
the court to use $5 of the fee for purposes of creating a mediation program. Having inquired of Judge Maher in his testimony, what his intentions would be, his intentions clearly would be to raise the fee $5 through
court rule. If I could just speak briefly to the bill. Probate court... many
of you are familiar with the distinctions in the courts, as to what type
of cases they handle. We do have a voluntary mediation program, which
doesn't cost money in the Superior Court. But in the Superior Court,
generally what we are doing is fighting over money. Paying somebody
something. Generally you can have a meditation and that mediation will
last for a relatively short period of time, where both parties present their
cases, and an experienced attorney can then say, based upon my experience, based upon my history, I think that you ought to settle this case
for this amount of money. That is a pretty easy case to resolve. But in
the probate court, you are dealing with much different cases. You are
dealing with cases, for example, to give you an example of a recent one
that I was involved with, with a guardianship of somebody who has been
committed to the state hospital. Their brother was appljring for guardismship. This person was very wary of having their brother oversee their
affairs. Not that they didn't want their brother to do that, but they were
just concerned about how the brother would assert himself in terms of
doing things for the person who had been involuntarily admitted. In that
particular case, that ended up going to a trial in the probate court. A very
hurtful exercise for everybody, what people have to testify and you deal
with rules of evidence, and not a particularly enjoyable work. Perhaps
with a mediator, they could have come in and perhaps resolved the issues between the parties. It would have been much less expensive. I am
not sure that that is a benefit, but it would have been much less expensive, but the other issue is, it would have resolved the case less dramatically. The guardianship, marital matters, with those types of issues, these
types of mediators would be very beneficial. But it isn't as simple as just
finding the right number to get the job done. So I think that it is a worthwhile program and I would ask your support for the bill.
is

SENATOR D'ALLESANDRO:
the
tor

I

rise to

speak very briefly in support of

The present proposal... I would just like to reiterate what SenaGordon just said, would be paid for by an increase of $5 in the prebill.

fee. Also, it is not unusual for families with financial resources to
resolve these issues with the aid of a paid mediator. This would make
the resource available to all parties in probate, so I think that it would
be a fair situation. Thank you.

entry

SENATOR FLANDERS: Very briefly, Mr. President, my experience in insurance is that mediation is the way to go. I strongly support this bill.
I have seen it work, I have seen it save a lot of dollars, and I certainly
hope that you will support this. Thank you.
Adopted.

Ordered to

third reading.
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RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
SENATOR LARSEN (RULE

#44): Once again, yesterday we found ourselves in a position of looking for our Senate Calendar and not knowing what we are voting on today. In referring to chapter 91-A, I read the
preamble to the public records and open access to public records statute, which says, "openness in the conduct of public business is essential
to a democratic society. The purpose of this chapter is to ensure both the
greatest possible public access to actions, discussions and records of all
public bodies and their accountability to people." Now later on, it defines
a public proceeding certainly of the General Court, which we are. Further on, it talks about meetings being opened to the public, and it says,
"except in emergencies, the time and place, and presumably, the content
of the meeting, shall be posted in two appropriate places, at least 24 hours
prior to a public meeting." When some of us went onto the Internet last
night, we were unable to find the Senate Calendar to notify us of what
we were voting on. The issue before us is if that is true of those of us
who know how to find public meeting notices, cannot find it, what are
we doing to the public? Also, our rights as legislators to prepare floor
amendments and floor statements, we need to have adequate public notice, both for ourselves and for the rights of the public. I urge all of us
in committees, to get our bills out by Tuesday, and we need to follow the
public meeting laws of this state. I urge you, let's not keep going like this.
It makes it very difficult for us, and it is unfair to the public. Thank you.

LATE SESSION
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House messages. Enrolled bills and amendments and
that when we adjourn we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

SB
SB

64, establishing a fund to pay mediators in the probate courts.

82, relative to service of process in marital matters.

HB

102, allowing bankruptcy judges to perform marriages after obtaining a special license.

HB

109, establishing a committee to study the consumer protection

fort in

New

ef-

Hampshire.

HB

113-L, relative to the Nute High School and library trustees.

SB

117, relative to extended school year services for educationally dis-

abled children.

SB

190, dedicating the 1-93 causeway at
Street Bridge in Littleton.

Moore

Dam

and the Cottage
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recess to the Call of the Chair.

Out of Recess.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

HE
HE

Bills has examined and found
House and/or Senate Bill:

correctly

En-

106, relative to honey products.
117, establishing a committee to study the adoption of the uniform
interest ownership act.

common

HE
HE

144, establishing a committee to study the

CHINS

process.

163, establishing a committee to study opening the state house to
the public on weekends.

HE

168, relative to transfers of ownership of cemetery plots or burial
spaces.

HE 233, amending the duties of the oversight committee for the severely
developmentally disabled.

Senator Pignatelli moved adoption.

Adopted.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

House Bills numbered 202-242
and second time by the therein

Clerk,
first

list in the possession of the
shall be by this resolution read a
listed titles, and referred to the

therein designated committees.

Adopted.
First

and Second Reading and Referral

HE 202, relative to the legislative ethics committee. Internal Affairs
HE 242, extending the reporting deadlines for certain study committees
and commissions. Internal Affairs

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HE

351-FN-A-L, requiring the state to fully fund school building aid
payments for fiscal year 2001 and making an appropriation therefor.

INTRODUCTION OF HOUSE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,
and

that in accordance with the

list in the possession of the
shall be by this resolution read a first
second time by the therein listed title, and referred to the therein

Clerk,

House

Bill

numbered 351

designated committee.

Adopted.
First and Second Reading and Referral
351-FN-A-L, requiring the state to fully fund school building aid
payments for fiscal year 2001 and making an appropriation therefor.

HE

Finance
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HOUSE MESSAGE
The House of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

123-FN, relative to the retirement system classification for the director of the division of safety services, department of safety.

HB

208-FN, changing the license requirement for operators collecting
the meals and rooms tax.

HB

311-FN-A, increasing the fees under the laws relative to sewage
disposal systems to support a position at the department of environmental services to advocate for and implement long-term septage disposal
solutions in partnership with New Hampshire municipalities.

HB

347-FN, relative

to terminal

pay

for certain state officials or

em-

ployees.

HB 453, establishing a 4-year term for the commissioner of the department

of corrections.

HB 489, relative to the regulation

of rural electric cooperatives by the
public utilities commission and relative to transition and default service.

HB
HB

570-FN, relative

to the

unemployment compensation

law.

594, establishing a committee to study the law on justification for
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors.

HB 635, relative to family mutual support services.
HCR 10, supporting the electoral college.
HCR 13, calling on the President and the Congress

to fully

fund the

federal government's share of special education services in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 123 - HCR 13 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
Clerk,

the therein designated committees.

Adopted.
First

HB

and Second Reading and Referral

123-FN, relative

system classification for the didepartment of safety. Executive

to the retirement

rector of the division of safety services,

Departments and Administration

HB

208-FN, changing the license requirement for operators collecting
the meals and rooms tax. Ways and Means

HB

311-FN-A, increasing the fees under the laws relative to sewage
disposal systems to support a position at the department of environmental services to advocate for and implement long-term septage disposal solutions in partnership with New Hampshire municipalities.

Environment

HB 347-FN, relative to terminal pay for certain state officials or employees.

Executive Departments and Administration
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HB 453, establishing a 4-year term for the commissioner of the department

of corrections.

Executive Departments and Administration

HB 489,

relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service.

Energy and Economic Development

HB 570-FN, relative to the unemployment compensation law. Insurance
HB 594, establishing a committee to study the law on justification for
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors. Education

HB

635, relative to family mutual support services. Public Institutions, Health and Human Services

HCR
HCR

10, supporting the electoral college.

Public Affairs

13, calling on the President and the Congress to fully fund the
federal government's share of special education services in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act. Education

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

101, requiring registered lobbyists to sign a statement concerning
false statements or misrepresentation of material facts.

HB
HB

141-L, relative to regulation of junk yards.
164, relative to exceptions to the confidentiality of certain departof employment security records.

ment

HB 210-FN, relative to the penalties for persons convicted of subsequent
DWI

HB
HB
HB

offenses.

271, relative to criminal liability for the conduct of another.

362-FN,

relative to the practice of veterinary medicine.

369, relative to driving in highway construction and maintenance

areas.

HB 390, relative to the Born-Alive Infants Protection Act.
HB 396, relative to the practice of physicians and surgeons.
HB 408-FN, relative to the regulation of nursing by the board of nursing.
HB 426, relative to the voluntary scrapie flock certification program.
HB 448, relative to procedures for crews and provision of counseling
services following a railway accident.

HB 459-FN, relative to inspection requirements for antique vehicles.
HB 475, establishing a commission for the development of a statewide
protocol for interviewing victims of sexual assault crimes.

HB 499, making state-appointed advisory committees subject to the rightto-know law.

HB 553-FN-L, requiring background checks for nursing home employees.
HB 585, relative to the membership and duties of the council on resources and development.
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HB 637-FN, requiring annual training for members of the workers' compensation appeals boaird.

HB 648-FN, authorizing licensing of homeless youth programs.
HB 726-L, relative to change of school assignment and transfers of public

school pupils.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 101-726 shall be by this resolution read a
and second time by the therein listed titles, and referred to the

Clerk,
first

therein designated committees.

Adopted.
First

and Second Reading and Referral

HB

101, requiring registered lobbyists to sign a statement concerning
false statements or misrepresentation of material facts. Internal Affairs

HB
HB

141-L, relative to regulation of junk yards.

Environment

164, relative to exceptions to the confidentiality of certain departsecurity records. Executive Departments and

ment of employment
Administration

HB 210-FN, relative to the penalties for persons convicted of subsequent
DWI

offenses.

Judiciary

HB 271, relative to criminal liability for the conduct of another.

Judi-

ciary

HB 362-FN, relative to the practice of veterinary medicine. Executive
Departments and Administration

HB

369, relative to driving in highway construction and maintenance

areas.

TVansportation

HB 390, relative to the Live-Birth Infants Protection Act. Judiciary
HB 396, relative to the practice of physicians and surgeons. Public Institutions,

Health and

HB 408-FN,
ing.

Human

Services

relative to the regulation of nursing by the board of nurs-

Executive Departments and Administration

HB

426, relative to the voluntary scrapie flock certification program.
Wildlife and Recreation

HB

448, relative to procedures for crews and provision of counseling
services following a railway accident. Executive Departments and

Administration
HB 459-FN, relative
Transportation

to inspection

requirements for antique vehicles.

HB 475,

establishing a commission for the development of a statewide
protocol for interviewing victims of sexual assault crimes. Judiciary

HB 499, making state-appointed advisory committees subject to the rightto-know law. Internal Affairs

HB 553-FN-L,
ees.

requiring background checks for nursing home employPublic Institutions, Health and Human Services
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HB

585, relative to the membership and duties of the council on resources and development. Energy and Economic Development

HB 637-FN, requiring annual training for members of the workers' compensation appeals board. Insurance

HB 648-FN, authorizing licensing of homeless youth programs. Public
Institutions, Health and Human Services
HB 726-L, relative to change of school assignment and transfers of public

school pupils.

Education

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Thursday, April 12, 2001 at 10:15 a.m.

Adopted.

Adjournment.

April 12, 2001
The Senate met

at 10:15 a.m.

A quorum was

present.

The prayer was

offered by the Reverend,

David

R Jones, Senate Chaplain.

to make decisions - by reflex or by reflection.
person, including a political leader, who makes his/her choices
based on a reflexive reaction, is usually pretty predictable in what they
Eire going to do. The problem with this approach is that, except in the case
of a sudden and unexpected emergency, the reflex style to decisionmaking
doesn't give you very many options.
you apply the other style,
the reflective one, it takes much harder work, it can be a lot messier

There are two primary ways

A

When

and the end result often includes some unanticipated surprises. But it
second approach, as opposed to the first, that will bring forth
from you the very best of who you are and what you have to offer. And
that is what we need. There is a storm brewing on the far side of this
wall - and it's headed this way. When it gets here, you will need to
apply one of those two approaches to making some very important
decisions. Choose your approach carefully, for we will have to live
with it.
is this

Let us pray:
Lord, may the ominous rumbling which we can hear within all the challenges of our lives, bring forth from each of us the very best that You have
placed there within. And may it remind us of Your thunderous and allAmen.
pervasive care for each one whose life we touch.

Senator Eaton led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS
SB 71, relative to the New Hampshire read estate practice act and the regulation of licenses by the real estate commission. Executive Departments and
Administration Committee. Vote 3-0. Ought to pass with amendment. Senator Frsincoeur for the committee.
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2001-0746S
08/09

Amendment to SB 71
Amend the title of the bill by replacing it with the following:
AN ACT establishing a study committee relative to the regulation and
compensation of persons licensed under the real estate practice act.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the regulation and compensation of persons licensed under the real es-

tate practice act.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall assess possible changes to the real estate practice act regarding agents and agencies, and consider exceptions
to prohibited payments by licensees. The committee shall review problems involving the real estate practice act, if any, and potential solutions.
4 Chairperson; Quorum. The members of the study committee shall elect
a chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the senate clerk,
speaker of the house of representatives, the house clerk, the governor,
and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.

2001-0746S

AMENDED ANALYSIS
This bill creates a committee to study the regulation and compensation of persons licensed under the real estate practice act.

SENATOR FRANCOEUR: This bill was originally intended to clarify
the role of nonagents and dual-agents in the real estate business. Proponents of this bill argued that with this legislation, principals would
no longer be held accountable for misrepresentation by the agent.
There was active opposition to this bill also. Opponents voiced concerns that the consumer should know up-front, if there may be conflict down the road if an agent decided to represent not only the buyer,
but also the seller. With other concerns also raised, the committee
decided this is a topic that warrants further study. To that purpose,
the bill was amended to form a study committee of both Representatives and Senators that will look further into this matter. This same
committee will also study the viability of SB 113, which addresses the
issue of "fees for services". The committee recommends ought to pass
with amendment.
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SENATOR LARSEN: I just rise to point out that SB 113, which is being
incorporated into this study, relates to the issue of buyer/brokers who have
found it difficult to practice the way that they have normally practiced
through fee for services, because of a real estate commission decision. I
am assuming that in putting this into a study together with the real estate commission, we will find a resolution which allows buyer/brokers who
are attempting to bring the consumers of real estate some savings. So I
hope that the result of this study will mean that buyer/brokers will find
a solution that works for everyone. I am, at this point, agreeable to SB
113 being studied as well. Thank you.
Amendment
Ordered to

SB

adopted.

third reading.

113, relative to the sharing of consideration paid to persons licensed

under the real estate practice act. Executive Departments and Administration Committee. Vote 3-0. Inexpedient to Legislate, Senator Francoeur
for the committee.

SENATOR FRANCOEUR: Much like SB 71, the committee believes
that this legislation has much potential; however, we believe that it
needs much further study before any action is taken on this particular issue. For this reason, we recommend that the bill be inexpedient
to legislate, and that its subject be reviewed by the study committee
formed in the amendment for SB 71. After careful review, the study
committee will then make its recommendations to the Senate regarding "fees for service". The committee recommends this bill as inexpedient to legislate.
Committee report

of inexpedient to legislate is adopted.

SB

143-FN, regulating home improvement contractors. Executive Departments and Administration Committee. Vote 3-0. Ought to pass with
amendment. Senator Flanders for the committee.

2001-0706S
08/01

Amendment
Amend

the

AN ACT
Amend

title

of the bill

to

SB 143-FN

by replacing

it

with the following:

establishing a study committee relative to registering
lating home improvement contractors.

the

bill

by replacing

all after

and regu-

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
registering and regulating home improvement contractors.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. The committee may solicit information from any source the committee deems relevant to its study.
III. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study the issues relative to registering
and regulating home improvement contractors.
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4 Chairperson; Quorum. The members of the committee shall elect a
chairperson from among its members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section. Four members of the committee shall constitute a quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2002.
6 Effective Date. This act shall take effect 60 days after its passage.

2001-0706S

AMENDED ANALYSIS
establishes a committee to study registering
improvement contractors.

This

home

bill

and regulating

SENATOR FLANDERS: This was a very difficult hearing. A lady from
the area of Nashua came in and really had extreme problems with a contractor. The testimony was truthful and what happened, happened. Unfortunately, we did not feel that this bill could possibly cover some of the
things that happened. It was a situation where we had building inspectors who came on site and were no help to this lady. We found, through
our investigation in the hearing, that there is no regulating authority
that requires the licensing of any type of home improvement contractors.
It was a very troubling testimony. In fact, there were photographs that
were taken of work that had been done in this house. Windows were put
in the wrong places, pipes and electricity put in the wrong places. We
felt very sorry for her. All of us felt the same way, but we didn't feel that
this bill does what needs to be done. As the result of that, we spoke to
the sponsor. Senator Pignatelli, who has agreed to amend this to refer
it to a study committee. We recommend, on a 3-0 vote, that this bill ought
to pass as amended. Thank you.
Amendment
Ordered to

HB

adopted.

third reading.

to the board of pharmacy and the regulation of
pharmacists. Executive Departments and Administration Committee.
Vote 3-0. Ought to pass with amendment. Senator Francoeur for the
committee.

126-FN, relative

2001-0742S
10/09

Amendment
Amend

to

HB

126-FN

by deleting section 4 and renumbering the original sections 5-8 to read as 4-7, respectively.
the

bill

2001.0742s

AMENDED ANALYSIS
certain definitions and allows graduates of Canadian
colleges of pharmacy to directly apply for examination and licensure.

This

bill clarifies

SENATOR FRANCOEUR:

This bill was submitted on behalf of the Pharprovides for some housekeeping changes regarding
the pharmaceutical industry. The first part of the bill makes some technicail changes to the definitions of the terms "pharmacist in charge" and
"prescription." The second part of the bill permits a per diem increase

macy Board, and

it
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to $100 for board members, in order to help cover the cost of
extra staff when they're attending board meetings. This extra cost will
be covered through the board, and will therefore, have no impact on state
expenditures.

from $50

Recess.

Out of Recess.
Senator Eaton moved to have HB 126-FN, relative to the board
macy and the regulation of pharmacists, laid on the table.

of phar-

Adopted.

LAID ON THE TABLE

HB

126-FN, relative

to the

board of pharmacy and the regulation of

pharmacists.

HB 228, relative to dealing in and possessing prescription drugs by podiatrists.

Ought

Executive Departments amd Administration Committee. Vote 3-0.
to pass. Senator Flanders for the committee.

SENATOR FLANDERS: We have

a situation here that has been going on
about 15 years, again, nobody knew about it. We have podiatrists who
are not legally supposed to prescribe drugs or give medicines. They have
indeed been doing it for about ten years. Somebody was reading a statute, RSA315 or 318, and found that this practice was eliminated. All that
we are doing in this is adding podiatrists into the statute so that they can,
from this day forward, legally prescribe medication and drugs. The committee voted 3-0 that this bill ought to pass. Thank you very much.
for

SENATOR FERNALD:

Senator Flanders, the question

is this,

do podia-

would podiatrists have unlimited prescription authority or are
there other statutes that limit them to painkillers or what have you? Or
trists, or

are they going to be prescribing everything?

SENATOR FLANDERS:

There was a letter from the Board of Pharmacy
at the time of testimony, and their name is being
added along with dentists and physicians and with equal power, as far
as I know, to distribute drugs, physicians, dentists, optometrists, veterinarians are all included. All of these were in there except the podiatrists.

that

was submitted

They are adding that one word.

SENATOR FERNALD: What we learned last year in debate, was that
optometrists can prescribe some drugs but not others. I guess what I am
trying to find out is will podiatrists be like that or will they be like physicians, they can prescribe anything?
SENATOR FLANDERS: I do not know the answer.
SENATOR FERNALD: Maybe somebody else does.
SENATOR FRANCOEUR: The State Board of Pharmacy

presented a
committee. I will be brief. I will read a few points from it.
"In the spring of 2000, it came to our attention that sometime during one
of the legislative sessions, a clerical error had occurred and podiatrist
had been omitted from one of the enabling statutes, RSA 318:42. This
happened in 1983 and over the past 15 years, it has been amended more
than a number of fair times, and certain sections have been rewritten
multiple times as well. The end result is that according to current language, podiatrist should not be in possession of any prescription, controlled or noncontrolled drugs." This is from Pharmacy Board and it
says, "The assessment is that the oversight probably occurred in the
letter to the
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1983 revision". Podiatrists, like many others, are limited by the scope
of practice, which is in the statutes. That is the controlling section that
tells them that if you go to the eye doctor, you can't have him look at your
foot, because it is limited to the scope of their practice.

SENATOR FERNALD: Thank you.
SENATOR WHEELER: I was going to answer the question,
tor Francoeur did. I am all set.
SENATOR FERNALD: Senator Francoeur, I understand the

but Sena-

podiatrist
statute, but, is there something in the statute books that limits the prescription powers of a podiatrist?

SENATOR FRANCOEUR: Senator Fernald, I think that it is limited by
the scope of their practice, just like you can't go to a dentist and ask him
to give you a prescription for your eyes. It is beyond the scope of their
practice.

SENATOR FERNALD: Is that by statute or somewhere else?
SENATOR FRANCOEUR: I believe that the scope of their practice is in
statute, and then the boards work within, exactly how that works between their scope of practice.

SENATOR FERNALD: Well if it is in the statute, it would be interesting to know where it is. I am looking quickly through the podiatry statutes and I don't seem to see it.

SENATOR FRANCOEUR:
That

is

what

I

This would be the prescription drug section.

just read off to you,

RSA

318:42.

SENATOR WHEELER: Senator Fernald, frequently in the statutes, we
simply say that they must practice within their scope of practice, but we
leave the details of the scope of practice to the various boards, rather
than having our statutes saying exactly what medications or drugs some
professional may be able to use. I am assuming that is the case with the
podiatrists. If you don't practice within your scope of practice, then you
are violation the law, because you are outside of your scope of practice.
You would then be open to malpractice suits. We do not generally put
every single thing that a medical professional person can prescribe in
the statutes. We leave that to the various governing boards.
Adopted.

Ordered to third reading.

SB

111-FN, extending the term for the payment of group health insurance premiums for certain retired members of the retirement system.
Finance Committee. Vote 4-1. Ought to pass. Senator Hollingworth for
the committee.

SENATOR HOLLINGWORTH: This was voted out of Insurance. This bill
extends the payment of group health insurance premiums for teachers
and political subdivision members in the retirement system. The bill will
extend the health insurance premiums, subsidize certain teachers and
employee members of political subdivisions. Those eligible include members and spouses or beneficiaries, including disabled children, who retire,
at service or disability retirement on or before July 1, 2008 at age 66, with
at least 20 years creditable service, or at age 55-59, at least 30 years of
creditable service, invested termination members and spouses who completed at least 20 years of creditable service, and prior to July 1, 2008
receiving allowance and subsequently obtain the age of 60. This estimates
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the cost of these benefits from the special accounts will be $6,930,000. .and
employees and teachers. The committee voted ought to pass and we would
ask the Senate to do the samie.
.

SENATOR BOYCE: I rise in opposition to this. I oppose these type of bills
as a general practice. Because what these bills are doing is they are taking from the special account, which is provided to make sure that there
is money in that account for cost of living increases in future years. And
because of the recent good fortune of the fund, having more money in it
than was necessary, for the next three years of cost of living increases,
there is a general move, with these type of bills, to raid that fund. It is
my belief that when we have the next economic downturn, that fund will
be depleted £ind there will not be the money in there to do the cost of living adjustments for the retirees. Then they will come back to the legislature and also to their city and towns to increase the funding for the retirement system. On that basis, I will vote against this bill and others
similar to it.

SENATOR WHEELER: Our wonderful President is the prime sponsor
bill, and it is my understanding that all that it does is to extend

of this

the deadline from 2004 to 2008 for when people can retire, in order not
to encourage more people to take early retirement. So in many ways, I
would consider it a cost-savings bill.

SENATOR HOLLINGWORTH:

I would like to add that there is enough
in the special account to cover this, even after the COLA's were
approved last week by the Fiscal Committee. There is no further liability to New Hampshire.

money

Recess.

Out of Recess.

Question

A roll

is

on the committee report of ought to pass.

was requested by Senator Pignatelli.
Seconded by Senator Cohen.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Femald, O'Heam,
call

Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,

Klemm, HoUingworth, Cohen.
The following Senators voted No: Boyce.
D'Allesandro, Wheeler,

Yeas: 23

-

Nays:

1

Adopted.

Ordered to

third reading.

SB 125-FN,

relative to election of optional allowances by retirement
system members granted disability retirement and relative to an exception to the 120-day requirement for payment of compensation. Finance
Committee. Vote 4-1. Ought to pass. Senator HoUingworth for the com-

mittee.

SENATOR HOLLINGWORTH: Senate Bill 125 allows the retirement
system members granted a disability retirement by the Board of Trustees, to have 120 days from the decision to elect an optional allowance. The
New Hampshire Retirement System has stated that this bill will increase
state and county and local expenditures by an undeterminable amount in
fiscal year 2001 and each fiscal year thereafter, and will have no impact
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on revenues. Furthermore, a one-time expense to the state will be incurred at $17,500 in an ongoing expense of $5,000 annually to allow the
New Hampshire Retirement System to make needed calculations. The
committee has been assured that all expenses will fall on the backs of the
retirement system and not the general fund. The Committee on Finance
has voted 4-1 as ought to pass. We would urge you to do the same. I would
remind you that this received a 4-0 vote out of Insurance and had voice
vote on the Senate floor and was sent to Finance.
Adopted.

Ordered to

third reading.

SB

10, relative to the transcription of hearings before standing committees of the senate. Internal Affairs Committee. Vote 3-1. Inexpedient to
legislate, Senator Boyce for the committee.

SENATOR BOYCE: I rise to ask you to vote with the committee as inexpedient to legislate against SB 10. On its face, this bill is about transcripts
of hearings before standing committees of the Senate. Currently, our practice is to produce transcripts of hearings. Most of us would agree that the
transcripts are a good thing. In reality, however, this bill would change
how transcripts are done and codify the process into state law. There are
three major reasons to oppose this change. Senate Bill 10 would require
by law, transcripts of all committee proceedings, not just transcripts of
committee hearings, as is currently done. This is a major policy change
and a bad idea. Senate Bill 10 would require verbatim transcripts, which
is not what we do now. This is another major policy change and another
continue our current hiring
bad idea. Senate Bill 10 TAPE
practices, which have served the Senate well for many years. Any one of
those reasons is enough to oppose the bill - taken together to make the
bill totally unsupportable. I recommend that we maintain our current
practice of producing transcripts and our current personnel practices. I
respectfully ask that we defeat SB 10 by voting with the committee with
the recommendation of inexpedient to legislate.

CHANGE

SUBSTITUTE MOTION
Senator D'Allesandro moved to substitute ought to pass for inexpedient
to legislate.

SENATOR D'ALLESANDRO: First, I brought an amendment to the
committee, which was evidently either misplaced or not heard, because
it never appeared as part of the official record. I do have that amendment with me today. I would like to speak to the process, to answer
some of the items that were brought forth by Senator Boyce. The Senate currently does verbatim transcripts and has done verbatim transcripts for a long period of time. This just codifies a practice that is
currently in place. Why is that so important for the Senate to do this?
Because Senate records, our committee hearing records, are often looked
at by people who are involved in the process. I would like to give you
a graphic illustration. Last year, one of my constituents was involved
with a problem in Manchester, as a result, had to come back and research the Senate records in order to get a verbatim transcript of what
happened in conjunction with a piece of legislation. The ability to do
this, helped that constituent in solving his problem. I think that is important. Those of us who have come to the Senate from the House,
know what records are like, in terms of the House. The clerk of the
committee in the House, does a recall of what actually happened, in
their opinion, and puts that into the record. Again, those of us that
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served in the House know that verbatim records are nonexistent. When
you are looking for legislative history or legislative intent, you have to
go by what the clerk has put for^vard. The only committee in the House
that has verbatim transcripts was Appropriations, now called Finance.
So we have a history of doing it. This just codifies what we are doing.
Now with respect to a personnel situation, that doesn't change the personnel situation at all. The Clerk has always been in charge of the secretaries. The amendment that I brought forth, said that the Clerk isn't
going to do all of these transcripts by herself, the secretaries are going to do the transcripts, as they do now. So we are not changing anything. What we are doing is saying that we have a practice, we want
to put it in law because it is very important. As we move forward in
this process, what we do becomes part of the permanent record. We
know how important the permanent record is now. We know that people
are accessing the record all of the time. We are in a new age. We are in
a new world. This is very important. It is very important to me, as a
Senator, and it is very important to my constituents. It isn't going to cost
anymore money. It is something that we do now. It is presently in place.
I hope that the Senate can rethink the position and support ought to
pass. Then I will offer the floor amendment that does clarify this situation. Thank you very much, Mr. President.

Recess.

Out of Recess.

on the substitute motion of ought to pass.
call was requested by Senator D'Allesandro.
Seconded by Senator Wheeler.
The following Senators voted Yes: Johnson, Below, McCarley,
Question

is

A roll

Disnard, Pignatelli, Larsen, Gatsas, Barnes, O'Neil, D'Allesandro,
Wheeler, Hollingworth, Cohen.

The following Senators voted No: Bums, Grordon, Boyce, Flanders,
Roberge, Eaton, Femald, O'Heam, Francoeur, Prescott, Klemm.
Yeas: 13

-

Nays: 11

Adopted.
Senator D'Allesandro offered a floor amendment.

2001-0040S
10/04

Amendment
Amend RSA

to

SB

14:10-a as inserted by section

10

of the bill by replacing it
with the following:
14:10-a Senate Committee Proceedings. The clerk of the senate shall
employ staff to record and transcribe verbatim the proceedings of standing committees of the senate.
1

2001-0040S

AMENDED ANALYSIS
This bill requires that hearings before standing committees of the senate be transcribed by senate clerk staff.

SENATOR D'ALLESANDRO: I rise to offer a floor amendment. What
the floor amendment does, if you look at line three of the original bill.
Line three says, "The Clerk of the Senate shall record and transcribe
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verbatim". The amendment says "The Clerk of the Senate shall employ
staff to record and transcribe verbatim". So we don't expect the Clerk
to do it by herself, we expect the staff to do it. Thank you, Mr. President.

SENATOR MCCARLEY:

To verify one other point on that. I understand
and appreciate the clEirification, but obviously in terms of being able to
employ staff, the Senate President's budget is still controlled by the Senate President's Office, so do you believe this person; to go outside of the
budget issue would not be... he or she would not be able to do that?

SENATOR D'ALLESANDRO:
trols the

That

is

current.

The Senate President

con-

Senate budget.

SENATOR

FERNALD: Maybe this is all just a tempest in a teapot on
point of view, we elect the Senate President,
this bill, but just from
to be the President of the Senate, to run this body, at least administratively. He has a chief of staff It just seems to make sense to me that the
chief of staff has some say over secretarial positions. I know that in the
past, they have been under the Senate Clerk, but that doesn't seem to
make sense to me.

my

.

SENATOR ROBERGE: On line three of the amendment,
mean

hire,

does "employ"

Senator D'Allesandro?

SENATOR D'ALLESANDRO: I think that, as iterated by Senator McCarley,
the President is in charge of the budget. The Clerk of the Senate shall
employ the people that are hired to do the job. That has always been the
case in the Senate. So I think that this means exactly what historically
has been done here.
In committee, we were discussing this. We felt that
the President is going to be responsible for the Senate, the President's
office should also be responsible for all of the work that goes on at the hearings and attributes to us being here today. My understanding of this bill,
is that it will split the power of the President to hire or to have any control
over what goes on in the secretarial pool. I think that if you ever ran a
business like this, it would be almost impossible to say "Okay, I am the
manage of this office, but the clerical can go do what they want." It is an
impossible situation, eind I urge you to reconsider, and not pass this, and
follow the committee's recommendation of inexpedient to legislate.

SENATOR FLANDERS:

if

SENATOR WHEELER:

I rise in support of the amendment and the bill
as amended. I don't believe that some of the fears that have been expressed here would come true. This is the current situation. I mean, not
the current situation, but the way that we had in other years, the way that
it has always been. I think it's important to have the Senate President's
office be able to set the budget, that would not change by this bill. But it
keeps the supervision of the secretarial staff out of the political process,
and in a stable process, that should be able to continue regardless of what
happens on the third floor. It is what has happened and it has served us
well over the years. I feel that voting for this is voting for what has been,
many years, the status quo, but codifying the fact that the transcriptions
need to be verbatim.

Recess.

Out of Recess.
Senator D'Allesandro moved to have SB 10, relative to the transcription
of hearings before standing committees of the senate, laid on the table.

Adopted.
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ON THE TABLE

10, relative to the transcription of hearings before standing

commit-

tees of the senate.

SB 188-FN-L,

relative to abatements and appeals of betterment assessments. Internal Affairs Committee. Vote 4-0. Ought to pass, Senator Flanders for the committee.

SENATOR FLANDERS: I rise to speak on SB 188. For those of you who
are halfway through understanding what betterment is, I will finish that
now. As I was saying, betterment is something that I wasn't famihar with,
but it is a situation that can occur where a group of residents in a town
can say that we want our road repaired and town meeting will vote to do
that, but the repair and cost of the construction is paid for by the abutters. This causes a separate bill to be sent to the abutters when that job
is completed. We get our regular tax bills, and we have until March 1 to
ask for the abatement on those bills. All that this bill does is to say that
you have only two months from the day that you received your tax bill for
betterment, to ask for £in appeal. Basically, since this bill can be sent out
an5rtime during the year, it is two months from the day that you receive
that tax bill that you can ask for an abatement. If there are any questions
on this, I will defer to Senator Below, as he is the expert on betterment.
He is the one that I learned it from. Thank you.
Adopted.

Ordered to

third reading.

HCR

9, urging the President of the United States to increase the administrations' efforts to mediate a peaceful resolution to the dispute in
Cyprus between Turkey and the Republic of Cyprus. Internal Affairs
Committee. Vote 4-0. Ought to pass. Senator Boyce for the committee.

SENATOR BOYCE:

Hopefully this

bill will

Turkey sent armed forces

not be as controversial as

SB

Cyprus and continues to host
30,000 troops there. Today, Turkish troops occupy more than one-third
of the island, causing widespread disruption of the native population.
Since the invasion, every U.S. administration has publicly supported a
peaceful resolution of this dispute. In 1998 and again in 1999, the United
Nations Security Council adopted resolutions calling for the removal of
Turkish Troops and a return to an independent state of Cyprus, with a
single sovereignty. Passage of HCR 9 adds the voice of the New Hampshire legislature to the growing chorus of public opinion in favor of a
lasting peace and independence for the Republic of Cyprus. Thank you.
Adopted.
10. In 1974,

Ordered to

to

third reading.

DNA

SB

30, establishing a committee to study the
database of sexual
offenders. Judiciary Committee. Vote 5-0. Ought to pass with amend-

ment. Senator Fernald for the committee.

2001-0704S
04/01

Amendment
Amend

the

AN ACT
Amend
lowing:

title

relative to

the

bill

to

of the bill by replacing

SB

it

30

with the following:

DNA testing of criminal

by replacing

all after

offenders.

the enacting clause with the

fol-
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1 New Chapter; DNA Testing of Criminal Offenders. Amend
inserting after chapter 651-B the following new chapter:

RSA by

CHAPTER 651-C
DNA TESTING OF CRIMINAL OFFENDERS
651-C: 1 In this chapter:
I. CODIS means the Combined DNA Index System, the FBI's national DNA identification index system.
II. Department means the department of safety.
III. Division means the division of state police, department of safety.
IV. DNA means deoxyribonucleic acid.
V. DNA record means the DNA identification information stored in
the state DNA database or CODIS for the purposes of generating investigative leads or supporting statistical interpretation of DNA test results.
The DNA record is the objective form of the DNA analysis test and may
include numerical representation of DNA fragment lengths, digital images of autoradiographs, discrete allele assignment numbers, and similar characteristics obtained from a DNA sample which are of value in
establishing the identity of individuals. A DNA record may not specify
the presence, absence, or alteration of any gene or chromosome.
VI. DNA sample means a blood, tissue, or hair follicle sample provided by any person or submitted to the division pursuant to this subdivision for analysis or storage or both.
VII. FBI means the Federal Bureau of Investigation.
VIII. Juvenile sexual offender means a person who has been found
delinquent because of actions which, if the person were an adult, would
be crimes under subparagraph IX(a).
IX. Sexual offender means a person who has been convicted of any
violation
(a)

(b)

of:

RSA 632-A:2, 632-A:3, or 632-A:4; or
A law of another state or the federal government

equivalent to a violation listed in subparagraph (a).
X. Violent crime means:
(a) Capital murder under RSA 630:1.
(b) First degree or second-degree murder under
630: 1-b, respectively.
(c)

Manslaughter under

(d) First

RSA

RSA

reasonably

630: 1-a

and

630:2.

degree or second degree assault imder

RSA 631:1 and 631:2,

respectively.

Kidnapping under RSA 633:1.
Burglary under RSA 635:1.
(g) Robbery under RSA 636:1.

(e)
(f)

(h)
(i)

Attempt of any of the offenses listed in this section.
or attempted commission by a juvenile of any

The commission

of the offenses listed in this section if such juvenile
as an adult under RSA 169-B:24 or 169-B:25.

is certified for trial

651-C:2 DNA Analysis Required.
I. Before the release of any sexual offender after conviction, or of
any juvenile sexual offender after finding of delinquency, whether on
probation, conditional or unconditional release, completion of sentence,
or release for any other reason, such person shall have a DNA sample
taken for analysis to determine identification characteristics specific
to the person.
II. Any person convicted of the commission of a violent crime as defined
in RSA 651-C: 1, X shall, after conviction, have a DNA s£anple taken for
anadysis to determine identification characteristics specific to the person.
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in. The analysis shall be performed under the direction of the division, following procedures in conformance with the federal
Identification Act of 1994. Identifying characteristics of the resulting
profile shall be stored and maintained by the division in a
database compatible with the CODIS system. Information in the database

DNA
DNA

shall be

made

available only as provided in

RSA

DNA

651-C:3.

The division shall prescribe procedures compatible with the FedBureau of Investigation's requirements for the CODIS program, to

IV.

eral

be used in the collection, submission, identification, analysis, storage,
and disposition of DNA samples and records obtained pursuant to this
subdivision.
V. The division may contract with third parties for the purposes of
this subdivision. Any
sample sent to third parties for analysis shall
be coded to maintain confidentiality concerning the donor of the sample.
VI. A certificate and the results of the analysis shall be admissible
in any court as evidence of the facts stated in the analysis.
Database.
651-C:3 Dissemination of Information in
I. It shall be the duty of the division to receive
samples and to
£malyze, classify, and store the records of
samples submitted pursuant to this subdivision, and to make such information available to federal,
state, and local law enforcement officers upon request made in furtherance of an official investigation of any criminal offense. Such law enforcement officers shall use such information only for the purposes of criminal investigations and prosecutions, or as necessary to the functions of an
office of chief medical examiner. A request may be made by personal contact, mail, or electronic means. The name of the person making the request and the purpose for which the information is requested shall be
maintained on file with the division.
II. The commissioner of the department of safety shall adopt rules
under RSA 541-A to govern the methods of obtaining information from
the state
database and CODIS and procedures for verification of
the identity and authority of the requester.
III. Upon request, a copy of the request for a search shall be furnished
to any person identified and charged with an offense as the result of a
search of information in the database. Only when a DNA sample or record
supplied by the person making the request satisfactorily matches a profile in the database shall the existence of data in the database be confirmed or identifying information from the database be disseminated.
rV. The division shall create a separate statistical database comprised
of
records of persons whose identities are unknown. Nothing in this
subdivision shall prohibit the department from sharing or otherwise disseminating the information in the statistical database with law enforcement or criminal justice agencies within or without the state.
651-C:4 Unauthorized Dissemination or Use of
Database Information; Obtaining
Samples Without Authority; Penalties. Any person
who, without authority, disseminates information contained in the
database shall be guilty of a class B misdemeanor. Any person who disseminates, receives, or otherwise uses or attempts to use information in
the database, knowing that such dissemination, receipt or use is for a
purpose other than as authorized by the provisions of this subdivision,
shall be guilty of a class A misdemeanor. Except as authorized by law, any
person who, for purposes of having a
analysis performed, obtains or
attempts to obtain any sample submitted to the forensic science laboratory for analysis shall be guilty of a class B felony.
651-C:5 Expungement of
Database Records Upon Reversal or Dismissal of Conviction.

DNA

DNA

DNA

DNA

DNA

DNA

DNA

DNA

DNA

DNA

DNA
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I. A person whose DNA record has been included in the database pursuant to this chapter may request expungement on the grounds that the
criminal conviction on which the authority for including such person's
DNA record was based has been reversed and the case dismissed. The
department shall purge all records and identifiable information in the
database pertaining to the person and destroy all samples from the person upon receipt of a written request for expungement pursuant to this
section and a certified copy of the court order reversing and dismissing
the conviction.
IL The DNA record of any juvenile sexual offender shall be maintained in the database and shall not be automatically expunged from the
database upon that individual reaching the age of adulthood.
2 Repeal. RSA 632-A:20 through 632-A:24, relative to DNA testing of
sexual offenders, is repealed.
3 Effective Date. This act shall take effect January 1, 2002.

2001.0704s

AMENDED ANALYSIS
expands the existing DNA testing program which requires
testing of sexual offenders by including DNA testing of violent criminal
offenders who have been convicted of the commission or attempted commission of murder, manslaughter, assault, kidnapping, robbery, or burglary. Testing would also be required for juvenile offenders who have
been certified for trial as an adult and who are convicted of the commission or attempted commission of the same violent crimes.
This

bill

SENATOR FERNALD:

I

will defer to the

prime sponsor. Senator

Hollingworth.

SENATOR HOLLINGWORTH:

I would like to ask the Senate, after I
won't ask, but Senator Cohen will ask,
for a tabling motion. The reason that I would like to speak briefly to
this is that I served ten years in the House on Judiciary and six years
in the Senate on Judiciary. Everyone knows that I had a very strong
record of being tough on crime. When I put in SB 30 to look at the DNA
database, I wanted to be sure that all of these states were flying to have
DNA used in crimes. I wanted to be sure that what we did was correct,
and that what New Hampshire should be doing in DNA, and that we
weren't just flying at what everyone else was doing. In the last twoyears there has been this tremendous migration in passing legislation,
and every state is kind of copying what the other states did before. My
concerns were to make sure that we were ready for the DNA. That is
why I had set up the commission. Now I applaud the Judiciary Committee for all their hard work, unfortunately, and I hate to admit, that
I did not know that they were working diligently to come up with a
whole criteria of how it would be done. So I am asking the Senate today to give me the opportunity to talk to some people out there and to
make sure that this is something in the direction that we should be
going. There is no intention to not bring it off of the table, but only the
intention for me to have the opportunity to understand what has been

make a

brief statement, well

I

here.

Senator Cohen moved to have SB 30, establishing a committee to study
the DNA database of sexual offenders, laid on the table.

Adopted.
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database of sexual

SB 35, relative to

a term for the chief justice of the supreme court. JudiOught to pass with amendment, Senator Gordon for the committee.
ciary Committee. Vote 4-0.

2001-0729S
09/01

Amendment
Amend RSA 490:1

to

SB

35

as inserted by section 1 of the

bill by replacing it with
the following:
490:1 Justices. The supreme court shall consist of 5 justices appointed
and commissioned as prescribed by the constitution. On the effective
date of this section, the administrative position of chief justice shall be
held by the justice with the most seniority on the court for a period of
up to 5 years. Each succeeding chief justice shall serve for a period of
up to 5 years and shall be the justice with the most seniority of service
on the court who has not yet served as chief justice. A justice may decline to serve as chief justice; however, no justice shall be permitted to
serve successive terms as chief justice. In the event that all 5 justices
have served a term as chief justice, succeeding chief justices shall serve
rotating 5-year terms based on seniority.

SENATOR GORDON:
cicd

Senate

Bill

35

falls

within the broad scope of judi-

New Hampshire Supreme Court, the Chief Jusand then serves for the duration of his tenure as a mem-

reform. Currently, the

appointed
ber of the court. This bill would chsmge that to allow the Chief Justice to
be rotating terms. The Chief Justice would serve for five years. It would be
done on a seniority basis. This would take effect, cifter Chief Justice David
A. Brock retires from the position. It would not go into effect until he is
through. It also has provisions in the bill, through the amendment, that
would not allow a Chief Justice to succeed themselves. So in these circimistances, four justices couldn't decline to serve and allow one justice to serve
in succeeding terms. It would have to a succession. We believe that this is
a responsible way to bring new ideas into the court and I would appreciate your support for SB 35.
tice is

SENATOR LARSEN: Did you, in reviewing this bill, did you hear from
the court system about their views on this bill and whether it is advisable? Was there any testimony from anyone in the administration or the
courts themselves?
SENATOR GORDON:
its

I

don't recall specifically a representative of the

remember there being any objection to the
genesis from the New Hampshire Bar Association.

court,

I

don't

SENATOR LARSEN: Thank you.
SENATOR MCCARLEY: Senator

Gordon, was

time. ..how did the genesis of five years

SENATOR GORDON: The

bill.

The

five years a

bill

had

length of

come up?

five years, actually as

I

indicated earlier...

original form, it received its genesis from the Bar Association. I believe that they thought that it would be a reasonable period of
time. I don't remember any specific discussion saying that they were
comparing the relative merits of three years or seven years. But I certainly felt that five years was a reasonable period of time.

the

bill in its
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SENATOR WHEELER: Senator Gordon, my only concern is that I did
read the bill, and it does say that keeping everything in the constitution
the way that it is, would you just refresh my mind about what happens
now? The Governor has the constitutional authority to nominate for approval by the Executive Council, the Chief Justice? Is that true?
SENATOR GORDON: I believe that that is true.
SENATOR WHEELER: Would we need to amend
then

make

it

the constitution, to

a rotating five-year term?

SENATOR GORDON: I believe that the testimony that we had would
indicate that it would not require a constitutional change as the constitution is silent, I believe, as to the terms.
SENATOR WHEELER: Thank you.
SENATOR PIGNATELLI: I had not planned to speak on this bill, but I
have changed my mind. I do want to have some comments that are in
the Senate Permanent Journal. I was one of the people participating in
the trial this past fall. During the course of the trial, we became aware
that there were certain changes that would be beneficial to the court
system or we thought there were some changes that might be beneficial
to the court system. I, after a lot of thought and consideration, ended
up voting for this particular change, but not without a lot of trepidation.
I think that as we move forward with the judicial bills that are introduced this session, and there certainly are a large number of them, I
think what we need to do is to ask ourselves, would I be in favor of this
bill... I know that this is hard to do., but would I be in favor of this bill
if we had not gone through the impeachment and the trial last year? On
this particular issue, I come down with probably being in favor of this
bill. On balance, I think that it is not a bad idea to have rotating Chief
Justices of the Supreme Court. I was torn because we have had excellent Justices in the past. Justice Kenison was an excellent justice. I think
that we need to be very careful as we move forward, hearing judicial
reform bills. That is one of the reasons why I had introduced a bill this
year, and had been lucky enough to get the support of many of my Senate colleagues to put some distance between the time that we introduce
and pass legislation, and the time of the trial. I think that a lot of bills
were put in to punish the current justices, and I don't think that we
further the cause of justice by punishing justices, to pass judicial reform
for the sake of passing judicial reform. I think that as we move forward
on possible constitutional amendments to change the judiciary system,
and possible bills, I think that we need to think long and hard whether
these are a good idea or we should wait for a year or two. Thank you very
much, Mr. President.

SENATOR FERNALD: Senator Pignatelli has prompted me to say a
couple of words. I voted for this bill in committee. I understand that
they are trade-offs. When we were in the trial, we did hear testimony
about the good things that our current Chief Justice has done, that he
has brought about the unification of the court system, so that there is
an administrative structure, that covers all of the courts before. ..if I
remember right. The towns used to run the municipal courts and the
counties ran some of the courts and it was a jumbled system. It was
the leadership of the Chief Justice that brought central administration
to our court system. Our rules, over time, have become more consistent between the courts instead of a whole bunch of different rules for
different courts. There are a lot of positive things that the chief has
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done. One argument that could be made is, you need someone who has
a long term as chief, to carry through a program of change. I think that
the contrary argument is that there are lots of people with lots of ideas,
and if you have one person who is chief for 15 or 20 years, then you
don't get the infusion of new ideas and new leadership. I found out on
the side, that it is better to have a rotation. That the Supreme Court, I
believe, works as a team, as much as anything, and that making one the
head of the five, then having that rotate, doesn't necessarily mean that
we are going to lose momentum or forward motion. It will mean that
we will have opportunities for other people to come in and say, we have
done it this way for 5-10 years, but maybe it is time to take a fresh look
at things and we will get more creativity and more ideas coming forth.
Thank you.

SENATOR D'ALLESANDRO: I am speaking in favor of the legislation for
the following reason. I think that the process that really is fundamental
is the nominating process. You wouldn't want to nominate Einyone to serve
on that court, who couldn't be the Chief Justice. It is quality of membership that really is the hallmark of a quality court. So I think that the
nominating process, and we are looking at that, becomes the essential
aspect. If you nominate a person, you have full faith and confidence in that
individual, that they could be the Chief Justice. If indeed that transpires,
then rotating the Chief Justice role is a plus, because you have five very
qualified people, each of whom will bring a certain expertise. Some will
be stronger in some areas than others. I approve of the legislation, but I
must say, and I want to make this quite clear, that the nominating process is the key. Because in bringing forth nominees, you bring forth a
person who you would have confidence, could be the Chief Justice of the
court. If indeed we do that, and I hope that we are moving in that direction, I know that the Governor's nominating committee seems to be working, then this is a very positive element for judiciary reform in the state.
Thank you, Mr. President.
on the adoption of the committee amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Disnard.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Roberge, Eaton, Fernald, O'Hearn,
Question

is

Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,

D'Allesandro, Wheeler,

Klemm, Hollingworth, Cohen.

The following Senators voted No: Disnard.
Yeas: 23

Amendment

-

Nays:

1

adopted.

Ordered to third reading.

SB
to

62, relative to guardianships. Judiciary Committee. Vote 5-0. Ought
pass with amendment. Senator Gordon for the committee.

2001-0738S
09/01

Amend RSA

Amendment to SB 62
463:32-a as inserted by section 2 of the

bill by replacing it
with the following:
463:32-a Temporary Recognition of Foreign Guardianships of the Person. Any person who has been appointed guardian of the person of a mi-
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nor by a foreign court of competent jurisdiction, for a minor who is temporarily in this state, shall be accorded the powers of guardianship as
reflected in the order appointing the guardian, with full faith and credit,
for a period of time not exceeding 120 days.

Amend RSA
it

463:32-b,

I

as inserted by section 2 of the

bill

by replacing

with the following:

L Any person who has been appointed guardian of the person or estate or both, by a foreign court of competent jurisdiction, for a minor who
has become a resident of this state, or who intends to move to this state,
shall be accorded the powers of guardianship as reflected in the order
appointing the guardian, with full faith and credit, for a period of time
not exceeding 120 days following the date of the ward's residence in this
state. If a petition for transfer of the guardianship is filed within 120 days
of the date of the minor's residence in this state, such guardianship shall
continue until an order is issued on the petition for transfer.

Amend RSA
it

464-A:45,

1

as inserted by section 9 of the

bill

by replacing

with the following:

I. Any person who has been appointed guardian of the person or estate or both by a foreign court of competent jurisdiction, for a person who
has become a resident of this state, or who intends to move to this state,
shall be accorded the powers of guardianship as reflected in the order
appointing the guardian, with full faith and credit, for 120 days following the date of the ward's residence in this state or until an order is issued on a petition for transfer of the guardianship filed within 120 days
of the date of the ward's residence in this state.

section 9 of the bill by inserting after RSA 464-A:46 the following new section:
464-A:47 Appeals to Supreme Court. Appeals under this chapter to the
supreme court shall be made in accordance with RSA 567-A. However,
no order of the probate court shall be stayed pending appeal except by
order of the probate court judge or the supreme court.

Amend

SENATOR GORDON:

Senate Bill 62 requires that the probate court
check criminal records of any proposed guardian, and check the central registry for child abuse and neglect, in cases of the proposed guardian of a minor. Currently, there is no provision in the law when the
probate court does appoint guardians or a criminal check to be done,
or to check to see in the instance where the guardianship would be
over a minor, whether or not the proposed guardian has any history
of neglect or abuse. The bill also establishes procedures for termination of guardianships. Right now, there is ambiguity in the law with
regard to how they would be terminated. The third major provision
of the bill has to do with transfers of foreign guardianship orders.
That is that there are certain circumstances where individuals move
into the state, who are subject to guardianship, and there is no formal procedure in place to transfer the guardianship from another state,
and make it a New Hampshire guardianship. This clarifies the law
in that area. There is also one other provision that increases the filing period for the filing of annual reports, which the Probate Court
testified has been problematic. This corrects that problem. We would
ask your support for SB 62.

Amendment
Ordered to

adopted.

third reading.
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SB 96-FN, repealing the requirements for resident and nonresident licenses to carry concealed weapons. Judiciary Committee. Vote 3-2. Inexpedient to legislate, Senator Fernald for the committee.

SENATOR FERNALD: The current law in New Hampshire on concealed
is that if you want to carry on your person or in your car, a
loaded or concealed weapon, you have to have a permit, issued at the
local level, which is usually the Chief of Police. And, you have to renew
that permit every four years. This bill would have eliminated that permitting requirement altogether, and simply allowed anybody to carry a
concealed weapon without having any permit. We heard from Chief Bailey
from Bedford, who was representing the Chief of Police Association and
testified against this bill. He spoke in favor of the current law. He said
that it is important to have a permitting process, and it is important to
review those permits from time to time, because there are people who
at the time they are given a permit, are considered to be responsible
citizens, and ones that you would trust to be carrying a weapon out
in public, but there can be changes in their circumstances. He mentioned
one where someone who had one of these permits was waiving a gun
around at a party. When that guy came up for renewal, he denied the
renewal of that permit because that isn't the way that you should be
handling a gun, in public. This person had demonstrated that they were
not really up to the responsibility of having that permit. It wasn't somebody who necessarily committed a felony or something, and would have
been picked up that way. I want to add, maybe I am strajdng a little bit
outside some of the testimony, but I think that some of the thought behind this bill is the idea that we are all safest if everyone is carrying a
gun all of the time. I don't believe that. I think that our laws as written
now, support the idea that simply having unlimited amount of guns on
peoples bodies, in circulation, in public, is not the path to safety in our
society. The committee did vote inexpedient to legislate. I urge you to
support that recommendation. Thank you.

weapons,

SUBSTITUTE MOTION
Senator Francoeur moved to substitute ought to pass for inexpedient to
legislate.

SENATOR

FRANCOEUR: Senate Bill 96 is directed at exactly what the
state of Vermont has or very close. Currently the constitution of the state
of New Hampshire says that you have the right to bear arms, but we
have placed restrictions on those, which requires you to have a permit
every four years. Currently, the state of New Hampshire says that you
can't be a felon to carry a weapon. Vermont does the same process. If an
individual has committed a crime, and has committed a crime serious
enough to be a felon, then they are not permitted to carry a concealed
weapon. When you look at this other state, our neighboring state, and
then you look at the crime rate there, their crime rate is one of the lowest in the country. We go and take a look at Washington, D.C. where no
guns are allowed, never mind a concealed weapon, which most of the
time would be a pistol... not even allowed in that district. It has the highest crime rate in the country. Criminals don't care about permits. They
never will and they never have. You can pass all of the laws that you
want to restrict people, but the ones that you are hurting the most, are
the people who are the law-abiding citizens. I would ask that the Senate reconsider their motion of inexpedient to legislate and vote ought to
pass. Thank you.

SENATE JOURNAL

244

SENATOR BELOW:

12

APRIL 2001

Senator Francoeur, just to be clear, isn't it true that
to carry a pistol as long as the holster is exposed

you don't need a permit
to view?

SENATOR FRANCOEUR: That is correct. It has to be fully exposed.
SENATOR WHEELER: Senator Francoeur, it is my understanding that
Vermont

is the only state that has this no permit required.
in that understanding?

Am I correct

SENATOR FRANCOEUR: That is correct.
SENATOR WHEELER: My other question

is, if you have no permit at
any time in your life, does it mean that anyone, at any age,
in New Hampshire, could carry a concealed weapon, at any time, and
no one would ever know?

all,

ever, at

SENATOR FRANCOEUR:
Hampshire,

to

I

don't believe that

own a weapon, you have

it is

true because in

New

to be a certain age.

SENATOR WHEELER: Just a follow up: I don't think that carrying a
concealed weapon doesn't necessarily mean that you own it.
SENATOR FRANCOEUR: I think that if you want to take a look at Vermont, I think that their law starts at 18. I don't believe that it starts at
age one or two.

SENATOR WHEELER: The
on, does

it

bill

have an age limit in

that

we would be

voting ought to pass

it?

SENATOR FRANCOEUR:

This is modeled after the state of Vermont.
to carry a concealed weapon. But if you can't possess a weapon
under 18 or 16, or whatever the current law is, that isn't in the carry
section.

This

is

SENATOR WHEELER: Thank you.
SENATOR LARSEN: Am I understanding then, that you would support
the Vermont law which then says that a young person under the age of
18 should not be permitted to carry a concealed weapon, because that
is the way that Vermont law works? New Hampshire law currently does
not have any limitations on concealed weapons, particularly the permit
to carry a concealed weapon has no age limit. I am understanding that
Vermont does have an age limit. Are you supporting Vermont's style of
age limits for carr5dng concealed weapons?

SENATOR FRANCOEUR:

If you would like. Senator Larsen, and you
are willing to vote to agree with me, then vote with me on this bill, if it
matches the Vermont statute. I would be willing to table it today and
come back and do exactly what it is next week, as Vermont statute, if
you are willing to vote with me to do that.

SENATOR LARSEN:

I

would be willing

to table

SB

it.

Senator Gordon moved to have
96-FN, repealing the
for resident and nonresident licenses to carry concealed
on the table.

A division vote was requested.
Yeas: 14

Adopted.

-

Nays: 9

requirements
weapons, laid
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LAID ON THE TABLE

SB 96-FN, repealing the requirements
censes to carry concealed weapons.

for resident

and nonresident

li-

SB

122-FN, relative to the license to carry a weapon. Judiciary Committee. Vote 3-2. Ought to pass with amendment, Senator Prescott for
the committee.

2001-0750S
04/09

Amendment
Amend

the

bill

by replacing

to

all after

SB 122-FN
the enacting clause with the

fol-

lowing:

and Revolvers; License

to Carry; License Expiration Removed.
159:6 to read as follows:
159:6 License to Carry. The selectmen of a town or the mayor or chief
of police of a city or some full-time police officer designated by them
respectively, upon application of any resident of such town or city, or the
director of state police, or some person designated by such director, upon
application of a nonresident, shall issue a license to such applicant authorizing the applicant to carry a loaded pistol or revolver in this state
[ for not less than 4 years from the date of issue, ] if it appears that the
applicant has good reason to fear injury to the applicant's person or
property or has any proper purpose, and that the applicant is a suitable
person to be licensed. Hunting, target shooting, or self-defense shall be
considered a proper purpose. The license shall be valid for all allowable
purposes regardless of the purpose for which it was originally issued.
The license shall be in duplicate and shall bear the name, address, description, and signature of the licensee. The original shall be delivered
to the licensee and the duplicate shall be preserved by the [ people issu ing th e same for 4 years. When required, license renewal shall take place
within the month of the fourth anniversary of the license holder's date
of birth following the date of issuance ] issuing authority. The license
shall be issued within 14 days after application, and, if such application
is denied, the reason for such denial shall be stated in writing, the original of which such writing shall be delivered to the applicant, and a copy
kept in the office of the person to whom the application was made. The
fee for licenses issued to residents of the state shall be $10, which fee
shall be for the use of the law enforcement department of the town
granting said licenses; the fee for licenses granted to out-of-state resiredents shall be $20, which fee shall be for the use of the state.
1 Pistols

Amend RSA

A

placement license shall be issued at the request of the licensee
by the original issuer provided the licensee continues to appear
to be a suitable person to be licensed. The fee for a replacement
license shall be no more than the fee for the issuance of an original license and disposition of the fee paid shall be the same as
for an original license. The director of state police is hereby authoand directed to prepare forms for the licenses required under this
chapter and forms for the application for such licenses and to supply
the same to officials of the cities and towns authorized to issue the
licenses. No other forms shall be used by officials of cities and towns.
The cost of the forms shall be paid out of the fees received from non-

rized

resident licenses.
2 Pistols and Revolvers; Suspension or Revocation of License; Expiration Reference Deleted. Amend RSA 159:6-b, II to read as follows:
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IL When the hcensee hereunder ceases to be a resident of the community in which the hcense was issued [he] the licensee shall within 90
days notify in writing the issuing authority at [his] the new place of residence that [he] the licensee has a current valid license. Such license
shall remain in effect until it expires pursuant to RSA 159 6 A licensee
who fails to notify the issuing authority as required under this
paragraph shall be guilty of a violation.
3 Effective Date. This act shall take effect January 1, 2002.
]

[

[

:

]

2001-0750S

AMENDED ANALYSIS
removes the 4-year expiration provision for a license to carry
a weapon and provides that a licensee who ceases to be a resident of the
community in which the license was issued shall have 90 days to notify
the issuing authority of the new place of residence that the licensee has
This

bill

a valid license.

Senator Prescott moved to have SB 122-FN, relative to the license to
carry a weapon, laid on the table.

Adopted.

LAID ON THE TABLE

SB
SB

122-FN, relative

to the license to carry a

weapon.

124, relative to confidentiality of hearings in abuse and neglect proceedings. Judiciary Committee. Vote 5-0. Ought to pass with amendment. Senator Prescott for the committee.

2001-0765S
05/09

Amendment
Amend

the

AN ACT
Amend

title of

the

bill

to

by replacing

SB
it

124
with the following:

relative to confidentiality in abuse and neglect proceedings and
establishing a pilot program in the courts of Grafton county.

the

by replacing

bill

all after

the enacting clause with the

fol-

lowing:
1

Child Protection Act; Hearings.

Amend RSA 169-C:14

to

read as

fol-

lows:

169-C:14 Hearings Not Open to the Public. The general public shall be
excluded from any hearing under this chapter and such hearing shall,
whenever possible, be held in rooms not used for criminal trials. Only
such persons as The parties, their witnesses, counsel and representatives
of the agencies present to perform their official duties shall be admitted.
The court shall permit additional individuals to attend a hearing
unless the court finds that their attendance is incompatible with
the best interests of the child. In any event, medical and psychological reports, records, and profiles shall remain nonpublic.
2 Child Protection Act; Confidentiality of Records. Amend RSA 169-C:25,
I to read as follows:
I. The court records of proceedings under this chapter shall be kept
in books and files separate from all other court records. Such records
which the court has determined are not subject to disclosure shall
be withheld from public inspection but shall be open to inspection by the
parties, child, parent, guardian, custodian, attorney or other authorized
representative of the child.
[

]

SENATE JOURNAL

12

APRIL 2001

247

3 Pilot Project Relative to Abuse and Neglect Hearings in the courts
of Grafton County.
I. A pilot project in the courts of Grafton county is established to
assess opening hearings in juvenile abuse and neglect cases to the public absent a finding of unreasonable harm to one or more of the parties.

IL Notwithstanding RSA 169-0:14, any hearing held under RSA
169-0, the child protection act, in the courts of Grafton county shall
be open to the public unless the court makes a specific finding that the
disclosure of some or all of the evidence would cause unreasonable harm
to one or more of the parties. The court shall limit admittance to the
hearing only to the extent required to prevent disclosure of the harmful evidence. In any event, medical and psychological reports, records,
and profiles shall remain non-public. Such finding may be made upon
the motion of any party or sua sponte by the court. Such hearing shall,
whenever possible, be held in rooms not used for criminal trials.
III. The administrative judge of the district courts shall prepare a
report on the findings and recommendations of the courts of Grafton
county relative to opening hearings in child abuse and neglect cases under the terms established by the pilot project. The administrative judge
of the district courts shall provide the report to the governor, the speaker
of the house of representatives, the senate president, the chairs of the
house and senate judiciary committees, the senate clerk, the house clerk,
and the commissioner of the department of health and human services on
or before December 1, 2002.
4 Repeal.
I. RSA 169-0:25, II, relative to the misdemeanor penalty for disclosure
of information concerning an abuse and neglect hearing, is repealed.
II. Section 3 of this act, relative to the pilot project in the courts of
Grafton county is repealed.
5 Effective Date.
I. Paragraph II of section 4 of this act shall take effect July 1, 2003.
II. The remainder of this act shall take effect July 1, 2001.

2001-0765S

AMENDED ANALYSIS
requires the court to permit individuals who are not parties or
service providers to attend abuse and neglect hearings unless their attendance is incompatible with the best interests of the child. This bill also
removes the misdemeanor penalty for disclosing information regarding
abuse and neglect hearings. However, medical and psychological reports
shall remain nonpublic.
The bill also establishes a pilot project in the courts of Grafton county
in which abuse and neglect cases shall be open to the public absent a
finding of unreasonable harm to one or more of the parties.

This

bill

SENATOR PRESCOTT: Senate Bill 124 was filed at the recommendation of the DOYF study committee and addresses RSA 169-0, dealing
with confidentiality of abuse and neglect proceedings. Testimony received during the course of the study related cases where individuals
involved in these proceedings could not attend because the statute specifically stated that these are closed to the public. Furthermore, the
statute requires that anyone who speaks about the proceeding would
be guilty of a misdemeanor. The DOYF study committee drew a distinction between the information discussed during the proceedings and the
process, and recommended that the process would be better served if
it were not shrouded in a veil of secrecy. In some cases, it appeared that
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both the courts and DCYF were using the confidentiality statute to
prevent any criticism of them rather than to protect the children involved in the proceeding. Let me be perfectly clear, the committee's
intent is that in all cases, the private, intimate records on these children will be protected and considered confidential. However, a person's
right to question the process, and the way they were treated, should
always be protected. In all cases, the discretion of a judge remains foremost in deciding whether any proceeding should be opened. In states
where a similar opening-up process has occurred, the result has been
that media coverage has not increased, and that victimized children are
not ending up on the front page of the local paper, as some had feared.
Media coverage continued to be focused on those high-profile, notorious cases that would, under any case, be open to the public under federal law. The amendment proposed unanimously by the Judiciary Committee takes an important step in clarifying that additional individuals
may, at the discretion of the judge, attend a hearing. The amendment
continues to protect the private records, as has been the case all along.
Further, the amendment removes the misdemeanor penalty for speaking about a proceeding. Lastly, the amendment establishes a pilot project
in the courts of Grafton County, whereby these proceedings shall be
open to the public unless the court makes a specific finding that harm
could be caused to one or more parties. The pilot project would remain
in effect only until July 1, 2003, and the administrative judge of the
court would be required to report back to the legislature, DCYF, and the
Governor, their findings and recommendations based upon the experience of this pilot project. The Judiciary Committee unanimously recommends that SB 124 be ought to pass as amended. Thank you very
much, Mr. President.

SENATOR MCCARLEY:

Senator Prescott, at the point in time that the

program as has been proposed, when and how is the determination
made, as to whether or not there could be reasonable harm inflicted onto
any of the parties?
pilot

SENATOR PRESCOTT:
to the legislature,

This

and the

is

pilot

going to be asked by the court to report
program ends July 1, 2003.

SENATOR MCCARLEY:

my

me

try
I didn't ask
question well, so let
to have the procedure described to me, during the twoyears of the pilot program, how it will work in terms of when the de-

again.

I

need

cision is made by the judge, how the judge is reaching that decision of
whether reasonable harm could happen, by virtue of having this be a

public hearing?

SENATOR PRESCOTT:

That

is

not written into this

bill.

That

is

a very

good point.

SENATOR MCCARLEY:
mony

Is

there an understanding based on the testi-

of the bill?

SENATOR PRESCOTT: We want

to, as the testimony with the floor resure that the child's best interest is in mind. I
believe that that is the intent. I think that that is written in the bill as
well. That we do not want to have the child subjected to undue stress or
undue harm. That was written right into the bill itself. I think that the
judge reading the bill, and the pilot study to take place, would see that
effect, would see that there is their responsibility to report back to the

marks here was

legislature.

The

to

make

child is protected.
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SENATOR MCCARLEY: Your reporting back piece,
My concern is about

ing to occur two years later.
during those two years.

249

unfortunately,

the

harm

is

go-

occurring

SENATOR PRESCOTT:

If I may, there was a really good study done.
Senator Gordon is very intimate with that study. Maybe he could answer
your question better.

SENATOR MCCARLEY: I sat on the study committee with him.
SENATOR PRESCOTT: Did you. Okay.
SENATOR MCCARLEY: Yes. Thank you.
SENATOR WHEELER: I rise in opposition to the ought to pass motion.
I, along with Senator McCarley and Senator Gordon, did serve on this
study committee. I didn't hear any evidence at the time of the study committee hearings, that we needed to change our policy of confidentiality
with regard to children who have been the victims of abuse and neglect.
I am always concerned when we use the term "secrecy" instead of "confidentiality^'. Secrecy implies that we have something to hide. Confidentiality is there to protect the innocent. In this case, the innocent are children. It can't help to have children have more. .it can't help to have more
people hear statements regarding the abuse £ind neglect of children. It
can't help the children to know that more people are hearing this. I believe that it will make victimized children made to feel even more like
victims. I don't think that it's appropriate to do a pilot project when children are the guinea pigs. After two years, it's too late to find out if they
were harmed or not. The harm has been done. The children have been
made even more victims than they were before. I do not think that this
bill helps children who already have a lot of problems, through no fault
of their own. I think that it harms the innocent. Thank you.
.

SENATOR GORDON: As was

indicated, this is a bill which ultimately,
beginnings in a study committee, which many of you are familiar with, looking at issues involving DCYF field practices. I don't mean
to disagree with Senator Wheeler, but I believe that there was an abundance of testimony with regard to the process, by which people are adjudicated perpetrators. That process involves hearings, which are held for
the most part, in the District Court which involves DCYF, who prosecute
those cases. The current law creates a presumption, and that presumption is, that in all cases, those hearings must be closed to anyone except
the individual, the victim, the social service agencies that are involved,
and the law enforcement. So if you are accused of being a perpetrator,
under the current law, you cannot even have your spouse at the hearing.
You couldn't have a parent at the hearing, you can't have a friend at the
hearing. You were there by yourself, perhaps with your lawyer. There is
a presumption of regardless whether there is a need to protect the child,
in all cases those are closed. Then if you were to leave and feel that you
had been aggrieved by what took place in that court. .if you even talk about
what took place in the court, you are currently guilty. .you currently are
commiting a misdemeanor in the state of New Hampshire. The question
was, how do you correct that system? As we heard in our testimony in the
Judiciary Committee, that this is a trend across the country to open up
these processes. That, just like we adopted our law in the 1960's, when
child abuse became a national focus, other states did exactly the same
thing. They adopted the same type of confidentiality provisions, but what
they have seen is exactly the same thing that we have seen here. That not
only do they serve the purpose of providing confidentiality, but they also

found

its

.

.
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throw a blemket over justice. The reference that I have, which I mentioned
in the committee as well, is the reference to Titicut Follies. If any of you
are familiar with Titicut Follies, it is a movie which came out when I was
in college. It was done by a guy by the name of Frederick Wiseman and
you may have heard a story about it on National Public Radio recently,
where they interviewed Mr. Wiseman about his efforts in the film. This
was a film which was done at a mental institution in Massachusetts. Then
the Republican Attorney General of Massachusetts, Elliott Richardson,
authorized this. He authorized them to go in and do a film of Titicut Follies, which was their sort of presentation that they did every year. The
conditions that came out in that film, that people saw, just had a tremendous public reaction to what was happening in the mental institutions in
the country, and in Massachusetts. The public reacted. They couldn't believe that the government was doing this. So what did Elliott Richardson
do? He went and filed in court, to get an injunction against anybody seeing the film. The reason he said, "We have to protect the confidentiality
of those patients". And he won. For 24 years, that film couldn't be shown
in the United States of America. Then the Supreme Court heard the case,
after 24 yegu's. But even when. .this is what Mr. Wiseman said on National
Public Radio, "Even when the right of privacy exists, the Supreme Court
has found on many occasions, that the dominant value is the first amendment, because otherwise, the state can use the right of privacy to conceal
its own activities." That is what they were trying to do in this case. Well,
that is something that we need to make sure that we prevent against in
this state. That we don't create a star chamber, in the state of New Hampshire, where people cannot receive justice. Where people can't see. So...
can tell you that many people wanted to come and testify at the hearings
that we held, and many people indicated that they were intimidated by
the fact they could not come to our hearings and talk about their experiences in the system, because if they did, they would be guilty of a misdemeanor, even though they felt that they were abused by DCYF and the
state. This is not a reflection on DCYF. They do a great job. They have
an impossible job to do. This is a reflection on us. It is not a reflection on
the court system, because the court system is following what it is supposed
to be doing. It is a reflection on us. We need to open up the process. The
way that we need to do that is to open it up in a manner which is in the
best interest of the child. That is what this legislation says. The judge has
to make a decision whether or not it is in the best interest of the child,
not to do anything that is contrary to the best interest of the child. If that
is the case, I don't have a problem. Let the judge make a decision whether
that process should be open, and not have us, as legislators, sit here and
presume that every case should be closed. I don't think that is right. Let
the judge, exercising discretion, knowing the facts of a particular case,
make that decision. Taking into consideration, the best interest of the
child. I think that is the right thing to do. If these cases were only about
what type of services we were going to be providing for the child, I think
that Senator Wheeler is absolutely right. We don't need to know about
that. But that is not what these cases are about. These cases are about
people adjudicating their rights. Determining whether or not they are
going to be considered by this state, a perpetrator. I think that they deserve to have a day in court. I believe that they should have an objective
day in a court. That they should at least be able to have their spouse there.
I think that the trial is the most important thing. The original bill came
in and just said that it was going to open it up, subject to the best interest of the child. But the committee, I thought, did an excellent job in say.
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ing that they were not going to open it up. Let's try a pilot first in one
county, Grafton County. I have talked to Judge Kelly. Judge Kelly welcomes the opportunity to do it. He thinks that it would be a good idea to
do it. We do it in Grafton County and we have the opportunity to see how
it works in Grafton County courts for a two-year period of time. He
makes... the administrative judge of the district court, will make a report
back to the legislature, as to whether this is appropriate. This isn't like
the Family Division Pilot that we can't rid of once we start it, alright? This
is a pilot that sunsets. Two years, and it if doesn't work out, fine. I would
appreciate your support on this. I really think that it is the right thing
to do - is the right thing to do for the people in the state. I don't agree that
it is going to hurt kids, preemptively. I would appreciate your support.

SENATOR BELOW: Senator Gordon, one of the concerns that have been
expressed, is how would the court ascertain that there might be unreasonable harm, or if it is in the best interest of the child? Would not the
court, under its own rulemaking power, be able to establish rules for that
if it felt it needed those?

SENATOR GORDON: Right. The best interest of the child is the standard in which the court applies, in virtually every case. We give the court
broad discretion in doing that.
SENATOR

BELOW: With regard to the repeal of the misdemeanor penalty for the disclosure of information. If a judge felt that there were potential harm to a disclosure in a particular circumstance, could not the
judge order that that particular information not be disclosed and a person can be in contempt of court if they violated that?

SENATOR GORDON: Right. That is exactly right. A judge can make a
determination in regard to which information should not be subject to
disclosure.

SENATOR BELOW: Thank you.
SENATOR MCCARLEY: Senator

Gordon, I am fully supportive of the
court setting up its own rules. I am not suggesting that this legislation
should spell out in detail, the process whereby the judge is going to make
this decision. But based on the summer that we spent on this, I am trying to get to the question of whether or not we have. .the language in this
bill is going to allow for a process that works for these people, that you
feel, £ind I think that sometimes we all felt, had been shut out. So as long
as you can assure me that you think the court, in setting its rules, for
how it makes that determination, everybody has the ability to be at the
table to make their case. That is really what I am trying to get at. I'd
like to think that if we are going to try and do something, that we do it
so that we don't further frustrate.
.

SENATOR GORDON: I believe that it does, and in fact, I was a proponent of having it far broader. I think the committee, in exercising good
judgement, has narrowed the scope of the bill substantially, and in doing
so, I think that it provides the type of protection that you are looking for.
Amendment
Ordered to

SB
5-0.

adopted.

third reading.

137-FN, relative

to statements to judges. Judiciary Committee. Vote
Inexpedient to legislate, Senator Gordon for the committee.

SENATOR GORDON:
Below,

I

think

is

Senate Bill 137, which was sponsored by Senator
very well intended. It has to do with, relative to state-
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ments

to judges. In essence, at this point in time, there is no criminal
penalty for someone making statements to judges, in a manner which
would be outside the normal court process. I think that the intention of
making it criminal, would in fact, have some advantages. Unfortunately,
with the bill, it has some construction problems. That is, that there are
certain statements that by law, are made outside the presence of other
parties. For example, when you have ex-parte proceedings, only one
party might be making statements. We also recognize that there are
certain circumstances where you have innocent parties, pro-se defendants that just don't know any better. We wouldn't want to see them in
situations. Judges commented that they very frequently get letters from
people who are participating in cases, because they are unhappy with
the judge or they think that the judge has overlooked something. We
wouldn't want them to find themselves subject to penalties. In the long
run, what we determined was that the issue of ex-parte is covered under court procedures currently, and they are not a crime. We couldn't
adopt the provisions of this particular bill because of the procedural
constraints. We made it inexpedient to legislate and would appreciate
your support.

Committee report of inexpedient to legislate is adopted.
SB 154-FN, requiring criminal records check prior to the sale
fer of firearms. Judiciary Committee.
Senator Prescott for the committee.

Vote

3-2.

or trans-

Inexpedient to legislate,

SENATOR PRESCOTT: Senate Bill 154 seeks to inhibit lawful persons
from selling and trading firearms. The majority of the Judiciary Committee recommends that SB 154 be inexpedient to legislate. Thank you
very much.

SUBSTITUTE MOTION
Senator Wheeler moved to substitute ought to pass for inexpedient to legislate.

SENATOR WHEELER: We hear a great deal about the right to bear
arms, but a right carries with it a responsibility not to abuse that right.
People have a right to buy themselves guns in New Hampshire. Sellers
have a responsibility to ensure that the buyer is law-abiding. This is
done through background checks for all gun sales. Before you vote no
on this bill, you should know what you are really voting against, not
what you think that you are voting against. This is not restricting gun
ownership. It is not licensing guns. It is not changing any age limits. It
is simply changing a loophole in the law. No one is questioning a persons TAPE CHANGE for that gun to another law-abiding citizen. An
astonishing fact to me is that one out of every three guns used in a crime
today was legally purchased in the last three years. There was a criminal background check for the original sale, but it quickly got into the
hands of criminals. According to ATF statistics, 89 percent of guns used
in crimes today, are being bought in the secondary market. It is the responsibility of all gun owners to try and prevent this. The people with
whom I have been working on this bill, have spent time talking with
gun dealers and have learned some interesting things. Some of them
are concerned about liability, if they sell a gun to someone who then
uses it to commit a crime. An individual, any one of us, should be similarly concerned. Right now, at gun shows, licensed dealers have to perform criminal background checks. But private collectors selling guns
at the same show, don't. What is logical about this? This bill says that
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an individual wishing to sell or transfer a gun to a nonfamily member,
must do so through a licensed dealer, who may collect a fee not to exceed. $10. Some dealers charge more and some less than $10 to do a criminal background check. The fee could certainly be amended, if that is the
only stumbling block. I have prepared a floor amendment to address
some of the other concerns that have been brought to my attention. The
amendment makes provisions for lending guns to friends for hunting or
other sporting purposes, and for selling or transferring guns directly to
family members, provided the family members are law-abiding citizens.
To summarize, SB 154 respects gun owners rights, but points out that
with these rights, come responsibilities. One of which is to make sure
that when it leaves your possession, it goes to someone who is also a
law-abiding citizen. Every person who buys a new gun in New Hampshire, must go through a criminal background. No one who buys a used
gun has to do this, why? It defies common sense. I urge you to show your
sense of responsibility by voting for the ought to pass motion to allow
for a floor amendment to be presented. Thank you.

SENATOR COHEN:

I know that Senator Wheeler mentioned this figthink that it is worth repeating. That about 89 percent of guns
used in crimes were not bought new, they were not bought from gun
shops, but through secondary sales. Eighty-nine percent. Let's try and
keep that in mind as we vote on this bill. Last year alone, background
checks by the New Hampshire Department of Safety, helped to prevent
250 criminals from purchasing a brand new firearm. The background
checks work. They ensure the safety for all New Hampshire citizens
while respecting the rights of law-abiding citizens to own a firearm. You
may hear complaints from a small group of very vocal gun owners, but
the fact is, the majority of our constituents across New Hampshire, favor sensible firearms legislation. There was a poll conducted by Northeastern University of New Hampshire residents. Over 500 New Hampshire residents, a good sample, and 65 percent favor stricter measures
on the sale and possession of handguns. This bill will simply extend to
the secondary market, where most of the guns used in crimes are
purchased. It is just requiring that they go through the same simple
background check. It is not a new law. It simply extends current law and
applies to secondary sales. Gun owners have a right to sell their guns.
At gun shows, most of the sales do go through a background check. With
every right comes a responsibility. Gun owners should make sure that
they simply take the responsibility seriously and sell their guns to another law-abiding person. That is not too much to ask. I urge ought to

ure,

pass.

I

Thank

you.

SENATOR FERNALD: Whenever I am faced with a tough political issue like this one, my starting point is usually tr3dng to figure out what
are the things that everyone agrees on and then let's find out where we
disagree, and try to understand the disagreements, and then maybe, get
beyond them. I think that there is agreement that we have a constitutional right to bear arms. I think that we also agree that there are limits on that right. Maybe the most important limit in the law is that if
you are a convicted felon, you no longer have that right to bear arms.
After this point, I think that we begin to get into the disagreements.
Then the question is, if felons have given up the right to bear arms,
then how do we put that into practice through our laws? How do we
keep guns out of the heinds of convicted felons and other people identified
in the law, who shouldn't have them, like if there was a restraining or-
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der outstanding. The federal government has put in place, the background
check law, so that when people are trying to get the gun, they can be told
no. But there is a limit to that law, because it applies to licensed dealers. To go to a licensed dealer to get your gun, there is a background
check and you can be denied. As has been pointed out earlier here today, criminals don't care about the law, they will find some way to go
around it. That is the loophole that we are worried about here today. If
you go to buy your gun from someone other than a licensed dealer, there
is no background check. If you are a criminal, you get the gun. This is
the gun show loophole. You can go to a gun show and buy from someone who is not a licensed dealer or you can go to a yard sale or a pawn
shop, and you can get a gun, no background check, no questions asked.
I am not entirely convinced that criminals don't care about the law, because on the other hand, we hear all of the time that the death penalty
deters criminals. I think that criminals are paying attention to the law.
But law-abiding citizens do care about the law. What happens under our
current system is that law-abiding citizens are unwittingly, selling their
guns to people who should not have them, because the sales are outside
of the system where the background checks occur. We need to close this
loophole. We need to make sure that that thing that we all agree to, that
felons should not have guns, is upheld. The way to do that is to control. .to
make sure that the background check is on the transfer, on the sale, not
just by licensed dealers, but by everybody else. I applaud Senator Wheeler
for bringing this bill forward. This is the right thing to do. Our constituents support it. I have received emails from gun owners, who have said,
"I am a gun owner, I support the right to bear arms, but, this does not
restrict my rights as a gun owner in any significant way." This actually
goes at the heart of the problem that we have all spoke about, on both
sides of the debate, that we should be going after the bad actors. That
.

Thank you.
SENATOR PIGNATLELLI: Our state law is very clear. Convicted felons
are not allowed to own or possess a firearm. This bill will help us to enforce the law - to help us make sure that felons do not arm themselves

is

what

this does.

Now they can acquire guns at gun shows from
nonlicensed gun dealers or other individuals. The process flaunts the clear
intent of our laws designed to keep guns out of the hands of felons and
others not suited to own guns, because no background checks are done.
Some will say, and some have said today, that felons get guns by stealing
them anyway. Not true. The Alcohol, Tobacco and Firearms Bureau annually prepares a crime gun trace report. The recent report indicates that
most guns used in crimes are not stolen. They have been purchased by
nonlicensed dealers. From people who did not do criminal background
checks as do licensed dealers. The bureau's recent report concluded that
43 percent of guns used in crimes were traced to people under the age of
25. Of them, as has been previously stated by Senator Wheeler and Senator Cohen, 89 percent had not been purchased through a licensed dealer.
That is a lot of crime. Every day this country, and this state, criminals are
able to buy guns because no background checks are required. We should
put a stop to it. We ought to start counting minutes of inconvenience auid
stop counting dead. You know, we have clamped down hard on DUI's, and
it is helping. If we have made anywhere near the same commitment to
stop gun violence, we could make this a much safer place to live. This bill
is one step in the right direction, let's pass it.
with deadly firearms.

SENATOR PRESCOTT:
would think that

I

If I were to sell a firearm today, to a person, I
would be open to liability if that person committed a
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crime with that firearm that I sold them. Therefore, I would be quite
I believe that with gun ownership, does come responsibility. We have that today. We also have a state law that says that we need
to know that person. To know that person, I believe, that if I were a
responsible firearm owner, I may want to do a weapons check on that
person. If I am going to sell a gun, I may want to say that I would like
to have you have a weapons check. I may even pay for it, because I am
a responsible gun owner. However, to mandate that someone do someirresponsible.

is what I am against. I am for gun responsibility. Thank you.
SENATOR FRANCOEUR: I stand here in opposition to the ought to pass.

thing,

I ask you to take a look at the bill. You are asking a gun dealer to do a
criminal background check, on an item that he had nothing to do with.
You are placing liability for that on him. Also, you are asking him to do it
for $10. I don't think that anybody in this room believes that you can do
it for $10. Also, if you take a look at it, if you pass this bill, there is a fiscal note attached to it because the department says that they will need
an additional person if you start adding more and more background
checks, which is $22,000-$26,000. Currently, the person has to be known
to the buyer. I think that if you take a look at this, there will be no benefit in reducing any crime and it will be over restrictive and totally imworkable and impossible to enforce. I would ask that the Senate would
not agree with the ought to pass, and that we would be able to vote that
down and move inexpedient to legislate. Thank you.

SENATOR FERNALD: Senator Francoeur, would you agree that the current background check law has been effective in keeping some criminals
from buying guns?

SENATOR FRANCOEUR:

I would agree that the current background
check has stopped some individuals from getting guns. When I sat on
Judiciary a few years ago. .and I know a few individuals that I have talked
to, that have applied for backgroimd checks. A lot of times, you might have
20-and-something in the state of New Hampshire. I think that when you
probably get down to it, and ask the exact number that it is, a lot of them
have been orders that have been rescinded, still don't show up. How many
individuals is it actually, that it has stopped. Then again, if an individual
is so intent on getting a weapon, I don't think that a background check is
going to stop them. If they come to your house, they are going to steal a
gun. Somebody that goes out and commits murder, like in Nashua a couple
of years ago, a lady got shot by her boyfriend. Those individuals, by requiring a check, is not going to stop them. There are other places that they
can get them. They can get them from being stolen, they can get them
fi-om stealing them themselves. There are many avenues. If you watch a
lot of the programs on about where kids get them in the inner city, they
get them from each other. They have been stolen.
.

SENATOR FERNALD: Since you agree that the background check law
has stopped some criminals from buying guns, wouldn't you agree that
$26,000 to expand the background check system would be a small price
to pay to increase the number of criminals who are prevented from buying guns?
SENATOR FRANCOEUR: When

I say that it stops some, it might have
stopped them for that moment, but I don't believe that somebody intent
on committing a crime, that it did stop them if they were going to do it
in some shape, form or manner. I think that no matter how much money
you spend on saying that you stopped them at that moment, it is not
going to do any good. In the long run, it is not going to work.
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SENATOR FERNALD: You said that you had objections to involving the
dealers in this, and you had objections to the $10, which is the fee that
they can charge for doing the background check. Would you support this
bill if we amended the background check provisions, so it was done in a
different way or there was a higher fee for the dealer?
SENATOR FRANCOEUR: I am just looking at the bill. Senator Fernald,
as presented. There is no way that somebody can do a background check
for $10. I do not, personally, support the concept, because the concept
does not work. It cannot work.

SENATOR BOYCE:

Senator Francoeur, as the

bill is

written right now,

what we are voting on, would it not preclude me from loaning
a shot gun to my next door neighbor to go out pheasant hunting with-

which

is

out a background check?

SENATOR FRANCOEUR: My understanding of the bill is that you couldn't
loan

it

or give a gun to another individual, unless I specifically remember,
family, you spouse, your son, your daughter or grandchild.

was your

SENATOR BOYCE:

As you stated,

it is

state law, at the current time,

know the person that you are transferring the gun to?
SENATOR FRANCOEUR: That is correct. You are supposed to personally know the individual.

that you have to

SENATOR BOYCE:

It has been stated that 89 percent of these transwere not from licensed dealers. Do you understand that that includes the sales out of the back of a trunk where someone was dealing
stolen guns or illegal guns out of a trunk in Boston or somewhere? Also,
that includes transfers that are currently illegal, and that that 89 percent does not in any way indicate transfers from legal owners to people
wanting to commit a crime?

fers

SENATOR FRANCOEUR: I fully agree with you, Senator.
SENATOR COHEN: Senator Francoeur, if I heard you correctly,

you

said that the current background check, "stopped them for the moment,
but it didn't stop them from getting a gun". Would you not agree that
it stopped them for the moment, because the background check was effective with regard to the sale of new guns, but since there is no background check on the secondary market, therefore, they were able to get
the gun? There is the deadly loophole. Do you not agree? Do you not
see that? It stopped them for the moment because the law is incomplete? They are still easily able to get a used gun and that the crime
can still be committed. Do you want to be part of that? I hope not.

SENATOR FRANCOEUR: I think to answer your question. Senator
Cohen, if I thought that restrictions on guns would stop crimes, I would
agree with you, but I asked you to look at Washington, D.C. It has the
highest crime rate in the country. It has no guns allowed in the area,
in the district, and it does not work.
SENATOR COHEN: Thank you.
SENATOR GATSAS: Senator Fernald,

do you believe that background
checks have stopped criminals from purchasing handguns?

SENATOR FERNALD: I do.
SENATOR GATSAS: How many of those have been prosecuted?
SENATOR FERNALD: Would you support increasing the budget of the
Attorney General so that he can hire someone to prosecute these people?
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understand that they have stated that they wouldn't prosecute them.
That was about six months ago. I do not know how many prosecutions
are now underway, but I do know that they are very short staffed.
I

SENATOR GATSAS: I don't think that you answered my question.
SENATOR FERNALD: Your question was how many have been prosecuted?

SENATOR GATSAS: Yes.
SENATOR FERNALD: I don't
six

not

know. The Attorney General announced
start prosecuting these people. I do
have been prosecuted.

months ago that he was going to

know how many

SENATOR GATSAS: How

long has this legislation been in place, the
criminal background check?

SENATOR FERNALD: It was actually my understanding, that the criminal background check law is a federal law. I wasn't sure if the state could
prosecute. I am not an expert on criminal law, so I can't tell you how long
the Attorney Generals' had the ability to prosecute these sort of cases.

SENATOR GATSAS: Thank you.
SENATOR WHEELER: I would remind the Senate that I made the ought
to pass motion for the purpose of presenting a floor amendment, which
would address some of the objections which have been raised. The floor
amendment would say that it does not apply to the temporary lending of
a firearm for hunting or other lawful sporting purposes. It also doesn't

apply to the purchase or transfer of firearms listed as curios or relics, as
defined in our statutes. So if you wanted to lend your neighbor something
with which to go pheasant hunting, the floor amendment would certainly
make sure that that is possible. So that is one of the reasons that I have
urged you to support the ought to pass motion, so that we can get to the
floor amendment. I just want to say a few more things. Some licensed
dezders do charge $10 or even less for the background check. So it certainly
can be done. This bill would say that person who wants to sell his or her
gun to another individual, would just meet at the local gun shop to make
the sale. The firearms dealer would then conduct the instant background
check, and complete the federal form. Federal law requires that anyone
engaged in the business of buying and selling firearms, be licensed. But
the law exempts a person who makes occasional sales, exchanges or purchases of firearms for the enhancement of a personal collection or for a
hobby, or who sells all or part of his personal collection of firearms. The
wording of the law has allowed many individuals to be illegally engaged
in the business of buying and selling firearms, by claiming that they are
selling from a personal collection. It is estimated that 30-40 percent of
all guns sales now take place on the secondary market. When a person
buys a gun from a federally licensed firearms dealer, the firearms dealer
is required to conduct an instant background check on the buyer and to
complete a record of sale, on federal form 4473. This form identifies the
buyer with the serial number of the gun. This form is kept by the firearms
dealer and can be used by law enforcement to trace a gun to the owner if
it is stolen or recovered from a crime scene. However, when an unlicensed
individual sells a gun to another unlicensed individual, in a private transaction, then existing state and federal law does not require a background
check or a record of sale. This loophole is what we are tr5dng to close. In
conclusion, it should be noted that many federally licensed firearm dealers generally support actions to close the secondary sales loophole, because
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unlicensed so-called "dealers" hurt their business. Federally licensed firearms dealers must pay a $300 license fee, which is good for three years.
They must pass a backgroimd check, get fingerprinted, and notify local law
enforcement that they have opened a business. In addition, they are subject to unannounced inspections by ATF agents. Federally licensed dealers
are required to conduct background checks and complete a federal form on
all gun sales. Why should they have to compete with unlicensed individuals who pay no fee, are not subject to other ATF requirements, and who can
advertise at gun shows, "unlicensed dealer, no background checks"? I believe that this bill would discourage that kind of behavior, would be a strong
step in keeping guns out of the hands of people with criminal backgrounds,
and it doesn't infiinge on anyone's rights.

SENATOR PIGNATELLI:

I want to refer to the case that Senator
Francoeur was talking about. The young woman who was gunned down
in the parking lot at Sanders. It is part of my district. This woman, because I think that it adds something to this debate. .this woman wais afraid
of her boyfriend, and she had good reason to be. She did what we would
normally expect someone to do. She went to court, she got a restraining
order. When her boyfriend went in to buy a handgun at the store, he was
denied, so he didn't buy a handgun. But at that time, people were allowed
to purchase shotguns and rifles in this state, with no background check.
We changed that and now there is a background check for people purchasing rifles and long guns in the store. Had there been this law in
effect, he may not have purchased a rifle. He may have taken out his
rage on her in some other less deadly way. But certainly, this does not
bode well, not passing this bill for less violent means of people solving
their problems. It encourages people to buy guns at flea markets and use
them inappropriately, and use them to commit violent crimes. I think
that" this woman could be alive today, if we had passed the background
checks on long rifles at that time, and if we had a loophole closure bill,
like this particular one, that would not have allowed this lunatic to go
into a gun show or a flea market and purchase a weapon without any
check at all. Thank you.
.

SENATOR HOLLINGWORTH:

rise for just a brief couple remarks. I
28. "The provisions of
this chapter shall apply to the sales or transfers made at gun shows,
flea markets or other events where firearms are displayed for sale." So
that the argument that you can't loan your gun to a friend to go hunting, I think even though Senator Wheeler is saying that she is willing
to put an amendment in to say for sure that you can do it, it is already
there. The provision of this chapter shall apply to sales or transfers
made at gun shows, flea markets or other events where firearms are
for sale and displayed. The intent of this bill is to prevent felons from
getting guns. The attempt is to make it more difficult for felons to get
guns. The discussion is that it is going to cost money. I would like you
to look at the fiscal note. There shall not be any fiscal impact on state,
county and local revenues, or county and local expenditures. Then it
says at the bottom, "The department stresses that at some point", and
this is the federal government, "some point, increases in the criminal
records check workload may necessitate hiring additional clerks at the
annual salary and benefits costs." That is if all of the states all of a
sudden passed this legislation to allow it. To me, $22,000 is a little bit
that we can spend nationally, if we are going to prevent felons from

would

like to

getting guns.

I

have you look at page two, on line
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SENATOR BOYCE: Senator Hollingworth, I would like to know when
the state police became the federal police? The fiscal note specifically
says "the state police".
SENATOR HOLLINGWORTH:

I believe that when I read it, that it was
what I thought they were talking about. The
National Criminal Background Check System. That is what I believe

a national check. That

is

that they were talking about. It said that they would check through the
division of the state police. Even if it is just the state police, if I am incorrect in reading it the way that this fiscal note is, is $22,000 worth
saving someone's life?

Recess.

Out of Recess.

on the motion of ought to pass.
A roll call was requested by Senator Fernald.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, Fernald, Pignatelli,
Larsen, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
McCarley, Flanders, Disnard, Roberge, Eaton, O'Heam, Francoeur,
Question

is

Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,

Yeas: 7

Motion

-

Klemm.

Nays: 17

failed.

Senator Francoeur moved inexpedient to

legislate.

Adopted.

Committee report

o:^

inexpedient to legislate

is

adopted.

SCR

1, urging the supreme court to expand the membership of the advisory committee on rules to include legislative members. Judiciary Committee. Vote 5-0. Ought to pass. Senator Gordon for the committee.

SENATOR GORDON: SCR 1 also falls within the blanket of judicial
reform. As many of you know, concerns have been raised in regard to
the court system enacting its own rules under Part II, article 73-A of
the New Hampshire Constitution. Currently, there is a Court Advisory Committee on rules, which consists of nine persons. Four are
judges, two attorneys, a Clerk of Court and two public members. This
SCR would urge the court to add two additional members to the advisory committee. One representative from the House of Representatives
and one from the Senate, in order to bring the total committee to 11
members, with the purpose of allowing the legislature to have more
participation in the rules that are adopted within the judicial branch.
We urge passage.
Adopted.

Ordered to third reading.

SB 81-FN-A,

regulating medication technicians under the nurse practice
Public Institutions, Health and Human Services. Vote 5-0. Ought to
pass with amendment. Senator Wheeler for the committee.
act.
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2001-0826S
08/04

Amendment
Amend

the

AN ACT

title

to

SB 81-FN-A

of the bill by replacing

it

with the following:

regulating medication nursing assistants under the nurse practice act.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Paragraph; Medication Nursing Assistant (MNA) Defined. Amend
RSA 326-B:2 by inserting after paragraph XIV the following new paragraph:

XlV-a. "Medication Nursing Assistant" or "(MNA)" means a person
is authorized to administer medications under the assignment of a
licensed nurse as defined in RSA 326-B:2.
2 New Paragraph; Board of Nursing; Rulemaking Authority. Amend
RSA 326-B:4-a by inserting after pgiragraph XVI the following new paragraph:
XVII. Establishing standards for a medication nursing assistant education, practice, license, and relicensing program and the issuance of evidence indicating satisfactory completion of such a program, including, but
not limited to:

who

Applicant qualifications.
Application procedures.
(c) Content and duration of the training program.
(d) Continuing education programs.
(e) Examination.
(f) Passing grade.
'^
(g) Approval of instructors for the training program.
(h) Scope of practice.
(i) Disciplinary procedures.
3 New Section; Medication Nursing Assistants Practice; License. Amend
RSA 326-B by inserting after section 28 the following new section:
326-B:28-a Medication Nursing Assistants.
I. No person shall practice as a medication nursing assistant who has
not satisfied the provisions of RSA 326-B:4-a, XVII.
II. The board of nursing shall authorize the licensing of medication
nursing assistants for the purpose of administering medications under
the assignment of a licensed nurse as defined in RSA 326-B:2. Medication nursing assistants authorized under this chapter shall:
(a) Have worked as a nursing assistant under RSA 326-B:28 for a
period of up to 2 years or the equivalent as determined by the board, and
have completed the necessary requirements under RSA 326-B:4-a, XIII.
(b) Administer medications under the direction of a licensed nurse.
III. Medication nursing assistants authorized under this chapter shall
not calculate drug dosages, but only administer medications they are assigned by a licensed nurse to administer.
IV. Nothing in this chapter shall be construed to prohibit the board
of nursing from adopting rules relating to the delegation of medication
(a)
(b)

administration.
4 New Section; Medication Nursing Assistant Fees and Fines; Continual Appropriation. Amend RSA 326-B by inserting after section 29 the
following new section:
326-B:29-a Medication Nursing Assistant Fees and Fines; Continual
Appropriation.
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L The board shall adopt a schedule of

fees, adopted by rule under
541-A, for examination, registration, renewal, relicensing, endorsement, and verification of medication nursing assistants.
IL The board shall establish a schedule of administrative fines to be
collected in disciplinary procedures carried out under RSA 326-B:4-a,

RSA

XVIL
in. The medication nursing assistant fund is established in the state
treasury and continually appropriated to the board of nursing which
shall administer the fund. The fund shall be used only for administration of the medication nursing assistant component and expenses relating to that component.
IV. All fees and fines collected under paragraphs I and II shall be
credited to the fund.
5 New Subparagraph; Medication Nursing Assistant Fund. Amend RSA
6:12, 1 by inserting after subparagraph (dddd) the following new subparagraph:
(eeee) Money received under RSA 326-B:29-a, which shall be credited to the board of nursing's medication nursing assistant fund.
6 Effective Date. This act shall take effect 60 days after its passage.

SENATOR WHEELER:

Senate Bill 81 authorizes the Board of Nursing
nursing assistants for the purpose of administering TAPE CHANGE ordered by fees and fines associated with certifying and administering medication nursing assistants. The amendment,
which is found on page 11 of our calendar, replaces language in the original bill with language which is more consistent with the way that the
to regulate medication

Board of Nursing operates. The committee unanimously recommends
that this ought to pass as amended. I hope that you will support that.
Thank you.

SENATOR GORDON: I rise to speak briefly, and only because I live
with a nurse. My wife is a nurse. I am going to support the bill. I think
that the bill really raises a concern that we ought to be aware of, and
that is the shortage of nurses and the fact that here is a profession,
which in my opinion, is underpaid to begin with, but not only that,
there is really no incentive to become a nurse. .to work every other weekend, to work nights, to change peoples bedpans, to do all of that dirty
work. It is a very unattractive profession, but a very necessary profession. Right now, you can't find anybody who really wants to go into it.
So, along with the teaching shortage that we face, we are facing a shortage of nurses. The concern that I have with the bill, is what we are saying is, now we are going to deal with the shortage, and instead of having RN's and LPN's do the work that they traditionally do, in terms of
medications, which is... what we are going to do is we are now going to
move that responsibility down to a CAN. Frankly, I think that is the
wrong approach. I think that what we ought to do is make the profession more attractive to people who want to go into nursing. To make
it more attractive through pay and incentives, or making it a more professional and responsible place to work. So I am not going to oppose
the bill, but the bill causes concern. I don't think that we ought to bring
down the profession, I think that we ought to find ways to bring it up.
.

SENATOR FERNALD:
if

you

Senator Gordon, today is the first day that I have
my committee. I guess my question is,
you going to vote for it?

didn't come to
don't like this bill, why are

seen this, since

it

SENATOR GORDON:

Because

I

think that... my understanding

the testimony... we need to deal with the nursing shortage.

My

that
under-

is
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is that this bill is in response to the nursing shortage. I guess
this is what we have to do to deal with the nursing shortage, then
I am going to support that. But as I said, I think that is the wrong approach.
ought to be looking at other ways that we can enhance the
nursing profession, to make it more attractive so that people want to

standing

that

if

We

become nurses.

SENATOR LARSEN:

I

agree that

we have a problem with a

shortage of

Health and Human Services
Committee for finding what may be a temporary solution. I think that we
have to bring it along in both ways, which is to develop an incentive, someway, young people to go into nursing, but at the same time, any of us who
have been in nursing homes, and visited friends or famiily there, know that
there has been a problem. They frequently prepare cups with the medications for each patient, but under current law, those prepared medications need to be delivered by a nurse, when staff is as shorthanded as it
is with nursing, there has been no ability for anyone else to even deliver
what is an already prepared series of medications. This, I think, solves
an immediate problem. I hope that we can address the long-range problem of nursing shortages.
nurses.

I

just

want

to stand to praise the

SENATOR WHEELER: Just briefly I certainly understand the concerns
raised by Senator Gordon. I just wanted to make it really clear, for the
record, that this bill is in no way an attempt to bring down the profession of nurses or to degrade it in any way. The medication nursing assistants, would have to be under the supervision of a licensed nurse. The
Board of Nursing did work on the amendment and does support the bill.
It was brought forward by the county nursing homes, who feel that they
need this very badly. But I do want to join with everyone else who says
that we do need to do everything we can to raise the value of nurses, so
that we do understand the enormous contribution that they make to us,
and the terrible tragedy that we are facing nationally, with the increasing shortage of nurses.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

150, relative to

community

services for persons with developmental
cmd Human Services. Vote 5-0.

disabilities. Public Institutions, Health
Ought to pass. Senator O'Hearn for the

SENATOR O'HEARN:

committee.

essentially a housekeeping bill that
will eliminate references to institutionalized care for the developmentally disabled. The bill was requested by the Department of Health and
Human Services in recognition of the ten-year anniversary of the closing of the Laconia State School. Current statutes include provisions that
are outdated and inappropriate. Senate Bill 150 replaces language that
has been abandoned over the years with language that better reflects
our state's commitment to consumer directed and community based services for persons with developmental disabilities. These services encourage individuals to exercise more choice and control in their lives. Senate
Bill 150 requires that regional agencies establish human rights committees to protect the rights of individuals in their care. Some agencies have
already created such committees, and the feedback has been very positive. Senate Bill 150 also replaces the annual physical in favor of an
annual health assessment for each person served. This provision allows
individuals who are traumatized by fears of going to the doctor, the flexibility of completing an assessment in the home. This bill reflects the

This

bill is
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actual changes in how the developmentally disabled are being served.
The committee unanimously recommends that SB 150 ought to pass.
Thank you.

Adopted.

Ordered to

third reading.

HB

118, authorizing physicians who practice medicine in certain states
other than the state of New Hampshire to complete certifications exempting children residing in the state of New Hampshire from immunization.
Public Institutions, Health and Human Services. Vote 5-0. Ought to pass,
Senator Boyce for the committee.

SENATOR BOYCE: Many people living in New Hampshire towns bordering other states, see out-of-state doctors as primary care physicians
or for special circumstances. Immunization waivers made by out-ofstate doctors, on behalf of children from New Hampshire, are currently
not accepted in the state of New Hampshire. Immunization waivers are
sometimes necessary when the child's health is at risk. House Bill 118
allows physicians already exempted from New Hampshire state law,
under RSA 329:21-111, who are duly certified in their own state, to complete the waiver certificate for New Hampshire patients. The committee

unanimously recommends ought

to pass.

Adopted.

Ordered to

third reading.

HB

532, establishing a committee to study the adequacy of funding for
the continued universal distribution of children's vaccines. Public Institutions, Health and Human Services. Vote 5-0. Ought to pass with amendment, Senator McCarley for the committee.

2001-0832S
05/03

Amendmeiit

Amend

to

HB

532

by replacing section 3 with the following:
3 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Four members of the house of representatives, 2 of whom shall
be from the health, human services and elderly affairs committee, one
of whom shall be from the commerce committee, and one of whom shall
be from the finance committee, appointed by the speaker of the house.
(b) Three members of the senate, appointed by the president of the
the

bill

senate.
II.

Members of the committee shall receive mileage at the
when attending to the duties of the committee.

legisla-

tive rate

SENATOR MCCARLEY:

Immunization is a basic first Hne of defense
against health risks for our children. We are currently one of only a handful of states that universally provides vaccinations to all children from
birth through age 18. As a universal vaccine provider state, we distribute all vaccines listed on the recommended childhood immunization
schedule published by the Center for Disease Control. As a result, New
Hampshire has one of the highest immunization rates in the country.
Universal providers status rewards... are the customers, our children,
with better health, and the health care providers who actually receive
discounts on the vaccines. There is growing concern, however, about the
continued adequacy and stability of funding for this most basic of pub-
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health issues. There are a couple of factors in play affecting the level
of funding. First, the Center for Disease Control is projected to lose over
$50 million in the next federal budget. Eighty percent of our funding
comes from the CDC or other federal funds. We are also facing increased
costs with vaccinations, as we are with all other prescriptions. Certainly,
as science moves on, we are seeing more and more vaccinations coming
on the market, therefore, it is pushing that cost even higher. This study
committee, proposed by this bill, will ensure that we carefully consider
the best means required to maintain New Hampshire's universal vaccine provider status. The amendment simply makes a minor change to
the Senate makeup on the study committee. The Public Institutions,
Health and Human Services Committee asks for your support of ought
to pass with amendment.
lie

SENATOR HOLLINGWORTH: I understand that the department requested this bill, and so I understand that there must be a reason that
they would want to set up this committee. I have to tell you that several years ago when I requested to put in hepatitis B as a vaccine for
children in New Hampshire, at that time, we were told that the state
was no longer going to vaccinate children. I was appalled because it was
necessary that all children be vaccinated so that we could make sure that
we had vaccinations. So when this came about, I met with the insurance
carriers, the Medical Association, and the Health and Human Services
Department, and we were able to convince the insurance carriers that
if they gave us their pool of money that they covered for their children,
we would be able to go to the federal government and purchase, at one
half the price, in fact, more than that, the vaccines for all of our children. This was agreed upon. They understood the logic of it and they
supported it. They contributed into a pool. The 80 percent comes from
is from, the federal government to support this program. All of our children, the doctors who see these children, provide those vaccines free of
charge. My concern is there must be some fear that the federal government is no longer going to allow us to purchase from that pool. One of
the reasons that New Hampshire's children are as healthy as they are,
is because they have vaccines. Every time that the study is done, the
number one thing that they look at is, the number of our children who are
inoculated. So I understand the need for the study. My question is, I don't
understand why the study allows. .if someone can answer this. .four members from the House and three from the Senate? I think that an important issue like this, in view of the fact that the House is proposing cutting the vaccine program at this moment in time, why we aren't keeping
the Senate's position as strong at the House. Maybe someone can answer
that for me.
.

.

SENATOR WHEELER: We

didn't feel that there were four Senators reon the study committee, and we know that there are
so many more House members than Senators, that it didn't seem unreasonable when it is a bill that is coming from the House, to have that.
Certainly if it is a concern, we could easily do a floor amendment and
add four Senators, but I think that our committee felt that was not a bad
thing. It didn't change the Senate position.
ally eager to serve

SENATOR HOLLINGWORTH:

Senator Wheeler, you are aware that
a proposal in the House that would cut vaccines for children
now? In view of that, I hate to be paranoid, but I would like to offer
that we could table this and add another Senator. I would be more
than willing to serve.
there

is
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SENATOR WHEELER:

Well before we get around to any motions, I am
House proposal, which is one of the reasons that
agreed with Senator McCarley and the rest of the committee, that this

certainly aware of the
I

a timely bill. That it is appropriate to figure out how we can get sustainable funding so that we can maintain our universal vaccination distinction that we have right now. I see no real problem with a 4-3 committee member structure. I don't think that it affects the Senate - 1 don't
think that it makes the Senate weaker. If you get down to a vote where
it is 4-3, it is not a very popular decision anyway. I can't see that it is a
problem, but I will bow to other people who have concerns.
is

Amendment
Ordered to

adopted.

third reading.

Recess.

Out of Recess.
SB 151-FN-A, transferring and appropriating funds from the highway
surplus account to the department of safety for additional staffing of
evening and midnight patrols by current New Hampshire state troopers. Transportation Committee. Vote 5-0. Ought to pass with amendment. Senator Eaton for the committee.
2001 -0807s
09/04

Amendment
Amend

the

AN ACT

title of

the

bill

to

SB 151-FN-A

by replacing

it

with the following:

transferring and appropriating funds to the department of safety
for additional staffing of evening and midnight patrols by current New Hampshire state troopers.

Amend

the bill by replacing section 1 with the following:
Appropriation; Department of Safety. Notwithstanding RSA 228:11,
II, the sum of $950,000 is transferred and appropriated to the department of safety for additional staffing by current New Hampshire state
troopers of patrol vacancies in evening and midnight shifts.
1

2001-0807S

AMENDED ANALYSIS
This bill transfers and appropriates funds to the department of safety
to provide for additional hours of staffing of evening and midnight patrols by current New Hampshire state troopers.

SENATOR EATON:

Senate

Bill

151 provides additional staffing of evening

and midnight patrols by present NH state troopers. Because of current
staffing numbers, one trooper covers all of Sullivan and Cheshire County
during the midnight to 8 a.m. shift. Frequently during darkness, six of
the ten counties in the state have no coverage (Coos, Carroll, Cheshire,
Belknap, Grafton and Sullivan). This is particularly important for those
who live in the towns with populations under 3,000 because the State
Troopers are the back-up coverage for the local police officers. A study
conducted in 1997 found that "the Division of State Police is critically
understaffed in the area of troopers assigned as field personnel." That
study recommended an additional 205 troopers to cover the state adequately. Senate Bill 151 does not ask for more troopers. Senate Bill 151
allows current troopers to work additional time to provide back-up coverage. The Transportation Committee feels that the policy of providing
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additional coverage should be supported, and that this bill be sent to
Senate Finance to address the fiscal impact. There was no one present
to oppose the bill. We reasoned that was either because they had lost their
license and could not drive or they are in jail. The committee unanimously
recommends this bill as ought to pass as amended.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

165-FN, relative to the sale, registration, and use of 3-wheeled allterrain vehicles for off-highway recreational use. Transportation Committee. Vote 5-0. Ought to pass with amendment, Senator Eaton for the
committee.

2001-0819S
10/09

Amendment
Amend

the

bill

by replacing

to

all after

SB 165-FN
the enacting clause with the

fol-

lowing:
1 New Section; Three- Wheeled ATV's; Limitations on Government Sale.
Amend RSA 215-A by inserting after section 14 the following new section:
215-A:14-a Three- Wheeled ATV's; Limitation on Government Sale. No

state agency, municipality, or other governmental entity shall sell or
transfer ownership of, in whole or in parts, a 3-wheeled ATV designed
or marketed for use as an off highway recreational vehicle.
2 New Paragraph; Registration of 3-Wheeled ATVs. Amend RSA215-A:21
by inserting after paragraph IX the following new paragraph:
X. No person, except for federal, state, and local governments registering under RSA 215-A:25, shall be permitted to register for operation under this chapter any 3-wheeled ATV as an off highway recreational vehicle unless the person has successfully completed an ATV
education course sponsored by the New Hampshire fish and game de-

partment.
3 Effective Date.
I. Section 2 of this act shall take effect January

The remainder

II.

of this act shall take effect

1,

upon

2003.
its passage.

2001-0819S

AMENDED ANALYSIS
This

bill

prohibits the sale or transfer of 3-wheeled all-terrain vehicles

local government, and requires the completion of an ATV
education course for persons registering a 3-wheeled all-terrain vehicle

by state and
as an

OHRV

SENATOR EATON:

This was a very, very emotional hearing. Senate Bill
165 prohibits the sale of three-wheeled all-terrain vehicles by the state
and local governments and requires that persons wishing to register them
for operation as an off-highway recreational vehicle must have successfully completed an ATV education course sponsored by the NH Department of Fish and Game. Three-wheeled ATV's began being manufactured
in the 1970's. Unfortunately, they were poorly designed, with no rear differential and no front weight and therefore, tipped over quite easily. Between 1982 and 1987, 900 deaths in the United States occurred because
of these dangerous vehicles. In 1987, a Consent Decree was signed by
Honda of America and no more three-wheeled ATV's have been manufactured. However, those 3-wheeled ATV's on the market were never recalled
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or destroyed. The state of New Hampshire received about 100 of these
machines as a result of the consent decree; however, the Fish and Game
Director had to sign an agreement with Honda of America that the officers would wear helmets and that they would receive special training in
the safe use of these machines. That special training started out at being
eight hours, and then they redefined it and brought it down to four hours
of training. Some machines have also been loaned to local police departments. However, when the state wants to dispose of the machines, they
go to White Park for sale with other surplus equipment. These machines
end up in yard sales and no one has any idea how dangerous they are. It
is estimated that approximately 600 of these machines are still in New
Hampshire. This issue was brought to my attention by a constituent who
purchased two of these 3-wheeled ATVs at a yard sale for $400. He used
to take his young daughter Eu-ound the yard for a ride. He went down in
the field one day and came back aroimd. She said, "daddy, let's go up the
hill" They went up a short hill, and it wheeled over and fell on her and
killed her instantly. The committee amendment requires that no state
agency, municipality or other governmental entity may sell or transfer
ownership of any 3-wheeled ATV (or its parts), effective upon the passage
of this legislation. The amendment also requires that all individuals who
wish to register for operation of a 3-wheeled ATV, must have successfully
completed the ATV education course offered by the
Department of
Fish and Game. This provision affords the public the same safety education and training required of state personnel. The training would not be
required until January 1, 2003, giving the public enough time to complete
the four-hour course. The Transportation Committee strongly and unanimously recommends that SB 165, as amended, ought to pass. Thank you.

NH

SENATOR BOYCE:

Senator Eaton, I am confused. The fiscal note, and
think the bill, as I read it, seems to say that no one will be able to.. .on
page two, line 24, "no person except federal, state and local governments,
shall be permitted to register for operation under this three-wheeled
ATV." That seems to me, to say that anyone who currently has one, will
no longer be able to register it?
I

SENATOR EATON: The amendment was not to.
no one could

SENATOR BOYCE:

I

we

.

.the bill started out that

was too restrictive.
missed that there was an amendment. Thank you.

register... and

felt

that

it

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

184, relative to review of fees for the removal and impoundment of
motor vehicles. Transportation Committee. Vote 4-0. Ought to pass. Senator Eaton for the committee.

SENATOR EATON: Senate Bill 184 estabUshes a procedure for the review by the Department of Safety of the reasonableness of fees charged
for towing and storage of motor vehicles. A truck on its way to Manchester Airport got stuck in the mud and was billed $5,200 to pull it out.
Another truck got stuck during one of the recent ice and snow storms
and was charged $2,500 to be towed. Sometimes the truck drivers are
told that they must pay cash before they can get their trucks back. This
year, a new formula had been put into place by some of the state's truck
towing companies whereby they charge per pound. Prior to the arrival
of this new formula, complaints over tow charges were extremely rare.
As is the case with all problems, the vast majority of the towing industry is doing an excellent job and billing fairly for their services. Senate
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Bill 184 establishes a process whereby a disputed tow charge could be
taken to the Commissioner of Safety. If the Commissioner feels that there
is a question, a hearing could be held before a Safety Hearing officer. The
decision of the Hearings officer could be appealed to the Superior Court.
Currently, there is no mechanism to dispute a tow charge. Some committee members felt that the person needing to be towed was not in a
position to "bargain" as they were obviously at a disadvantage. Having
the ability to bring the disputed charge to the Commissioner would offer a means of addressing those questionable bills. The Transportation
Committee recommends that SB 184 be ought to pass.

SENATOR D'ALLESANDRO:

I speak in favor of the piece of legislation.
think that it is absolutely necessary at this point in time. Most of the
towers do a good job and are very responsible. But it is that irresponsible act that we have to deal with, and a procedure is set in place, where
there is the ability to question that, and there is a process in place for
an appeal. It is a good piece of legislation. It is a piece of legislation that
is needed. I appreciate the expedition of the committee in bringing this
to fruition. Thank you, Mr. President.

I

Adopted.

Ordered to

HB

107,

third reading.

naming a

certain bridge in the

town of Milford. Transportation

Committee. Vote 4-0. Ought to pass with amendment. Senator Gordon
for the committee.

2001-0827S
04/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

by replacing

HB
it

107
with the following:

naming a certain bridge in the town of Milford £uid naming the
LaMott Wing at the Glencliff Home for the Elderly.

Amend

the bill by replacing all after section 1 with the following:
2 The LaMott Wing at the Glencliff Home for the Elderly. The new wing
at the Glencliff Home for the Elderly is hereby designated the LaMott
Wing in honor of Paul I. LaMott of Haverill, New Hampshire, in recognition of his many years of public service in the New Hampshire general
court,

and

to the Glencliff"

Home

for the Elderly in

Benton,

New Hamp-

shire.

3 Signage. The cost of design, construction, maintenance, and installation of any signage, replacement signage, or other markers required
under sections 1 or 2 of this act shall not be a charge to the state. The
design, construction, and installation of any signage or other markers
required under section 1 of this act shall be approved by the department
of transportation.
4 Effective Date. This act shall take effect 60 days after its passage.

2001-0827S

AMENDED ANALYSIS
at Route 101 and North River Road over the
Souhegan River in the town of Milford the Veterans Bridge and names the
LaMott Wing at the Glencliff Home for the Elderly.
SENATOR GORDON: House Bill 107 would name a bridge, which spans
the Souhegan River in Milford, name the bridge the "Veteran's Bridge"

This

bill

names the bridge
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in honor of all the New Hampshire Veterans who have answered our
nation's call to arms and have served with honor and dignity in the armed
forces of the United States. This bill is brought forward on the request
of the Veteran's group in the town of Milford. In addition, there is an
amendment. The amendment names the new wing at the Glencliff Home
for the Elderly after Paul I. LaMott. Mr. LaMott, as you remember, was
a Representative in the House of Representatives for 30 years and was
the Dean of the House, up until his retirement last year. That is in
honor of his contribution to the New Hampshire Legislature, and to the
Glencliff Home for the Elderly.

SENATOR D'ALLESANDRO:

I

support this piece of legislation, but

I

would like to say a few things about Paul LaMott, who
did serve in the House for 30 years, who was on appropriations for a
long, long period of time. I think that former Speaker Burns certainly
has a good association with Paul and remembers Paul. He was a man
who brought a great deal to the House of Representatives, particularly
in the legislature history. Paul, it seemed, was there from the time the
House began and could look back into certain situations and give us a
good perspective of what was happening. During the later years of his
tenure in the House, he served on Public Works. I had the privilege of
thought that

I

serving with him. It was in times of stress, that Paul could always recall something that happened in the past, and give you a clear path as
to why this particular item took place. He was a great public servant.
A man who spent most of his life in the legislature. I think that it is
absolutely fitting that we name the Glencliff new addition in Paul's
honor. He was truly an outstanding public servant. Thank you, Mr.
President.

SENATOR BURNS:

I just wanted to rise and speak in favor of this, and
you what great knowledge Paul LaMott had. You are absolutely right.
He knew more about the state budget, and could give it to you right out
of his head, than any employee or any other legislator that I have served
with. He also could sway the whole House on his speech. I remember the
first time that I was Acting Majority Leader. We had a bill that was going
down the tubes. He was downstairs working on appropriations stuff. I
sent a messenger down and brought him up, and asked him if he could
speak? He said, "sure." He got up and swayed the whole House, and it
passed beautifully. Just an amazing man. Thank you.

tell

Amendment adopted.
Ordered to third reading.

HB

125, naming New Hampshire route 12-A from West Lebanon to
the Cornish-Windsor Bridge the Maxfield Parrish Highway. Transportation Committee. Vote 3-0. Ought to pass. Senator Flanders for the

committee.

SENATOR FLANDERS:

I speak in favor of HB 125. Maxfield Parrish was
a well-know artist who passed away in 1966. His original home overlooks
this portion of the highway that would be named in his honor. In 1999,
his works were displayed at the Currier Gallery in Manchester, and over
35,000 visitors viewed the show. At one point, one in every four homes in
the United States had a Maxfield Parrish print. The Transportation Committee supports the desire of the people who wish to honor the contributions of Maxfield Parrish and recommend that HB 125 be ought to pass.
Thank you.
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I would like to urge support for this measure. Maxfield
with a stamp series, issued
Parrish was recently honored TAPE
by the U. S. Post Office, just last month, so this is a good time to do this.

Thank

CHANGE

you.

Adopted.

Ordered to third reading.

HB

254, naming a certain bridge in the town of Charlestown. Transportation Committee. Vote 3-0. Ought to pass. Senator Flanders for the committee.

HB

SENATOR FLANDERS:

I rise in support of
254. This authorizes the
of a bridge located on Route 12-A at River Road in the Town of
North Charlestown after Brigadier General Ernest A. Bixby. Brigadier
General Bixby passed away in 1966. Prior to his death, he established
a scholarship fund in the town to assist area students. His home still sits
in the shadow of this bridge. Business and private individuals from the
area have agreed to pay the costs of the signage. The residents of the

naming

North Charlestown area would like to honor Brigadier General Bixby's
generosity and vision in helping students in their area by naming the
bridge after him. The Transportation Committee recommends that HB
254 be ought to pass. Thank you.
Adopted.

Ordered to third reading.

SB

76-FN, requiring attendance in an education and training program by
who obtain a liquor license. Ways and Means Committee. Vote 5-0.
Ought to pass with amendment. Senator D'Allesandro for the committee.

those

2001-0777S
03/09

Amendment
Amend

the

AN ACT

title of

the

bill

to

SB 76-FN

by replacing

it

with the following:

requiring attendance in an education and training program by
those who obtain a liquor license and relative to applications
for one-day liquor licenses.

Amend RSA

178:2, II as inserted

by section

1 of

the

bill

by replacing

it

with the following:

Notwithstanding any other provision of law, the commiswho hold a retail license under the
provisions of this chapter to attend a training program within
45 calendar days of the issuance of the license. These provisions
shall not apply to any person who holds a retail license on the
effective date of this paragraph. The commission shall provide
the training program without additional fees or cost to the licensee. The commission shall adopt rules, pursuant to RSA 541A, relative to the administration of the training program.
//.

sion shall require all persons

Amend RSA

178:2, IV(a) as inserted by section 1 of the bill by replacing
with the following:
(a) Within 45 days of the issuance of a retail license, the training program shall be attended by:
(1) The proprietor of a sole proprietorship or a manager
designated by the proprietor to attend in lieu of the proprietor.
(2) All partners in a partnership or a manager designated
by the partners to attend in lieu of the partners.
it
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(3) An officer of a corporation or a management representative designated by the corporation to attend in lieu of an officer.
(4) A member of a limited liability company or a manager
designated by the limited liability company to attend in lieu of a

member.

Amend

the bill by replacing section 2 with the following:
2 Alcoholic Beverages; Liquor Licenses and Fees; On-Sale Cocktail Lounge
Licenses; One Day Licenses for Voluntary Nonprofit Organizations; Reference Modified and AppHcation Date Changed. Amend RSA 178:20, V(1X1X2)
to read as follows:
(1) Notwithstanding the provisions of RSA 178:2, /, the commission may issue a limited license to any responsible individual representing a voluntary nonprofit group or organization approved by the commission. Such license shall authorize the licensee to sell, on premises
approved by the commission, beverages and liquor on the approved premises.
(2) No license shall be issued under subparagraph (1)(1) unless
the organization's representative obtains:
(A) Official approval of the chief of the local fire department
as to the safety of the premises.
(B) Official approval of the local health department concerning sanitary accommodations.
(C) Official approval of the chief of police as to accessibility of
the premises.
Written statements from such officials shall accompany the application
for the license. Such application shall be filed with the commission [iO]
15 days before the date on which the license is needed.

2001-0777S

AMENDED ANALYSIS
all new retail liquor licensees at a
training program administered by the liquor commission. The commission shall provide the training program without cost to the licensee. This
bill also requires that an application for a one-day license for a voluntary nonprofit organization be filed with the liquor commission 15 days
before the date on which the license is needed.
This bill is a request of the liquor commission.

This

bill

requires attendance by

SENATOR D'ALLESANDRO:

This

bill

requires attendance by all

new

liquor licensees at a training program, administered by the Liquor Commission. The commission shall provide the training program without cost
to the licensee. The bill would not affect existing licensees. This bill was
requested by the Liquor Commission, in view of some startling facts.
Fifty percent of middle school students in New Hampshire, and 70 percent of high school students in the state, say that it is very easy or easy
to obtain liquor. The percentage of high school students in the state who
say that they have had a drink in the last month is higher than the
national average. No one will argue that the behavior of management
influences patrons, this is why young men and women flock to stores
known to be lenient towards the sale of alcohol to minors. For this reason, owners and/or management level positions will be targeted. Owners and/or management persons must participate in the new training
program or risk losing their liquor license. An amendment, that gives
store owners and managers added flexibility to comply with the new
rules was suggested by the committee. That amendment allows one-day
licensees 15 days in place of 10 to comply, and retail licensees will have
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45 days to comply, rather than 30 days. This allows them the flexibility
to go to a course if one has just been finished or one is beginning shortly
thereafter. The committee unanimously recommends that SB 76 ought
to pass with amendment. Thank you, Mr. President.

BOYCE: Senator, I am curious why you were exempting existing liquor licensees when it appears that if there is a problem today, it
shouldn't we make them go through this
is the existing licensees.
when there license is up for renewal?

SENATOR

Why

SENATOR D'ALLESANDRO: We were led to believe. Senator, that most
of them have gone through this process, at this point. The courses have been
offered up to this point. We were led to believe, by the commission, and I
believe Senator Gatsas was there, that many, or most, had gone through
this course, but now everybody will have to go through the course, so we
could reintroduce

it.

SENATOR BOYCE:
theiQ. If they
don't think?

I

guess

I

don't understand why we are exempting
it, they don't have to taken it again, I

have already taken

SENATOR D'ALLESANDRO: That is correct.
SENATOR BOYCE: But, I don't understand why we
ones that haven't taken

it

are exempting the

from having to?

SENATOR D'ALLESANDRO: The commission thought that was
propriate methodology. That

is

the only reason that

I

an ap-

can give.

SENATOR BOYCE. Thank you.
SENATOR GORDON: I rise to make an effort to respond to Senator Boyce's
question. That is, that when many of these received their initial license, it
wasn't a requirement at the time, that they be required to tak^e the training progrEmi. So the commission felt that it wouldn't be appropriate now
to make that a requirement of Ucensing after the fact. So as long as they
comply with the requirements of their license and they do that in good fEiith,
no one is going to retroactively go back £ind place that requirement upon
them. But on a going-forward basis, anyone who applies for a license, they
felt that it was good public policy to require them to take the training.

SENATOR PIGNATELLI:

Senator Gordon, was there any discussion
about having liquor licensees retake the course if they had served liquor to an underage person?

SENATOR GORDON: I am

not aware of that discussion.

Recess.

Out of Recess.

SENATOR HOLLINGWORTH: I just wanted to tell you that for years, the
hospitality industry recognized that there was a need to make sure that
minors weren't served. They held seminars all over the state, and brought
in people to train waiters and waitresses, and tried to make sure that
people where trained. This is, I think, a step forward, because now this
puts it in the departments hands and that they will make sure that these
people will be trained. For the vast majority of these places, they do a good
job. It is the few that, as we hear, like other industries, it is the few that
cause the problems. I think that this bill is a major step forward and I
commend the committee and
Amendment adopted.

the department for bringing

Referred to the Finance Committee (Rule #24).

it

forward.
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TAKEN OFF THE TABLE
Senator Eaton moved to have SB 147, relative to the calculation of stumpage value in determining the timber tax assessment, taken off the table.

Adopted.

SB

147, relative to the calculation of stumpage value in determining the

timber tax assessment.

SENATOR

EATON: Senate Bill 147 clarifies how timber taxes are assessed. Currently, according to how the sale is executed, the tax rate may
or may not consider value-added services such as forest management,
improvements to the land, and remoteness of the cuts. The tax assessors knowledge of forestry and knowledge of the land, and other variables, could also add or subject additional value from the timber sale.
The flexibility of the timber tax assessment process has resulted in timber owners whose property crosses town lines, being handed two different tax assessments for the same stand of trees. The timber tax, as designed, is clearly not applied uniformly and is unfair. Senate Bill 147 will
simply streamline the process. Senate bill 147 requires timber owners
to present a bill of sale for standing timber and demonstrate the reasonableness of the sale price. If the reasonableness of the sale price is questioned by assessing officials, a safety net is in place, based upon and
average value as provided by the Department of Revenue Administration. An amendment introduced in committee will also cover sales other
than standing timber. The amendment states that the DRA's average
value list will be used to determine the value of nonstanding timber
sales. Senate Bill 147 sets a fair and universal standard for timber tax
assessment. The committee unanimously recommends that
to pass

SB

147 ought

with amendment.

Question

is

Amendment

on the adoption of the committee amendment

(#0605).

adopted.

Ordered to third reading.

2001-0736-EBA
06/09

Enrolled Bill Amendment to HCR 2
The Committee on Enrolled Bills to which was referred HCR 2
A RESOLUTION urging the federal government to establish a new zip
code for the town of Kensington
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HCR 2
This enrolled bill amendment makes certain grammatical corrections.
Enrolled Bill

Amendment

Amend paragraph

to

HCR 2

2 after the title of the resolution by replacing lines 1
and 2 with the following:
Whereas, the town of Kensington has no designated zip code, causing
mail to be delayed, misdirected, and lost, and causing confusion and annoyance on the part of persons outside of the town

Senator Pignatelli moved adoption.

Adopted.
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2001-0739-EBA
08/01

Enrolled Bill Amendment to HJR 1
The Committee on Enrolled Bills to which was referred HJR 1
AN ACT urging Congress to expand eligibility for membership in the
American Legion.
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HJR
This enrolled bill amendment corrects a technical error.
Enrolled Bill Amendment to HJR 1

Amend

the

bill

by replacing

service in the United States

line 9

Armed

1

with the following:
Forces, regardless of dates of service;

and

SENATOR PIGNATELLI:
rolled Bills

This bodes very well for the future of the En-

Committee.

Senator Pignatelli moved adoption.

Adopted.
Motion of reconsideration
Senator HoUingworth, having voted with the prevailing side, moved reconsideration on SB 188-FN-L, relative to abatements and appeals of
betterment assessments, whereby we ordered it to third reading.

Adopted.

SB

188-FN-L, relative

to

abatements and appeals of betterment assess-

ments.

Adopted.
Referred to the Finance Committee (Rule #24).

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
SENATOR PIGNATELLI (RULE

#44): I just wanted to thank Senator
Gatsas' mother for the delicious Greek pastry. Also to thank him for the
fudge. It wasn't chocolate as he promised me, but it was the next best thing.

LATE SESSION

RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and amendments and that
when we adjourn we adjourn to Thursday, April 19, 2001 at 10:15 a.m.

Adopted.
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Third Reading and Final Passage
supreme

35, relative to a term for the chief justice of the

court.

62, relative to guardianships.

71, establishing a study committee relative to the regulation and
compensation of persons licensed under the real estate practice act.

HB

107,

naming a

certain bridge in the

town

of Milford.

SB

111-FN, extending the term for the payment of group health insurance premiums for certain retired members of the retirement system.

HB

118, authorizing physicians who practice medicine in certain states
other than the state of New Hampshire to complete certifications exempting children residing in the state of New Hampshire from immunization.

SB

124, relative to confidentiahty in abuse and neglect proceedings and
establishing a pilot program in the courts of Grafton county.

SB 125-FN,

relative to election of optional allowances by retirement
system members granted disability retirement and relative to an exception to the 120-day requirement for payment of compensation.

HB

125, naming New Hampshire route 12-A from West Lebanon to the
Cornish-Windsor Bridge the Maxfield Parrish Highway.

SB 143-FN,
regulating

SB

establishing a study committee relative to registering and
contractors.

home improvement

147, relative to the calculation of stumpage value in determining the

timber tax assessment.

SB

150, relative to

community

services for persons with developmen-

tal disabilities.

SB

184, relative to review of fees for the removal and

impoundment

of

motor vehicles.

HB

228, relative to deahng in and possessing prescription drugs by po-

diatrists.

HB

naming a

town of Charlestown.
HCR 9, urging the President of the United States to increase the
administration's efforts to mediate a peaceful resolution to the dispute in Cyprus between Turkey and the Republic of Cyprus.
SCR 1, urging the supreme court to expand the membership of the advisory committee on rules to include legislative members.
HB 532, establishing a committee to study the adequacy of funding for
254,

certain bridge in the

the continued universal distribution of children's vaccines.
In

recess.

Out of Recess.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly en-

HB

102, allowing bankruptcy judges to perform marriages after obtaining a special license.

HB

109, establishing a committee to study the consumer protection

fort in

New

Hampshire.

ef-
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Nute high school and

library trustees.

Senator Wheeler moved adoption.

Adopted.

INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 195-196 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
First and Second Reading and Referral
195-FN, permitting the department of regional community-technical
colleges to lease building space from the Pease development authority in
exch£mge for a reduction in Pease development authority's debt owed to

SB

the state. (Sen. Johnson, Dist

Rock

18:

3;

Sen. D'Allesandro, Dist 20; Rep. Weyler,

Education)

SB

196, relative to the review of wireless communications facility proposals of state agencies and of proposals received by local land use boards.
(Sen. Below, Dist 5; Sen. Cohen, Dist 24; Rep. J. Bradley, Carr 8; Rep. R.
Cooney; Rock 26; Rep. NorelH, Rock 31; Rep. N. Kaen, Straf 7: Public

Affairs)

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

131, relative to the retention
closure forms.

and disposal of certain financial

dis-

HB 226, relative to instructions to voters for straight-ticket voting.
HB 255, establishing a committee to study the practice of "body works."
HB 302-FN, relative to an optional retirement allowance for certain
spouses upon a retiree's remarriage.

HB 370, relative to the regulation of the trapping by the fish and game
department.

HB 376, allowing county commissioners serving 4-year terms to vote at
state party conventions.

HB 444, relative to mental health services and records.
HB 446, relative to spousal and child support enforcement.
HB 466, relative to the selection of replacement justices for
court justices

HB

471-FN,

who

supreme

are disqualified to hear cases.

relative to fish

and game licenses issued

to resident

and

nonresident minors and relative to complimentary fishing licenses for
legally blind persons.

HB 493, exempting certain short term condominium unit owners' association rentals from the

New Hampshire

real estate practice act.
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,
Clerk,

that in accordance with the

list

in the possession of the

House Bills numbered 131- 493 shall be by this resolution read
and second time by the therein listed titles, and referred to the

a first
therein designated committees.

Adopted.
First

HB

and Second Reading and Referral

131, relative to the retention

and disposal of certain financial

dis-

closure forms. Public Affairs

HB 226, relative to instructions to voters for straight-ticket voting. Public
Affairs

HB 255, establishing a committee to study the practice of "body works."
Public Institutions, Health anjd Human Services
HB 302-FN, relative, to an optional retirement allowance for certain
spouses upon a retiree's remarriage. Executive

Departments and Ad-

ministration

HB 370, relative to the regulation of the trapping by the fish and game
department. Wildlife

and Recreation

HB 376, allowing county commissioners serving 4-year terms to vote at
state party conventions.

Public Affairs

HB 444, relative to mental health services and records. Judiciary
HB 446, relative to spousal and child support enforcement. Judiciary
HB 466, relative to the selection of replacement justices for supreme
court justices

who

are disqualified to hear cases. Judiciary

HB

471-FN, relative to fish and game licenses issued to resident and
nonresident minors and relative to complimentary fishing licenses for
legally blind persons. Wildlife and Recreation

HB 493, exempting certain short term condominium unit owners' association rentals

tive

from the

New Hampshire real

estate practice act.

Execu-

Departments and Administration

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

337-FN, relative to the administration of the public utilities commission and establishing the position of executive director of the public
utilities commission.

HB
HB

482, relative to airport zoning.

620, relative to arrangements between birth parents
parents.

and adoptive

HB

697, extending the reporting date for the healthy kids subcommittee and clarifying the mission statement of the healthy kids corporation.

HB

719, relative to the removal of public officials for cause.
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INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list

in the possession of the

House Bills numbered 337-719 shall be by this resolution read a
and second time by the therein listed titles, and referred to the

Clerk,
first

therein designated committees.

Adopted.
First and Second Reading and Referral
337-FN, relative to the administration of the public utilities commission and establishing the position of executive director of the public

HB

utilities

commission. Executive

Departments and Administration

HB 482, relative to airport zoning. Public Affairs
HB 620, relative to arrangements between birth parents

and adoptive

parents. Judiciary

HB 719, relative to the removal of public officials for cause. Executive
Departments and Administration

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Thursday, April 19, 2001.

Adopted.

Adjournment.

April 19, 2001
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend David

P.

Jones, Senate Chap-

lain.

Today is picture day in the Senate. The trouble we all have with photographs is that they show us what we actually look like to everyone else.
A little nerve-wracking, isn't it? Pictures are a reminder that what you
see in the mirror every morning is the exact opposite, the reverse image of how you actually appear to every person you meet during the day.
The real part in your hair is on the other side of your head. That freckle
or dimple or mole is actually in a different place. So let picture day in
the Senate challenge you to look carefully and patiently and deeply at
yourself and your views and your positions and your votes, look at those
things through the eyes of others, for there is always a balancing perspective to be found there which cannot be found when the only eyes you
are using are your own. Let us pray:

Gracious God, You are the only one who really sees us as we are, and
You love us anyway. Give us the strength we need to not be captured
by any backward reverse images of ourselves or others and help us to deal
with all that is about to crossover by using all twenty- four sets of eyes.
Amen
For only then will the picture turn out well.

yet

Senator Fernald led the Pledge of Allegiance.
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INTRODUCTION OF GUESTS

HB 489,

relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service.
Energy and Economic Development Committee. Vote 5-0. Ought to pass,

Senator Below for the committee.

SENATOR BELOW: I am going to speak to the underlying bill,

and then

hopefully, after the adoption of the bill, we can consider a floor amendment. A few years ago, 1997, the General Court adopted a law to allow
the rural electric cooperative, which are customer-member owned and
operated businesses, cooperative businesses, through a vote of the membership, to limit the degree of regulation by the Public Utilities Commission so that they would essentially be self-regulated with regard to rates
and most business matters. The New Hampshire Electric Co-op chose
to do so recently, in a vote in which over 90 percent of the members who
voted, favored self-regulation. What this bill does is to provide that certain issues, provisions related to transition service and competitive electric supplier requirements, have become issues that are self-regulated
by the New Hampshire Electric Cooperative, rather than the PUC. This
underlying bill had strong support in the House, and the committee recommends that this ought to pass. The House also amended the bill to
make certain provisions, changes in provisions, regarding transition and
default electricity service, giving the Public Utilities some greater discretion in extending the timeframe for transition service for the two utilities that have gone through restructuring, namely Granite State Electric
and the New Hampshire Electric Co-op. Again, there is no controversy
around those issues, that is something that should move ahead. The committee voted 5-0 ought to pass, and I would urge your adoption of that
committee report at that time. Thank you.

Adopted.
Senator Below offered a floor amendment.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.
Sen.

Burns, Dist. 1
Gordon, Dist. 2
Johnson, Dist. 3
Boyce, Dist. 4
Below, Dist. 5
McCarley, Dist. 6
Flanders, Dist. 7
Disnard, Dist. 8
Roberge, Dist. 9
Eaton, Dist. 10
Fernald, Dist. 11
O'Hearn, Dist. 12
Francoeur, Dist. 14
Larsen, Dist. 15
Gatsas, Dist. 16
Barnes, Dist. 17
O'Neil, Dist. 18
Prescott, Dist. 19

D'Allesandro, Dist. 20
Wheeler, Dist. 21
Klemm, Dist. 22
Hollingworth, Dist. 23
Cohen, Dist. 24
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2001 -0966s
03/10

Floor

Amend

the

AN ACT

Amend
ing

title of

the

Amendment

bill

by replacing

to
it

HB

489

with the following:

relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service and the sale of generation assets by Public Service Company of New Hampshire.

section 4 of the

bill

by inserting after paragraph

II

the follow-

new paragraphs:

A critically important measure that should be undertaken to procustomers from price volatility and a noncompetitive market is for the
public utihties commission to delay the divestiture of Public Service Company of New Hampshire's ("PSNH") fossil and hydro generation assets
until the commission determines such sale is in the public interest. Delay in the divestiture of PSNH's fossil and hydro generation assets would
allow for the use of those assets to serve transition service. While this
delay in divestiture dates is in the public interest today, the general court
finds that competitive electricity markets should provide benefits for customers over the long term. When the sale of PSNH's fossil and hydro
generation assets is in the public interest, the public utilities commission
should proceed with the sale of those assets in order to establish competitive electricity markets.
IV. The planned sale of PSNH's generation assets will be done in a
manner consistent with RSA 374:30.
V. Changes to RSA 369-B and RSA 374-F which are designed to protect PSNH customers from current price volatility must be accomplished
in a manner that shall not affect the validity, effectiveness, or finality
of Order No. 23,550 issued by the public utilities commission, and does
not diminish the value of the settlement agreement to either PSNH or
PSNH's customers.
III.

tect

Amend

the bill by replacing section 5 with the following:
5 Electric Utility Restructuring Policy Principles; Transition and Default Service. Amend RSA 374-F:3, V(b)-(c) to read as follows:
(b) As competitive markets emerge, customers should have the option of stable and predictable ceiling electricity prices through a reasonable transition period, consistent with the near term rate relief principle
of RSA 374-F:3, XI. Upon the implementation of retail choice, transition
service should be available for at least one but not more than [4] 5 years
after [ the steirt of competition has been certified to exist in at least
70 percent of the state pursuant to
38:36, for customers who have
not yet chosen a competitive electricity supplier. Transition service should
be procured through competitive means and may be administered by independent third parties. The price of transition service should increase
over time to encourage customers to choose a competitive electricity supplier during the transition period. Such transition service should be separate and distinct from default service.
(c) Default service should be designed to provide a temporary ]
safety net and to assure universal access and system integrity. Default
service should be procured through the competitive market [ and based
|

RSA

[

on short'term market prices, and may be administered by independent
third parties. The [cost] allocation of the costs of administering default service should be borne by the customers of default service in a
]
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manner approved by

the commission. If the commission determines
commission may implement measures
to discourage misuse, or long-term use, of default service. Revenues, if
any, generated from such measures should be used to defray stranded
it

to be in the public interest, the

costs.

Amend the

bill by inserting after section 7 the following and renumbering the original section 8 to read as 18:
8 Limited Electrical Energy Producers; Retention of Savings by Electric Utility. Amend RSA 362-A:4-d to read as follows:
362-A:4-d Retention of Savings by Electric Utility. An electric utility
that is party to an approved renegotiation of a commission order under
RSA 362-A:4-c shall be entitled to retain up to 20 percent of the savings resulting from such renegotiation subject to order of the commis [

]

,

sion j
9 Electric Rate Reduction Financing and Commission Action; Definitions; Initial Transition Service End Day. Amend RSA 369-B:2, VII to
read as follows:
VII. "Initial transition service end day" means [9] 33 months after

competition day.
10 Authority to Issue Finance Orders; Transition Service.
369-B:3, IV(b)(l)(A)-(D) to read as follows:

Amend RSA

(A) From competition day until initigd treinsition service end day]
the completion of the sale ofPSNWs ownership interests in fossil
and entitlement interests in nuclear generation assets located in
New Hampshire, PSNH shall supply all transition service and default
service offered in its retail electric service territory from its generation
assets and, if necessary, through supplemental power purchases in
a manner approved by the commission. After initieJ transition service
e nd day Once PSNH is no longer supplying transition service, to the
extent applicable, any provider or providers of tremsition service shall
have been chosen through a competitive bid process, administered by the
commission, to provide such service or as determined under RSA 374F:3, V(e). The commission may, if it finds it to be in the pubUc interest,
divide the competitive bid process into multiple categories or multiple com[

[

]

petitive bids;
(B)(i) Transition service for residential customers, street lighting
customers, and general deUvery service rate G customers shall be available
until at least 24 months after initial transition service end day or as extended by the commission under RSA 374-F:3, V. From competition day
until [ initial transition service end day] 21 months after competition day,
the price of transition service for these customers shall be $0,044 per kilowatt-hour. [ From initied transition service end day to 12 months etfter ini tial tretnsition service end day, the price of transition service for these cus tomers shall be $0,044 per kilowatt-hour, or the competitively bid price for
transition service, whichever is less. From 12 months after initial transi tion service end day to 24 months after ] From 21 months after competition day until initial transition service end day, the price of transition
service for these customers shall be $0,046 per ]dlowatt-hour[ or the com petitively bid price for tremsition service for these customers, whichever is
less. If the competitively bid price exceeds these fixed prices, the differences
shall be reconciled for these customers in the manner prescribed in the
originaJ proposed settlement ];
(ii) From initial transition service and day to the day
that
ceases to provide transition service, the price of transition service shall be PSNH's actual, prudent, and reasonable
,

PSNH
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costs of providing such power, as approved by the commission.
Thereafter, the price of transition service, if offered, shall be the
competitively bid price for transition service, or as determined
under RSA 374-F:3, V(e);
(Hi) At the end of the transition service period, up to 25 percent of the residential customers, street Ughting customers, and general
delivery service rate G customers who have not chosen a competitive supplier may be assigned randomly to registered competitive suppliers other
than the transition service supplier or suppliers, if the commission finds
such random assignment to be in the public interest. The commission shall
develop procedures and regulations for this assignment process. Any random assignment must be affirmatively approved by an individual customer;
(C) Transition service for all other customers shall be available
until at least 12 months after initial transition service end day or as
extended by the commission under RSA 374-F:3, V. From competition
day to initial transition service end day 21 months after competition
day, the price of transition service for these customers shall be $0,044 per
]

[

From [ initial trsmsition service end day to 12 months &£•
ter initied trzinsition service end day ] 21 months after competition day
ceases to provide transition service, the price
to the day that
of transition service [ for these customers ] shall be PSNH's actual, prukilowatt-hour.

PSNH

dent, and reasonable costs of providing such power as approved
by the commission. Thereafter, the price of transition service, if
offered, shall be the competitively bid price for transition service or as
determined under RSA 374-F:3, V(e);
(D) Any difference between the price of transition service from
competition day to initisd transition service end day the day that PSNH
ceases to provide transition service and PSNH's actual, prudent, and
reasonable costs of providing such power as determined by the commission shall first be separated between the 2 groups of customers described
in subparagraphs (b)(1)(B) and (b)(1)(C), used first to offset any differences
described in subparagraph (b)(1)(B), and the net then reconciled for each
group of customers either by changing the recovery end date, or by decreasing the stranded cost recovery charge, as the commission finds to be
in the public interest;
11 Authority to Issue Finance Orders; System Benefits Charge. Amend
RSA 369-B:3, IV(b)(6) to read as follows:
(6) The total system benefits charge shall be fixed at $0,002 ] no
greater than $0,003 per kilowatt-hour for 33 months from competition
day divided between low-income assistance and energy efficiency/conservation programs. In the event that the commission finds that a significant amount of unencumbered dollars have accumulated in either program, and are not needed for program purposes, the commission shall
refund such unencumbered dollars to ratepayers in a timely manner;
12 Electric Utility Restructuring; Implementation; System Benefits
Charge; Energy Efficiency Programs. Amend RSA 374-F:4, Vlll(b) to
read as follows:
(b) The system benefits charge referred to in RSA 374 - F:3, VI shall
b e limit e d as follow s:
(1) During the first year after competition is certified to exist
pursuant to RSA 30:3G, the portion of the system benefits charge du e to
energy efficiency programs, new renewable programs, and programs for
low - income customers shall not exceed 2.5 mills per kilowatt hour for
any utility whose rates are at or above regional average as d e termined
by the commission.
[

]

[

[
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During the first and second year after competition is certipursuant to RSA 38:36, the portion of the system benefits
charge referred to in RSA 374-F:3, VI due to energy efficiency programs, new renewable programs, and programs for low-income customers shall not exceed 3 mills per kilowatt hour for any utility whose rates
are at or above regional average as determined by the commission
13 Sale of PSNH Generation Assets; Date. Amend 2000, 249:7, II to
(£)]

fied to exist

[

]

read as follows:
II. The sale of PSNH fossil and hydro generation assets shall take
place no [ later ] sooner than [ July 1, 2001, unless the commission finds
due to circumstances beyond its control that further delay is in the public
inter e st ] 33 months after competition day as defined in RSA 369B:2y III.
14 Energy Efficiency Program. The public utilities commission shall
phase-in, as quickly as can be effectively administered by Public Service
Company of New Hampshire, an energy efficiency program for Public Service Company of New Hampshire that is funded at a rate of $0.0018 per
kilowatt-hour to be allocated from the system benefits charge. The public
utilities commission shall not decrease the amount of the system benefits

ch£U"ge allocated to low-income customers

due to passage of this act.
15 Liquidation of Generation Assets. As part of the public utilities
commission's administration of the liquidation of Public Service Company of New Hampshire's generation assets, the commission shall:
I. Allow and consider bids for the generation assets that may include
proposals for providing transition service at a ceiling price for any customer class. Should such a bid be accepted by the commission, the commission shall consider such transition service commitment as part of £uiy
supplemental power purchase or competitive bid process under RSA 369B:3, IV(b)(l)(A) and RSA 374-F:3, V. If such transition service is used,
then it shall be considered the "competitively bid price" for purposes of
RSA 369-B:3, IV(b)(l)(B) and (C), as appHcable.
II. Expeditiously initiate and complete, in a manner consistent with
RSA 374:30, the sale of nuclear generation assets located in New Hampshire required by the settlement in a manner that benefits all New Hampshire customers with stranded cost recovery obligations associated with
such assets.
16 Effect on Finance Order. The provisions of this act shall amend the
specific provisions of public utilities commission Order No. 23, 550, approving the issuance of rate reduction bonds, issued by the public utilities commission in Docket No. DE 99-099. All provisions of RSA 369-B,
including the amendments made by this act, and all provisions of commission Order No. 23,550, as amended by this act, shall remain in full
force and effect and are hereby ratified and confirmed in all respects.
The provisions of this act shall not affect the validity, effectiveness, or
finality of commission Order No. 23,550, or the validity of any rate reduction bonds issued thereto. The general court finds that commission
Order No. 23,550, as amended by this act, satisfies all of the conditions
and requirements of RSA 369-B, as amended, including without limitation, RSA 369-B:3, IV, and is deemed to be authorized and issued pursuant to RSA 369-B, as amended, and that the implementation of such
order, as amended, is in the public interest.
17 Proceedings on JMunicipal Petitions. The public utilities commission
may stay or suspend any proceedings on petitions filed under 2000, 249:5
consistent with the provisions of this act relative to the divestiture of
Public Service Company of New Hampshire assets.
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AMENDED ANALYSIS
This

bill:

I. Makes certain provisions relating to transition service and competitive electricity supplier requirements applicable, to the same extent as
for municipal utilities, to rural electric cooperatives for which a certifi-

is on file with the public utilities commission.
Limits the charges that may be assessed by certain rural electric
cooperatives against members who do not purchase generation services
by or through the cooperative.
III. Grants the public utilities commission greater discretion regarding transition and default electricity services.
IV. Extends the period of transition service which Public Service Company of New Hampshire is required to provide and postpones the date
of the sale of certain Public Service Company of New Hampshire gen-

cate of deregulation
II.

eration assets.
V. Entitles an electric utility to retain 20 percent of the savings from
an approved renegotiations of a public utilities commission order.

SENATOR BELOW: While that is being distributed I will explain the
amendment. This amendment, I think that you are all familiar with it,
as 23 of the 24 Senators are co-sponsors of this floor amendment, with
Senator Pignatelli having a conflict so that she is not participating in
The amendment comes in large part, with the impetuous, and
I think, foresighted Senator Gatsas who, through his membership on the
this issue.

Energy and Economic Development Committee and also participation
sitting in on the Electric Utility Restructuring Oversight Committee,
helped lead in the recognition that we needed to make some changes to
our law to protect the interest of ratepayers and the business community and the general economy in New Hampshire, really residential and
business ratepayers. So the main thing that this bill does, this amendment does, is to extend transition service for all customers of PSNH,
from what would be various timeframes, out to 33 months for initial
transition service, plus an extension of the period of time in which the
company will continue to own its fossil and hydro assets, to the same 33
month extension of time, which will probably start as of May 1. The significance of this is that since we enacted the rate reduction financing law
last spring, that the whole situation has changed rather dramatically in
part, as the result of circumstances in California. The market price of
power has gone up dramaticEdly, approximately doubled since last spring.
The concern is that if we push customers directly into the market in the
near term, that they would be exposed to these higher, more volatile
prices, and we in fact, have an opportunity to actually achieve signifiand to maintain those lower rates for a
cantly lower rates from
period of time without creating any new cost or deferrals in doing so.
That is a valuable move in terms of protecting ratepayers. A few more
specifics on the amendment to be aware of. .we had an amendment presented when we heard the bill a couple of days ago, by Representative
Bradley, that adapted provisions from
423, from their committee
amendment in the House, that would conform with what the Senators
wanted to do in this matter. We spent quite a few hours with the committee as a whole, working through the proposed amendment. We ended
up with this floor amendment. There are other provisions in the statutes that are changed to both. .conform with the proposed change extend-

PSNH

.

HB

.
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ing the initial transition service end day and the ownership of fossil and
hydro, as well as some other provisions that the House felt was... or Representative Bradley thought would be important to get his committee to
concur with this in a timely manner. Before I go into that, I will just say
that I think that there is interest in moving this along expeditiously. The
reason? We hope that the House will concur with it today. It is just to
make clear before the rate reduction bonds are issued, that there are
certain areas that we think it is important for the legislature to be able
to act in, that improve the stability for our economy, for ratepayers, and
that in fact, will enhance the security of the rate reduction bonds by not
exposing customers to unnecessary volatility and risk. Just quickly, some
of those provisions: Addressing the issue of allowing an incentive for
PSNH to go ahead and negotiate savings... customer savings through renegotiating rate orders with the existing wood to energy power plants.
That is reflected in section eight to the amendment. There are some
other clarifications and underlying statutes in section ten of the bill
that are important. It will provide that for residential and small commercial customers, that their price, under transition service for the
next 21 months, will be 4.4 cents per kilowatt hour and then would rise
to 4.6 cents per kilowatt hour imtil the end of the 33-month period. Also,
it clarifies that PSNH, in supplying that power, will be entitled to recover its actual prudent and reasonable cost for providing that power,
including any supplemental power purchases that they need in addition
to what they supply from their own generation assets. On page four of
the amendment, there is something of a parallel extension of transition
service for the large industrial customers. This is what would be line 7
of page four, so that they have transition service at 4.4 cents for 21 months.
After that it would be PSNH's actual and prudent and reasonable cost,
which may be a little more or less than 4.4 or 4.6 cents, but should be
in that ballpark. There are some additional provisions for what would
occur if PSNH continues to provide service beyond the 33 months with
their own resources, or if they don't, if there is some other change, this
covers those contingencies. There is additional provisions of section 11
of the amendment, section 12, that provide for slightly higher systems
benefits charged in the first 33 months, and to use that additional revenue as one-tenth of one cent per kilowatt hour for additional investment
in energy efficiency programs, recognizing that it is important to manage the demand site of electricity for the future interest of ratepayers
and the economy as well. That is also reflected in section 14 of the bill.
Section 13 of the amendment reflects the requirement of the sale of PSNH
assets not occur, not take place for more than 33 months after competition day, which is expected to be May 1. This does mean that there probably won't be any effective competition for 33 months. We need to recognize that, and that competitive suppliers won't be able to compete
against these 4.4 and 4.6 prices; and in part, because that is simply reflecting PSNH's cost, so the operating costs does not reflect underlying capital costs of the power plants, which are reflected instead, in the
stranded costs charge. That is the trade off. That is the decision that
we are making, to put that on hold. We certainly can revisit that in a
year or in two years if we think that circumstances have changed, and
would be in the interest of our ratepayers and economy to move ahead
in some other manner, with the sale of those assets or otherwise. But it
is also important to recognize that I think that if in 33 months or in two
years from now, the legislature thinks that it is in the public's interest
to perhaps continue PSNH's ownership of those assets, that that is some-
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thing that could also be revisited at that time. We are really bujdng some
time and giving us some flexibilities to try and maximize our position
in the regional economy. Section 15 of the amendment is an important
provision that directs the Public Utility Commission to consider, as an
option, bidders for the Seabrook Nuclear Station, to possibly include
what is sometimes called a "buy-back" or "sell-back" provision. A provision that they make... have a commitment to supply some of the power
from that plant back to PSNH customers or other customers. Granite
State Electric Co-op customers, at some rate that is part of the bid price.
We have given the flexibility for the commission to judge those. They
would be managing that sale, overseeing that sale, to judge whether
that's in the best interest to ratepayers or not. But it is something that
at least one potential bidder on the plant has said would actually enhance the value of their potential bid, may actually increase the price
of their potential bid for the power plant if that is a possible option. We
also recognized and directed the commission to expeditiously proceed
with the sale of the nuclear generation assets located in New Hampshire,
consistent... as required in consistent with the settlement. Section 16 of
the amendment is very important. It speaks to the effect on the finance
order. The PSNH has achieved AAA rating on its proposed rate reduction bonds, which are major refinancing of both debt and equity by the
company, at a very favorable time in the market. I think that they are
hoping to sell these bonds in the next week or two, at a time where they
should be able to achieve very low interest rates on these bonds, and it
will substantially reduce the cash that is flowing out of New Hampshire
into either a current bond holder or current equity holders' pockets, because they are in fact replacing some of the equity with much lower cost
debt. It is through that that helps support the five percent rate reduction
achieved last fall, and the additional 10 percent that would be expected
on May 1. So this section of the provision makes clear that in doing this,
in passing this act today, that we are affirming our commitment to maintEuning the security of those rate reduction bonds. We are not, in any way,
tr5ring to reduce the validity of the commissions finance order, or our own
pledge in effect, that we enacted into law, that would protect the security
of those interests. I might also mention that it is through these rate reduction bonds and that overall settlement, that the company also had a
huge write-off of assets, in which they absorbed... essentially wrote-off a
large portion of their equity... I think that it perhaps may be the largest
write-off by a electric utility in modern history, as a percent of their total
equity. Finally, there is a provision in section 17 of the amendment which
simply allows the Public Utilities Commission to stay or suspend proceedings, to proceedings that were initiated by the City of Manchester and the
City of Berlin with regard to the acquisition of hydro plants in those communities. It would preserve the right of those communities to pursue that
acquisition at a later date, but recognizes that with this prohibition on a
sale for 33 months, it makes sense to allow them to stay or suspend those
proceedings for the time being. That summarizes it. I appreciate all of the
work from all of the Senators who have taken an interest in this issue,
and worked to get up to speed on it. There was some challenging, complex public poUcy issues, but I certainly want to thank Representative Bradley who worked with the committee in crafting this, and Senator Gatsas
who really helped provide the impetus to focus our attention on these important issues. Thank you.

SENATOR GATSAS: I want to thank the committee for listening to me
during this time, being a freshman and new to the issue. I can tell you
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early on in the session, when CaUfornia was in our faces, on a daily basis
in the crisis, the first question that I started asking is "why is New Hampshire different than California?" Interestingly enough, I ran into Senator
Below, and I asked him the question and he proceeded to give me half

a pound of paper. I ran into Representative Bradley and asked him the
question, and he gave me another pound of paper. I can tell you that as
the issue progressed, and I started reading, then I said, well maybe they
are just giving me paper so that I lose interest. I started reading, and
during the course of the next two or three weeks, I used to have conversations with this one particular person, the only problem, those conversations started at about 3 o'clock in the morning. That person is a person that we all know and that is Reddy Kilowatt. So on a regular basis, I
would have these conversations, and the more that I read into the settlement agreement, the more I started asking another question. "Why do
we want to give up four cent power for eight cent power?" I couldn't get
an answer. I kept asking the question and I still couldn't get an answer.
Then I developed a chart. That chart was pretty imperative to look at.
I think that you have all seen that chart. That chart said that in nine
months we were taking commercial industrial customers and pushing
them off a cliff, and telling them that somebody like New Hampshire
College was going to see a bill of electricity at $1.2 million, and they were
going to have a $480,000 increase without even seeing anything. I think
that that 40 percent increase was going to cause an awful lot of businesses in this state, an awful lot of harm with the way that the economy
is going and then looking at that increase. So I can tell you that with
Senator Below's help and Representative Bradley's help, and certainly
they are the experts, I can tell you, in the field, they know more about
public utilities than the Utility companies themselves or the lawyers that
represent them, or anybody else. I can tell you that at the end of last
week, that this risk factor, we all started hearing about a "risk factor."
Well, I said, that doesn't make sense, because I hear that these bonds are
AAA rated. Can I see a prospectus, better known as a "red herring". In
that red herring, it was very specific about what we can do and what we
can't do. What we have done is created a win-win situation for everybody. So neither now, nor in the future, should Wall Street ever dictate
policy to this legislative body. So I think that with the help of Senator
Below and Representative Bradley, and both committees, I think that
they have done some great work. I think that we have a situation now
that the consumers in the state of New Hampshire have 33 months, that
we have peace of mind, that nowhere else, we have blessed for the first
time. That we have the lowest power in New England. So we should
enjoy it. We should watch growth by it and again, I want to thank you
all for being patient and listening to me. Thank you.

SENATOR D'ALLESANDRO:

I don't want to belabor a point, but I, too,
to commend Senator Below and Senator Gatsas for their intensity
the issue. I think that the California situation blossomed while this

want
on

process was ongoing. We had the benefits of looking at that situation and
saying, "what's different in New Hampshire from California?" We were
able to access those differences, and take a piece of legislation that had
really been brought together by months and months of really diligent
work, and tweak that legislation, so that the benefits of time were on
our side. That is a wonderful increment when you can take advantage
of that. We were able to take advantage of it, with the efforts of both the
House and the Senate. Then we crafted a piece of legislation that was good
for New Hampshire and good for our consumers. That is really what we
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are all here for, the public and the consumers of New Hampshire. This
piece of legislation does that. I am very proud of the work that the Senators did. They spent a lot of time and effort. Representative Bradley and
his committee did the same. I think that everybody involved worked for
the common good. That is really nice to see in this time. Thank you, Mr.
President.

SENATOR BARNES:

Senator Below, we vote on this, and if we pass this,
be going on over to the House... are we going to have concurrence
over there?

it

will

SENATOR BELOW: I certainly hope so. Representative Bradley has asked
me to join... go to his committee, which is meeting over lunchtime just to
He

consolidate that.
afternoon.

expects that they will be able to vote on that this

SENATOR BARNES: Thank you very much.
Floor

Senator.

amendment adopted.

Ordered to

third reading.

SUSPENSION OF THE RULES
Senator Eaton moved that the Rules of the Senate be so far suspended
to allow HB 489 to be read a third time and passed at the present time.

Adopted by the necessary

2/3 vote.

Third Reading and Final Passage

HB 489, relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service.

COMMITTEE REPORTS
SB

135-FN-L, relative

Vote

5-0.

Ought

to pass

kindergarten funding. Education Committee.
with amendment. Senator Gordon for the com-

to

mittee.

2001-0883S
04/01

Amendment
Amend

the

bill

by replacing

to

SB 135-FN-LOCAL

all after

the enacting clause with the

fol-

lowing:
1 New Section; Adequacy Funds for New Kindergarten Programs. Amend
RSA 198 by inserting after section 42 the following new section:
198:42-a Adequacy Funds for New Kindergarten Programs. A school

district that implements a new public kindergarten program on July 1,
1999 or thereafter, shall receive annually, beginning in fiscal year 2002,

a kindergarten adequacy payment from the education trust fund estabRSA 198:39 to be calculated as follows:
L Pa5rments for each eligible kindergarten pupil shall be made at the
rate of V2 the average base cost per pupil of an adequate education at
the elementary level as determined under RSA 198:40.
n. The number of eligible pupils shall be the number of kindergarten pupils who reside in the district and who, on October 1 of each
school year, are enrolled in an approved public kindergarten operated
by the district, or are enrolled under a tuition agreement in an approved public kindergarten operated by another district, or are enrolled in an approved alternative kindergarten program operated under RSA 198:48-a.
lished in
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in. The annual new kindergarten adequacy payment shall be calculated by multiplying the amount established in paragraph I by the
number of pupils determined in accordance with paragraph II.
IV. The annual new kindergarten adequacy payment calculated
under paragraph III shall be distributed to eligible districts on or before January 1 of each school year.
V. Notwithstanding RSA 198:39, for the fiscal year beginning July 1,
2001, and every fiscal year thereafter, a sum sufficient to distribute annual new kindergarten adequacy payments in accordance with this section shall be appropriated from the education trust fund to the department
of education. For each fiscsd year, the governor is authorized to draw a
warrant for said sum from any moneys available in the education trust
fund.
VI. When enrollments in a new public kindergairten program are included in the school district's average daily membership in residence for the
purpose of determining adequate education costs and distributing adequate
education grants under RSA 198:40 through 198:42, the school district shall
not be eligible to receive a new kindergarten adequacy payment calculated

under this

section.

The following are repealed:
198:48-a, VII, relative to certain pupils enrolled in an approved alternative kindergarten program.
II. 1999, 65:9, I, as amended by 2000, 289:2, relative to per pupil
reimbursements for new public kindergarten programs.
3 Effective Date. This act shall take effect July 1, 2001.
2 Repeal.
I.

RSA

2001-0883S

AMENDED ANALYSIS
This bill sets forth a formula for distributing new kindergarten adequacy
pa3rments to pupils enrolled in new public kindergarten programs or an
approved alternative kindergarten program. The bill also provides that
kindergarten adequacy pa3maients shall cease once kindergarten enrollment is included in the school district's average daily membership in residence.

SENATOR GORDON: Senate Bill 135, as it has been amended, is intended to address a discrepancy in the state funding of kindergartens.
The way that we calculate adequacy grants generally sends out kindergartens which were established before 1999, one-half of the adequacy
grant for kindergarten pupils, to roughly $1,600. However, kindergartens,
which have been established since 1999, are subject to the Governor's
Kindergarten Aid Program for their first two or three years, which sends
out only $750 per pupil. That discrepancy comes about because the adequacy grants are distributed upon average daily membership and residents, and the calculation of that (ADMR). What this bill does is it provides the same amount of kindergarten funding for all kindergartens,
regardless of when they were established. We think that this is a matter of policy. It makes sense. School districts should not be punished
for having created new kindergarten programs. We would urge you to
adopt the amendment and pass this bill as amended. Thank you.
Amendment adopted.
Question is on the motion of ought to pass as amended.
A roll call was requested by Senator McCarley.
Seconded by Senator Wheeler.
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The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
The following Senators voted No: Boyce.
Yeas: 23

-

Nays:

1

Adopted.
Referred to the Finance Committee (Rule #24).

SB

153-FN-L, relative

to

Education Committee. Vote
for the committee.

adjustments to educational adequacy grants.
3-0.

Rereferred to committee, Senator O'Hearn

SENATOR O'HEARN: Senate Bill 153 as amended, changes the way educational adequacy grants are computed. The changes affect first, the base
adequacy grant amount by changing the group of schools used to compute
the base cost from the current standard of scoring 40-60% basic on the
NHEIAP to scoring 50-70 percent basic. This change is needed to reflect
a change in the way the test is scored. And second, the grant amount in
the second year of the biennium so that it reflects annual changes in enrollment and the cost of education. The Education Committee recognized
that the issue of education funding would be in flux until the House passed
its plan and sent it to the Senate for study and consideration. We anticipate that the Senate will review all aspects of education adequacy, not just
funding. Therefore we ask the Senate to rerefer Senate Bill 153 so that
it is available for consideration if the issue is not addressed in the House
plan. Thank you.
Committee report of rereferred

is

adopted.

SB

155-L, limiting the liability of teachers and other educational employees. Education Committee. Vote 4-1. Ought to pass with amendment,
Senator O'Hearn for the committee.

200 1-088 Is
06/01

Amendment
Amend

the

bill

by replacing

to

SB 155-LOCAL

all after

the enacting clause with the

fol-

lowing:
1 New Chapter; Teacher Liability Protection. Amend
ing after chapter 507-F the following new chapter:

RSA by

insert-

CHAPTER 507-G
TEACHER LIABILITY PROTECTION
507-G: 1 Title. This chapter may be cited as the "Teacher Liability Protection Act."
507-G:2 Definitions. As used in this chapter:
I. "Educational entity" means the state board of education or any
other body, board, or agency that governs one or more public primary
or secondary schools.
II. "Employee" means any individual elected or appointed to an educational entity, any individual who is an employee of such an entity, and
any employee of a company under contract with a school or school district who is directly engaged in student-related services.
507-G:3 Liability
I. An educational entity and its employees shall not be liable for harm
caused by an act or omission of the employee on behalf of the school if:
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The employee was acting within the scope of his or her employor responsibilities;
(b) The actions of the employee were carried out in conformity with
local, state, and federal laws, rules, and regulations in furtherance of
efforts to control, discipline, expel, or maintain order or control on school
grounds or while engaged in a school sponsored activity; and
(c) The harm was not caused by willful or criminal misconduct,
gross negligence, reckless misconduct, or a conscious, flagrant indifference to the rights or safety of the individual harmed by the employee.
IL An educational entity and its employees participating in good faith
in the making of a report consistent with state and federal law to the
appropriate law enforcement authority or school officials shall be immune
from any liability, civil or criminal, that might otherwise be incurred or
imposed if that report involves a student on school grounds or engaged
in a school sponsored activity that:
(a) Is under the influence of alcoholic beverages or a controlled
substance not lawfully prescribed to that student.
(b) Is in possession of a firearm, alcoholic beverage, or a controlled
substance not lawfully prescribed to that student.
(c) Is involved in the illegal sale or distribution of firearms, alcoholic beverages, or a controlled substance.
(d) Has committed a crime or violation of the law, or has committed a delinquent act that would be a crime or violation of the law if committed by an adult.
III. Nothing in this chapter shall be construed to alter the authority of educational entities established under RSA 31:105 and RSA 31:106
to indemnify and save harmless for loss or damage any person employed
by it and any member or officer of its governing board, administrative
staff, or agencies.
2 New Section; Liability for Reporting. Amend RSA 193-F by inserting after section 4 the following new section:
193-F:5 An employee of an educational entity, as defined in RSA 507-G:2,
I, who in good faith has made a report under RSA 193-D or RSA 193-F shall
not be subject to liability for making the report.
3 Effective Date. This act shall take effect January 1, 2002.
(a)

ment

2001-0881S

AMENDED ANALYSIS
This bill provides liability protection for public educationed entities and
their employees.

Recess.

Out of Recess.

SENATOR O'HEARN: Senate Bill 155 is designed to address a very serious issue in our schools today - how to maintain a safe learning environment. This bill mirrors federal legislation sponsored by Senator Judd
Gregg that is currently before Congress. Much of the language is exactly
the same. The federal law will apply if states do not address the issue. So
SB 155 preserves New Hampshire's interests. We all want our schools to
be a safe place for children. We expect children to behave responsibly in
the classroom, in the hallways, in the lunch room, and on the school bus.
And on those occasions when children act irresponsibly, we expect school
employees to maintain discipline within the confines of the law and local
school regulations. In our schools today, lawsuits by parents and students
can distort how teachers act and handcuff them as they attempt to pro-
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vide an environment conducive to learning. Even the threat of a lawsuit is enough to make teachers tentative and reduce their effectiveness. Providing civil liability immunity for school employees who are
doing their job in conformity with local, state, and federal laws, rules,
and regulations will allow and encourage teachers to enforce discipline
policies. If our children know what behavior is expected of them, and our
teachers know that they will be supported in enforcing behavior standards, then our schools can be a place where both kids and teachers are
free to focus on education. Senate Bill 155 is not a cure all. It will not
guarantee school safety or solve all our education problems. It is just one
small step in the right direction. It returns authority to school personnel. It focuses limited school resources, both time and money, on education in the classroom not on lawsuits in the courtroom. I encourage my
colleagues to support SB 155. Thank you.

SENATOR PRESCOTT: I want to thank the members
Committee

for their support of

SB 155

of the Education

£ind for their contributions toward
senator this is
first, and only,

it a better bill. As a freshman
my
prime sponsored bill this session. I have seen it transformed from concerns raised by high school teachers, school board members, school administrators, and people in my district, to the bill you see before you
today. It was drafted and redrafted several times before it became a bill,
and then was reworked several more times after the hearing. It was a
fascinating process to participate in, and it gave me a better perspective
on how things work. And best of all, after everyone had looked at the
issue from their perspective and offered their suggestions, we ended up
with a better bill than I started out with. So, I want to thank everyone
for that. How to maintain a safe learning environment is a very serious
issue in our schools today. How can we expect our kids to learn if they
don't feel safe in school? How can we expect our teachers to teach if they
can't maintain discipline in the classroom? Providing civil liability immunity for school employees who are trying to do their job is the right
thing to do. Our children need to know what behavior is expected of
them. Our teachers need to know that they will be supported in their
efforts to maintain discipline. Together, that will help focus our limited
school resources, both time and money, right to the classroom. Senate
Bill 155 is not the answer to every problem in our schools today. Many
of those problems reflect larger societal issues. But SB 155 will help
teachers in their jobs. Again, I want to thank the Education Committee for their patience as I learned the legislative process, and for their
great support on this bill. Thank you very much.
SENATOR FERNALD: Senator Prescott, I was comparing the bill to the
amendment, and I had a question about two parts that were taken out.
I just want to understand why the changes were made. You look at page
two of the bill. Lines 1-3 and lines 7-11 were taken out. I am asking why?
SENATOR PRESCOTT: On page two of the original bill, Hnes 1-3... you
realize that this is the sixth version that you see in front of you. I can
give you a synopsis of what happened. We kept asking the questions, are
we just repeating existing legislation or existing law? In most of the
removals of our original bill, were because we found them already existing in separate RSA's. So that is why they were removed. We didn't

making

want

to duplicate laws.

SENATOR FERNALD:

Lines 7-11, this is an immunity bill, and it basiimmune, but not when... they are "not immune if they are operating a motor vehicle or vessel or an aircraft." That
is what it said in the original bill.
cally says that teachers are
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was taken

out.

I
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guess

I

don't un-

derstand why.

SENATOR PRESCOTT: That is existing in law as we have today. So this
would have been a dupHcate of that.
SENATOR FERNALD: We have a law somewhere that says a teacher
who is driving on the job is not immune from suit?
SENATOR PRESCOTT: No, that is
going to duplicate existing law. What
version in your calendar.

immune from suit. So we were not
we are talking about is the amended

SENATOR FERNALD:
"teachers

who

But what was in the bill, it would have said that
are driving are not immune." That is what the original

bill said.

SENATOR PRESCOTT: We had this discussion as well. The wording of
the original bill was very confusing. We came down to, after many revisions, to the wording that you see, that is before you today, as amended.
So the original...! can understand your confusion. I had the same confusion. We did work hard on this bill to make it understandable, in the
amended version. That is why that is missing. That is gone.

SENATOR FERNALD: But what you just said was that hnes 7-11 were
taken out because they duplicated existing law... but then you said that
existing law already gives immunity to people... teachers who are operating motor vehicles, but this bill would have done the opposite and that
is where I get confused. So what is the existing law of the state on teachers operating motor vehicles as part of their work?
SENATOR PRESCOTT: I believe that it is giving them immunity and
that is why it is no longer in the amended version. The amended version no longer has it from the original version.
SENATOR FERNALD: I am

sorry Did you say that they had immunity

under the current law?

SENATOR PRESCOTT: Yes they do.
SENATOR FERNALD: Do you know where in current law that is?
SENATOR PRESCOTT: I can look through my notes and get that for you.
SENATOR FERNALD: Thank you.
SENATOR MCCARLEY: I would like to speak briefly The vote out of
committee was 4-1.1 voted no in committee. I want to applaud the work
that Senator Prescott has tried to do on this bill to address concerns. I
continue to have concerns with the first half of this bill, because I generally have concerns with immunity protections from liability. Not because I like litigation, but I think that they can sometimes, potentially

we would not want to see, particular in a classroom. I do have concerns about that. At the time, in the work, right up
to the day before the bill was going to be execed out of committee, there
was some agreement to potentially remove at least the... not just the act,
but actually the omission of acting, because I think that to encourage
teachers not to act, and give them protections, may not be a good thing.
I was under the impression that we were going to remove that. When
we got to the executive session on the bill, the decision had been made
by the prime sponsor, to simply leave it as it was. That caused me more
concerns, and I felt in the end, that I had to vote no in committee. As I
create behaviors that
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am

going to support sending this over
stand here on the floor today, I
to the House. I think that the second half of the bill is very important
to do. I think that we do not ever want to discourage reporting of an
also going to say
incident. I am going to support it for that reason. I
that., and I spoke briefly with the prime sponsor this morning...! would
really like to see, at a minimum, the effective date of this bill pushed
out. I will now very quickly tell you why. You are going to hear about it
on this
next week, but in the interest of explaining sort of where I

am

am

bill.

.

.

we heard a bill yesterday, with very powerful testimony, about some

behaviors that went on... and in many cases, these were actually in private schools, but fundamentally about behaviors, by teachers in private
classrooms, whereby when those behaviors were brought forward, a police department in this state felt that because of some language that we
have in another place in the RSA's, they could not prosecute for this
behavior. I find myself very concerned that they already felt restricted
relative to what's in the RSA's and a need to study it, that a police department did not proceed with something, and yet, we are in the process at the same time, of providing immunity from civil liabilities, for
the very behaviors that concern me. So, I would like to see us move the
effective date out. The prime sponsor has asked that this bill go on today. He is committed to continue to work. Based on that commitment
from Senator Prescott, I am prepared at this point in time, to vote for
the legislation. Thank you.

SENATOR GORDON: I just wanted to rise and express some of the very
concerns that Senator McCarley has. I speak from a legal perspective
because really this bill deals with a legal issue. That legal issue has to
do with the standard of care in which we hold ordinary people in the
course of their employment and the course of living their lives. What this
bill, in essence does, when you get down to the heart of the essence, it
says that we are not going to hold teachers accountable for their ordinary negligence. That is basically the heart of the bill. So we, as a matter of public policy, have to decide whether that is good public policy. I
have some reservations about that, frankly, because I know where that
goes. If we decide today that that is the standard of care that we are
going to hold teachers to, I know that next week there is going to be
another professor in here asking for the very same thing. They are going to come in here and say, "you know, we have jobs and they are difficult to do and we think that we ought to be excused from the standard
of care of ordinary negligence." That concerns me. On the other hand,
the NEA came in and testified - and they testified in favor of the bill.
They said that this was the type of bill that they would like the legislature to support because they feel that it would give... or at least empower
teachers, if not literally, at least to give them a sense that they have
more control over their classrooms, and that that would be important.
So I have been debating on this bill, it has been a difficult bill for me,
which way to go on the bill. Whether or not, I, as an attorney, should
excuse people from their negligence or on the other hand, whether or not
I should try to do something to empower teachers. I can tell you that I
went out and spoke to class at the Newfound Memorial Middle School
a couple of weeks ago. I left there absolutely distressed over the conduct
of those kids. Okay? I can tell you that from my perception, there is an
issue in regard to discipline in the schools. I guess that if there is some
activity that I can engage in or something that I can do to aid that, I
would like to do that. I am not sure that this is exactly the bill, but as
Senator McCarley said, "I am voting for the bill to move it forward."
Hopefully, in terms of policy, it will turn out to be a proper public policy.

SENATE JOURNAL

19

APRIL 2001

295

SENATOR HOLLINGWORTH: I would like to also say that I am going to
to vote for this bill. I am concerned because we keep saying "teach-

move

look at section two on page six of the amendment, it says, " 'employee' means any individual elected or appointed." It goes on to say, "any
'employee of a company' under contract with the school or school district
who is directly engaged in student related services." That goes a lot further
than I had thought the original bill had gone. I guess that maybe I didn't
read it quite as in depth that I thought I had. The next section, it says, "an
educated entity and its employees shall not be liable for harm caused by
an act of omission of the employee on behalf of the school." That is kind
of a broad thought, when you think that anybody under contract could be
guilty of that. So I am just saying that I am very nervous about this piece
of legislation. I do recognize that there are some very good things in it. I
am letting the Senate know that I will vote for it, but I want it to be on
record that I intend to go before the House Committee when it is heard in
the House, and express that while I voted for it, I do want them to look at
certain areas of this bill with a great deal of scrutiny.
ers". If you

Amendment adopted.
Ordered to third reading.

SB

45, relative to the legislative oversight committee on electric utility
restructuring. Energy and Economic Development Committee. Vote 5-0.
Ought to pass. Senator Johnson for the committee.

SENATOR JOHNSON: This bill adjusts the membership and clarifies
the duties of the Legislative Oversight Committee on Electric Utility
Restructuring. Restructuring has proven a more complex and protracted
process than anticipated. You heard HB 489 as amended, which makes
mid-course corrections in the restructuring process to address the current volatility in the marketplace. Senate Bill 45 strengthens the Legislative Oversight Committee in anticipation that more legislative action
may be required in the future. The bill specifies that two of the seven
Senators on the committee shall be members of the Energy and Economic Development Committee. The bill also adds implementation issues including the structure and competitiveness of electricity markets,
questions of supply and reliability and pricing, efficiency and conservation, to the duties of the committee. The committee unanimously recommends SB 45 as ought to pass. Thank you.
Adopted.

Ordered to third reading.
83, relative to the New Hampshire film and television commission.
Energy and Economic Development Committee. Vote 5-0. Ought to pass
with amendment, Senator Johnson for the committee.

SB

2001-0956S
05/01

Amendment
Amend

the

bill

by replacing

all after

to SB 83
the enacting clause with the

fol-

lowing:
1 New Hampshire Film and Television Commission; Removing the Commission Repeal Date. Amend 1998, 179:4 to read as follows:
179:4 Repeal. RSA 12-A 41 and 12-A:42, relative to the rulenaaking
requirements for the New Hampshire film and television commission,
[

:

]

[are] is repealed.

2 Effective Date. This act shall take effect

upon

its

passage.

SENATE JOURNAL

296

19

APRIL 2001

2001-0956S

AMENDED ANALYSIS
This

bill

eliminates the repeal date for the

New Hampshire

film

and

television commission.

SENATOR JOHNSON:

This

bill

eliminates the repeal date for the

New

Hampshire Film and Television Commission. When the commission was
established in 1998, 1 was the prime sponsor of that bill, it was scheduled
to sunset on June 1, 2001. The committee heard from the Department of
Resources and Economic Development and the Governor's Office, that the
commission has successfully promoted the state as a location for film £ind
television production. The committee believes that the commission has
proved its worth and should continue its work. With that, Mr. President,
the committee was unanimous in reporting SB 83 ought to pass.

Amendment adopted.
Ordered to

third reading.

HB 480, relative to the divisions within the department of resources and
economic development. Energy and Economic Development Committee.
Vote 5-0. Ought to pass, Senator Cohen for the committee.

SENATOR

COHEN: This bill was a recommendation of the study committee on DRED. It adds language to the statute establishing the department,
to stress that each of the four divisions of the department are intricate
units to a success in managing natural resources, encouraging economic
growth, promoting travel and tourism and maintaining parks and forests.
This bill does not affect the operations of the department. The committee unanimously recommends ought to pass.
Adopted.

Ordered to

third reading.

HB 585, relative to the membership and duties of the council on resources
and development. Energy and Economic Development Committee. Vote
5-0. Ought to pass with amendment, Senator Cohen for the committee.
2001-0957S
05/09

Amendment

to

HB

585

Amend the bill by replacing section 3 with the following:
3 New Paragraphs; Expansion of the Responsibilities of the Council on
Resources £ind Development. Amend RSA 162-C:2 by inserting after psiragraph IX the following new paragraphs:
X. Review and coordinate the distribution of funds by state agencies
to local and regional entities to encourage consistency with and provide
support for New Hampshire's smart growth policies under RSA 9-B:4.
XL Review the following actions by state agencies and ensure, in
consultation with the long range capital planning and utilization committee established by RSA 17-M:l-3, that these actions are integrated
into a long range capital improvement program that is updated every 2
years in conjunction with the capital budget process, and provide recommendations to the governor regarding whether the actions are consistent with New Hampshire's smart growth policies under RSA 9-B:5:
(a) Capital budget requests;
(b) Building operation and maintenance plans; and
(c)

Facility location

and planning.
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XIL Facilitate coordination of state agencies to support local, regional,
and state planning efforts consistent with RSA 9-A:l-4.
SENATOR COHEN: The Council on Resources and Development was
established in the early 1960's to coordinate the work of executive departments and agencies whose duties are on the pattern of growth and development in New Hampshire. The council currently consists of 11 commissioners and directors of departments and agencies and meets bimonthly.
Last year, the duties of the council were amended to include "encouraging smart growth, and ensuring that the actions of state government are
consistent with smart growth policies". The bill adds the commissioner of
the Department of Administrative Services and the Executive Director or Chairman of the New Hampshire Housing Finance Authority to the
council, bringing the total membership to 13. It also authorizers commissioners and directors to designate their assistants or appropriate division directors to attend council meetings in their place. Finally, the amendment on page seven of the calendar, expands the duties of the council to
include reviewing and coordinating the distribution of funds to local and
regional entities to ensure consistency with smart growth policies and also
coordinating the actions of the departments and agencies with the Long
Range Capital Planning and Utilization Committee, to provide a biennial
Long Range Capital Improvement Program. In short, this bill empowers
the council on Resources and Economic Development, to encourage and
manage smart growth policies. The committee unanimously recommends
ought to pass with amendment.

Amendment

adopted.

Ordered to third reading.

HB

189-FN, increasing the

facility

fimding limits under the

and disposal cleanup fund. Environment Committee. Vote
pass. Senator Johnson for the committee.

oil

4-0.

discharge

Ought

to

I speak in support of HB 189. It will raise the
discharge and disposal cleanup funding limits from $1 million to $1.5
million. The limits have not been increased since 1989, and the cost of
cleanup since this time, have increased. Currently, there are only 24
projects that require funds in excess of $1 million. On average, the estimated costs of cleanup is $250,000. The increase in the fund would
affect very few projects and help to cleanup our environment. The Committee on Environment has voted unanimously ought to pass on HB 189
and urges you to do the same. Thank you, Mr. President.

SENATOR JOHNSON:

oil

SENATOR DISNARD:
must pass on

to a

Does this increase any fee that an
customer?

SENATOR JOHNSON:
think that

it is

I

hadn't heard that

it

oil

company

had. Senator Disnard.

I

just raising the level.

SENATOR DISNARD: Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

HJR

3, encouraging the preservation of the system of locks on the
Merrimack River. Environment Committee. Vote 2-0. Ought to pass. Senator Cohen for the committee.
SENATOR COHEN: I speak in favor of HJR 3. This bill will begin the
process of preserving the lock system along the Merrimack River. Historically, the locks were used to bring goods to and from Boston. In fact.
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State House were brought through
these locks along the Merrimack River. Unfortunately, the locks have
been abandoned and are in need of repair. By declaring the locks a historical part of the river, we will be able to apply for grants to preserve
the locks at no cost to the state. The Cultural Commission has agree to
help in any way that they can. The Committee on Environment voted
unanimously ought to pass and I urge you to do the same.

many of the materials used to build this

Adopted.

Ordered to

third reading.

HB 232, relative to compensability of work-related stress injuries under
the workers' compensation act. Insurance Committee. Vote 5-0. Ought to
pass with amendment, Senator Hollingworth for the committee.

2001-0907S
01/09

Amendment

to

HB

232

Amend the title of the bill by replacing it with the following:
AN ACT relative to compensability of work-related stress injuries

under the workers' compensation act and relative to election of
remedies for wrongful termination or constructive discharge.

after section 1 the following and renumbering the original section 2 to read as 3, respectively:
2 New Paragraph; Wrongful Termination or Constructive Discharge.
Amend RSA 281-A:8 by inserting after paragraph II the following new
paragraph:
III. Nothing in this chapter shall derogate from any rights a former
employee may have under common law or other statute to recover damages for wrongful termination of, or constructive discharge from, employment. However, if a former employee makes a claim under this chapter
for compensation for injuries allegedly caused by such wrongful termination or constructive discharge, the employee shall be deemed to have
elected the remedies of this chapter, and to have waived rights to recover
damages for such wrongful termination or constructive discharge under
common law or other statute. Similarly, if a former employee brings an
action under common law or other statute to recover damages for such
wrongful termination or constructive discharge, the employee shall be
deemed to have waived claims under this chapter for compensation allegedly caused by such termination or discharge.

Amend the bill by inserting

2001-0907S

AMENDED ANALYSIS
This bill provides that a mental injury is not compensable under the
workers' compensation act if such mental injury results from any disciplinary action, work evaluation, job transfer, layoff, demotion, termination or any similar action, taken in good faith by the employer.
This bill also clarifies certain issues regarding remedies for wrongful
termination or constructive discharge.

SENATOR HOLLINGWORTH: House Bill 232 was a bipartisan effort
between both parties to address the issues of stress related workers' compensation. We were assisted by many interested parties. There had been
confusion between federal and state guidelines, distinguishing who is and
who is not eligible for workers' compensation due to stress related causes.
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This bill specifically defines what a stress related mental injury is, and
whether or not it can qualify for workers' compensation. This bill will help
cut down on fiivolous suits brought in the future, against companies who
justifiably critique or release someone for poor performance. Without this
bill, several unintended consequences could result from an increase of
stress related workers' compensation claims. Managers and supervisors
may shy away from providing critical performance assessments to employees who need the feedback. Employers may decide that it is more costly to
quickly terminate struggling employees under the Employment At Will
doctrine, rather thain to try and correct the performance issue. Hopefully,
this bill will help these areas of concerns from happening. TAPE CELANGE

Amendment
Ordered to

adopted.

third reading.

HB

101, requiring registered lobbyists to sign a statement concerning
false statements or misrepresentation of material facts. Internal Affairs
Committee. Vote 4-0. Ought to pass, Senator Boyce for the committee.

SENATOR BOYCE: TAPE CHANGE
SENATOR WHEELER: I agree with my colleague,

that this is a simple
think that it has very serious unintended consequences. Anytime that a person is going to be accused of perjury, it is no longer
simple. Enforcing it would be expensive, difficult and maybe impossible. I also feel that it is an unnecessary piece of legislation. We all
say many times, and we know that it is true, that for everyone that
operates within these walls here, that "our word is our bond". It is
essential to have trust. So if we know people who don't say things that
we consider to be truthful, we don't trust them. I think that there is
a huge possibility for misuse of this. The statement would say, "knowingly make any false statement or material misrepresentation". Well
we all know that facts can be applied in a special manner to make
your case. It might not seem like material misrepresentation to you,
but if somebody disagreed with you, they could say "well that was
material misrepresentation, and now you have committed perjury".
The individuals who represent organizations which take unpopular
or controversial stands on issues could be targeted, not for their statements, but for their beliefs. This raises clear constitutional problems.
These nonprofit organizations which lobby for their issues are often
underfunded. Even if the criminal charges... remember, perjury is a
felony. Even if the criminal charges were dismissed or not pursued
beyond an initial investigation, their organization would be forced to
hire an attorney in order to defend against the charges. I serve on the
Internal Affairs Committee. I was chairing the Public Institutions,
Health and Human Services Committee at the time that this hearing
took place. The vote took place before I got back to the committee;
therefore, I was unable to participate in the discussion within the committee or I would have expressed some of these concerns at that point.
I also would say to you, what lobbyist is going to come and testify against
a bill of this nature? It would make them sound as though they were
all happy to be considered liars. I am very concerned about... I don't
think that anyone in this body does it. I have heard people in the other
body accuse people of lying. I think that is a very serious accusation.
I certainly wouldn't want it to rise to a criminal charge. I really urge
you to vote against this bill. It might look good on the surface, but it
has very deep repercussions. Thank you.
bill. I
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I think that it is very important that we
consider a couple of things with regard to perjury. I speak against this
piece of legislation based on this fact. If you are going to prove perjury,
first of all, you have to talk about intent, and then there has to be a
record. We know that in the House of Representatives they don't keep
a record of what you say at a hearing. That record is put together by the
clerk of that committee. That clerk interprets what was said, from their
perspective. So there isn't a record of real verbatim transcript of a House
record. We know that the House has 20 plus standing committees. We
know all of the legislation that goes through the House. So if a person
were accused, what would be the defense that the individual has? It would
be "he said" "she said" or "she said" "he said". It would really be a matter of hearsay. I don't think that is appropriate when you are talking
about perjury. Secondly, who is going to pay for these investigations?
There is no appropriation with this bill, yet we would have to say that
this person... well someone would have to say that this person perjured
him or herself, and request that the Attorney General investigate this
situation, and bring it forward. That is an expensive situation. Now, as
stated by my colleague, Senator Wheeler, one thing that we pride ourselves on in this institution is, our word is our bond. These people who
are lobbying this institution, if they give misinformation, they discredit
themselves to the body. By virtue of self elimination, they are putting
themselves out of what is their livelihood, providing good, proper, truthful testimony. So I think that their concept is great. We want everybody
to tell the truth. That is what we are here for. To get to the truth, yet
we know that because of how some of these proceedings are recorded,
that is a very difficult situation. So I think that the idea is good, but in
practice and in this piece of legislation, it just doesn't work. Thank you
very much, Mr. President.

SENATOR D'ALLESANDRO:

SENATOR DISNARD:

Senator D'Allesandro, do you think that it is fair
as a Senator or a friend of mine that was a Representative,
makes an accusation against a lobbyist, that we have immunity? Is that
a fair way to be able to cross the line?
that

if I,

SENATOR D'ALLESANDRO:
If we, as legislators,

the individual
Thank you.

who

No, it isn't fair. Life is a two-way street.
possess that immunity, and the accusation is made,
is accused should have the same rights as we do.

SENATOR DISNARD: Thank you.
Senator Larsen moved to have HB 101, requiring registered lobbyists
statement concerning false statements or misrepresentation of
material facts, laid on the table.
to sign a

Adopted.

LAID ON THE TABLE

HB

101, requiring registered lobbyists to sign a statement concerning
false statements or misrepresentation of material facts.

HB 242, extending the reporting deadlines for certain study committees
and commissions. Internal Affairs Committee. Vote
Senator Roberge for the committee.

SENATOR

4-0.

Ought

to pass.

ROBERGE: This bill extends the reporting deadlines for five
different study committees and commissions, each by one year. Members
of these study committees realized that they would not be able to complete their assigned tasks by their deadlines. Instead of filing separate
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lumps them all into one bill.
Three study committees are generally waiting on information which is
not yet available so they are unable to report. Granting an extension of
one year will allow them to complete their task and will help make their
report more useful to the legislature. There was no opposition to this bill
at the hearing. The Internal Affairs Committee recommends this bill as
ought to pass unanimously.
legislation to extend each deadline, this bill

Adopted.

Ordered to

third reading.

SB

129, establishing a minimum age for issuing a hcense to carry a concealed pistol or revolver. Judiciary Committee. Vote 3-2. Inexpedient to
legislate. Senator Prescott for the committee.

SENATOR PRESCOTT:
to carry concealed

Senate Bill 129 would have required that licenses
weapons could have been issued only to persons aged

21 or older. Age is neither a determination of maturity nor of the ability
to carefully and appropriately handle a weapon. Local police chiefs are
charged with giving a thorough look at people wanting a permit to carry,

thus making SB 129 unnecessary. The Judiciary Committee recommends
that SB 129 be inexpedient to legislate. Thank you.

SUBSTITUTE MOTION
Senator Cohen moved to substitute ought to pass for inexpedient to legislate.

SENATOR COHEN: The question is, do we want teenagers to carry concealed weapons? Why would we want teenagers to carry concealed weapons? There is a problem in New Hampshire. These laws are regulated by
states. It is up to the states with regard to concealed weapon carry permits. In Milford, perhaps we all know, a 15-year-old was given a concealed
weapon carry permit. The police chief was unable to deny the concealed
weapon carry permit to the teenager, because the term "suitable person"
is very vague. There is no clear language on that. I got a letter from the
President of the Teachers Association in Milford. I will read you a couple
of lines from it. "As you can imagine, the teachers of Milford, as well as
those across New Hampshire, are concerned about a teenager in Milford
being issued a permit to carry a concealed weapon. While school violence
is unfortunately a reality for educators, it must be put aside to effectively
carry on with the daily process of education." She goes on to say that the
past three years that she has attended teacher assemblies, "each of these
years we have had to pause in memory of members and their students who
have died in school violence during the preceding school year". If I may.
Senator Prescott, just a few minutes ago on another bill said, "how can
we expect kids to learn if they don't feel safe in school?" There is a problem with teenagers having too easy access to guns. We all know that teenage boys, specifically boys, can get volatile. Having them with concealed
weapons, how does that serve the common good? Kids don't feel safe at
school. There is nothing that the chief could do in this situation. The
question that I would hope that we would all ask ourselves, we are here
to guarantee individual rights as well as serving the common good... the
question is, does it serve the common good to have no ability to stop teenagers from carrying concealed weapons? We have age limits for drivers,
for alcohol consumption and tobacco. Does it make sense not to have an
age for concealed weapons? There is no ability to deny, based on age.
Suitability is very vague. We have the support on this bill from a number of organizations including the Police Chief's Associations, Nurses
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Association, the Women's Lobby, Pediatrics Society, Public Health Association, Children's Alliance, New Hampshire Hospital Alliance. I would
urge my colleagues to vote ought to pass on SB 129.

SENATOR WHEELER:

I rise in support of the ought to pass motion.
Federal law requires you to be 21 years of age, at least, in order to purchase a handgun. It makes sense therefore, that you need to be 21 years
old in order to carry a concealed handgun. I am very fond of teenagers,
so I don't want this to be construed as a negative remark about teenagers. I can't see that any of us really thinks that it is a great idea to have
teenagers carry concealed weapons. The police chiefs support for the age
21, 1 think, is very important. One of the arguments that is always made
when this is raised is, "well, you can be in the military, you can serve
in the military at age 18, so why shouldn't you be able to carry a concealed weapon?" Well it is my understanding that in the military, that
if you have a handgun, it is bolstered, it is not concealed. So the minute
that you are in the military, you are not automatically carrying a concealed weapon. It is not part of being in the military for the average
person. To me, this is common sense. You can't buy it until you are 21,
why would you want to carry it concealed if you are under 21? I mean,
you might want to but why should you, logically, be allowed to do it? This
is a good bill. I hope that you will support it. Thank you.

SENATOR FRANCOEUR: I think that as was mentioned early about
Milford, I would like to set a correction here. I don't believe that individual was 15 years of age. And, if there were individuals who were concerned about the process, there are three references that are checked by
that process. I question everybody here, if they had talked to the chief?
Did he do his whole job? Did he follow it? Let's take a look at the federal law. It is under 18 U.S.C 922. It says that you can't give a handgun to a person under 18 years of age - only with a few exceptions. That
individual cannot carry that weapon in a school. It says in the federal
law, "this section does not apply to: First it is unlawful for any person
who is a juvenile to knowingly possess a handgun or ammunition that
is to be used in a handgun, unless..." and these are the places that are
"unless" or "allowed"... First it has to be in their "course of employment,
in the course of ranching or farming or related activities at the residence
of the juvenile or the property for ranching or farming, for which the
juvenile, with the permission of the property owner, is performing activities relating to the activities of farming, target practice, hunting or
a course of instruction in the safe and lawful use of a handgun." Those
are the areas that it is allowed. Then, "only with prior written consent
of that individuals parents or guardian, who is not prohibited by federal
law". Then let's go on to transportation, because I am sure that the kid
has to get somewhere. "A juvenile during transportation of an unloaded
handgun in a locked container, directly from the place of transfer to the
place of which the activity is to be done. "...so if he is going to go target
practicing at the range, it has to be unloaded. It has to be in a locked
container, from where you are going and from where you started from.
So if you take a look at all of this, this is not an individual that is 15 years
of age, walks into the Police Department and says, "give me a permit" and
that police chief has to give it to him. First of all, he has to have a signed
letter from an adult to even have it. It has to be his parents. So when
we get into if this is an individual who is going to carry a weapon into a
school, it isn't going to happen. Federal law prohibits that. I also ask you
to take a look at the state of New Hampshire, when we say that it has
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be issued to a suitable person. That chief has the right to turn down
is not a suitable person. Right now, as of today, I £im not
aware that any chief has been prosecuted or told to issue a permit to a
minor in the state of New Hampshire because of age. So if he hasn't even
tried it, how do you even know? I think that as the Senate takes a look
at the federal statutes, at who can possess and who can carry, it is pretty
explicit where it is going to be done, and how it is going to be done. So
to try and come up with another reason for an individual to carry, and
just to say that carrying anywhere and any time, without permission,
without a background check, to get a permit, is not true. Also, there are
a lot of individuals that if you want to go to the target range, and you
pass this, they couldn't even do that. They couldn't even put that weapon
in a locked container in their truck, because now it is a concealed weapon.
There are a lot of individuals who are hunters in the state of New Hemipshire that are under the age of 18 years of age. They go out with their
parents and they do it responsibly. I would ask the Senate to agree with
the committee report of inexpedient to legislate and vote down this ought
to

who he beUeves

to pass.

SENATOR MCCARLEY:

Senator Francoeur, as

I

understand what you

said, you are suggesting that because of this "parental sign-off piece",
we don't really have a concern, or that seemed to be one of the things that
you were saying, in terms of the issue of these guns never ending up in
school. I may be wrong about the law, that is why I am soliciting the inhave a lot of 18 and 19 year olds in our high schools these days.
put.
Maybe we all think that they are not supposed to be there, but they are.
understanding is that 18 year olds are adults here, in this state. So
they would need no parental sign-off to go into the police station and ask
I correct
the police chief for a permit to carry a concealed weapon. So
in that, would you agree with me, that an 18 year or 19 year old would
not need that... which I think is a very good fail-safe step clearly, to have
that that would be
just curious if you would agree with
here... I

have

We

My

am

me

am

the interpretation of the law?

FRANCOEUR: If you are asking me the interpretation of the
law. Senator McCarley, I was speaking to the bill. The bill says 21 years
of age there. There was a reference by a previous speaker or an individual under 18 years of age, so I spoke to that. If you are asking me if
an 18 or 19 year old can get a pistol permit? Yes they can. They can also
join the service today and carry a weapon and serve their country. So I
think that those individuals who are responsible enough to die for this
country, are responsible enough... unless there is just cause... that this
chief denies them a permit to carry a concealed weapon.

SENATOR

SENATOR MCCARLEY: Would you agree with me that an 18 and 19
year old needs no parental sign-off to go into a police chief right now,
and frankly, is still attending a high school?
SENATOR FRANCOEUR:

That

is correct. It is

as yourself or myself, can go in and get one.
as being under the age of 18.

SENATOR MCCLARLEY: Thank you.
SENATOR FRANCOEUR: Also, Senator

the

We

same as an individual,
set the law as a minor

McCarley, if an individual is
below 18 years of age and you transfer a weapon to them, currently in
statute, it is punishable by up to ten years in prison. So if somebody does
get one that is younger, there are already penalties severe enough to deal
with that.
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SENATOR BELOW: Senator Francoeur, I am confused about one thing
that you said. I think that you said that under federal law, under these
limited circumstances, a minor could transport a revolver or pistol, but
it would have to be unloaded and in a locked container in a vehicle. Is
that correct?
SENATOR FRANCOEUR:

I can read what here, what I have, for you.
"During transportation by the juvenile of an unloaded handgun,
in a locked container directly from the place of transfer, to a place in
which an activity described in this clause is to take place. Transportation by the juvenile of that handgun, unloaded, and in a locked container,
directly from a place in which such an activity took place to the transfer or..." and then it just goes on to ranching or whatever.

It says,

SENATOR BELOW: I thought that I heard you say that if this bill, if
adopted, would create a conflict, because it would require a permit to
carry, but as I am looking at RSA 159-4 & 6, the requirement to have a
permit to carry refers to a loaded pistol or revolver on any person or
concealed upon his person." So an unloaded pistol or revolver would not
in fact... would not require a permit to carry?

SENATOR FRANCOEUR: There is a section that when you have it in
your vehicle, if the weapon is not out and showing, it is considered concealed. So if you took it and put it under your seat, so even as you being over 18, had a weapon in your glove compartment, it is still considered a concealed weapon.
SENATOR BELOW: Is that loaded or unloaded? Even if it is unloaded?
SENATOR FRANCOEUR: This statute that I was talking about was
It is also talking about the transportation of a weapon by a person under 18 years of age.

loaded.

SENATOR BELOW: Okay
SENATOR FLANDERS: I rise very briefly

I feel that we may be making a mistake between the licensing and being able to get a gun. I don't
think that there is any connection between age, licensing and obtaining
a gun. I rest my case on the fact that Senator Cohen said that 21 years
old, how many... one of our biggest problems in the state is teenage drinking. But the law says that you can't buy booze until you are 21 years old.
Well it doesn't work. So the fact that a teenager can get a gun has nothing to do with whether they get a license or not. I contacted my chief last
night, he denies, based upon age. There are other circumstances. So the
statement that you walk in and you are 15 years old and you get a pistol permit, I don't think is true, because under the other circumstances
you can deny it. So if we are making the connection from keeping guns
from teenagers and licensing, it isn't going to work. There is no need of

having this

bill.

Thank

you.

SENATOR WHEELER:

Senator Flanders, when you were referring to
little confused. Are you aware that we are not
talking about licensing here, we are talking about carrying a concealed
licensing,

I

was getting a

weapon?

SENATOR FLANDERS: Yes. Licensing to carry
SENATOR WHEELER: It is a permit to carry...

a concealed weapon.

it is not a Hcense. It is
a permit to carry a concealed weapon. I want to make sure that you and
everybody else understands that the issue here is a concealed weapon.

SENATOR FLANDERS:

Yes.

That

is all

licenses are

for.
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would respectfully disagree that

are talking about licensing.

SENATOR COHEN: What is the age for drinking alcoholic beverages in
New Hampshire?
SENATOR FLANDERS: It is 21.
SENATOR COHEN: It is 21. We recognize that alcohol is potentially

the state of

dangerous. I think that we all recognize that concealed weapons are at
least as dangerous as guns. Would you suggest that if a person under
the age of 21, who has a note from his parent, who says, I give this person permission to drink alcohol, that therefore, the bartender should say,
well this is a suitable person, he ought to be able to drink? The problem is, the reason that the Chiefs of Police Association supports this is
because it is not clear in law. It is exceptionally vague. They do not have
a clear ability to deny a permit, that is why that teenager in Milford was
given a concealed weapon carry permit. Should the bartender... back to
my question, sorry... should the bartender, if that person has a note from
his parents sajdng that their child is suitable, and please give this child
some alcohol?

SENATOR FLANDERS:

Obviously, the answer is no. But on the other
a teenager who is responsible, and his parents go to the chief
of police, and the reason is given, that chief of police gives the permit
or license, whichever you want to call it, I see nothing wrong with that.

hand,

if

SENATOR

LARSEN: I think that we need to refocus our debate and
realize that the chiefs of police are the ones who asked for this minimum
age to be 21. We had originally understood... we had originally seen the
bill drafted at age 18. The chiefs of police asked us to move it to 21. They
have voted in their Association to support this, because they need the
strength of state law to allow them to review applications for concealed
weapons.

We know

that the majority of violent crimes occur with juve-

niles or individuals between the ages of 18 and 21. We know that between the ages of 18 and 21 there are oftentimes unsettled issues still
remaining, and that that is the age at which violent crime most often
is committed with a weapon. If you look at the bill, the bill says that the
licensing for hunting, target shooting or self defense shall be considered
a proper purpose. So the concerns of hunters should... are taken care of in
that. I think that we need to think to the parents of this state who are
concerned about the 18-to 21-years-old who are most likely near or
around the other teenagers. I got a letter from a constituent who says,
"I am writing to share with you,
concern about the issue of gun control. I am astounded to learn a few months ago, that there is no miniage limit for persons wishing to carry a license to carry a concealed

my

mum

We know that many teenagers are responsible individuals but
we also know that at times they make some very bad choices. We all
know a good kid who got into trouble on a whim. Young people are still
weapon.

learning self control. Let's face it, hormones are raging. We need to help
them make good choices. Postponing a license to carry a conceaded weapon
is no hardship. Why would they have a need of such privilege until they
are ready to handle it with wisdom? If we do not allow young people to
consume alcoholic beverages until they are 21 years of age, why would
we allow them to legally possess a product that is intended to harm or
kill?" Keep the focus on the police chiefs of this state. They have asked
us to pass this law. They need this clarification in the state law. There
is a loophole in the federal law that prohibits sales of handguns to those
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under age 21, yet state law allows any age with written permission from
a parent, for a concealed weapon. That is not meaning that the young
person goes out and buys it, but it allows possession. I believe that we
need to focus on the safety of the young people of this state. I think that
this is an important first step, and it is supported by those who must
enforce the laws. They need this added tool in their repertoire. I urge
you to pass SB 129 as ought to pass.
SENATOR BARNES: This is a would you believe? Would you beheve that
I represent 12 towns, and not one police chief called me? The lobbyists
of the Police Chiefs Association hasn't had one piece of conversation with
me on this piece of legislation?
SENATOR LARSEN: Would you further beheve that just yesterday, we
were out in the Legislative Office Building, and the chief of police was
there? He spoke to... he is from Bedford. He said that he was reaching
out to all of his police chiefs. I am sorry if they have not contacted you,
but I know that the chief of police from Claremont has recently said that
he w£inted this law. I understand that the police chief from Bedford was
certainly in support of it. So there are many police chiefs around this
state who may not have done their job to call you, but their association
voted to support

it.

SENATOR BARNES: Would you beheve that I haven't heard a word from
the association?

SENATOR LARSEN: I would believe that, because I think that sometimes police chiefs are busy with so many things that they don't get the
time to lobby properly. We need to keep in mind, even though we might
not have gotten a call, this is the position of the Police Chiefs Association of New Hampshire. I spoke with the Police Chiefs Association president yesterday. He confirmed to me... I asked him specifically the issues
of age 18 and age 21. He confirmed to me that he prefers 21 and that
was the position of their association.
SENATOR BARNES: Senator Larsen, thank you very much.
SENATOR COHEN: Senator Larsen, would you believe that one

reason

why the

Chiefs of Police Association is on record in support of this at age
21 is because they are concerned about... since suitability is not spelled
out in law, that they could be sued and held personally liable if they deny
a concealed weapons carry permit to a teenager?

SENATOR LARSEN: I believe that without this law, police chiefs are put
in a very uncomfortable position of having to stand up to what might be
a very prominent person in their community, and say that their child
cannot have this, and say that their child is unsuitable. That puts them
in a very difficult position. I think that we need to give them the strength
of enforcing what is a federal
those imder 21, unless for
a very, very good reason, and we had some of those issues, those exceptions in the law.

TAPE CHANGE

SENATOR COHEN: Thank you for recognizing that concern of the chiefs.
SENATOR PIGNATELLI: This is a policy issue for me. I think that it
makes good sense that

children, up until the age of 21 should not be
allowed to carry a concealed weapon on their person. They can go hunting, they can participate in other activities dealing with rifles, long guns,
handguns, hopefully, with their parents, but for me, it comes down to a
policy issue. This is common sense from my perspective, common sense
policy. If you can't buy a handgun until you are 21, why wouldn't we have
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as our policy in this state that you can't carry a concealed on your body
before you are 21? Let me say that I don't even think 21 is an appropriate age for everyone to be able to carry a concealed weapon. I think that
there are some people out there that ought not to carry nail clippers. But
when the police chiefs come to me, and ask me, that for the protection
of all of us in this state, to please put a minimum age of 21 on their
ability to issue a concealed weapon permit, that makes a lot of sense to
me. Now it has been mentioned previously, that just because we have
this law, doesn't mean that children are not going to get their hands on
guns, and that is absolutely right. But we pass laws for our society, and
to better our society. We have laws against speeding. It doesn't mean that
we aren't going to speed and that kids are going to speed. We have laws
that require us to do certain things, and it doesn't mean that we are
going to do it. We have laws because we have made some kind of a poUcy
statement that this is good public policy, that this helps the citizens of
our state. For me, this is just common sense, violence prevention legislation. Thank you, Mr. President.
it

SENATOR BELOW: I can't support a minimum age of 21 because I
haven't heard a compelling reason to discriminate between adults in this
matter But I do think that there are compeUing reasons to set a minimum
age of 18. The age of majority for the ability to have a license to carr\' a
concealed, loaded pistol or revolver in New Hampshire. I will vote for the
ought to pass motion. If it prevails, I will offer an amendment to reduce
the 21 to 18. 1 think that is a lot better policy than no policy, no minimum
age at all at this point. I won't vote to send this to final passage unless it
is reduced to 18. 1 heard Senator Francoeur, I think, summarize in a good
fashion, the federal on this matter, and point out that for minors, those
under 18, there are limited circumstances in which they can possess a revolver or pistol, related to farming, ranching or hunting, target practice
or instruction. In just trying to quickly study the statutes, it doesn't seem
that if we do not allow minors to have a permit to carry a loaded, concealed
weapon, that we would create any conflict at all, wdth the federal law, that
they could still transport, in a vehicle, an unloaded weapon, and would
not need a license to carry that under our statute. I will support passage
and an amendment of this bill. Thank you.
SENATOR BOYCE:

Senator Francoeur, I just want to clarify something
think that I heard in the committee, in testimony on this bill. I
believe that I heard either a current or a former police officer testify that
he had gotten his teenage daughter a pistol and a permit, and allowed
her to carry that pistol. At some point later, while she was still a teenager, she was going home from work, late at night, was apparently followed home by two males in a car. After she had gotten out of the car,
they drove their car onto her front lawn, while she was between her
locked car and her locked house, and appeared to be attempting to accost her She, at that point pulled the weapon, brandished it, they fled.
Is that the testimony... are you aware of that testimony?
that

I

FRANCOEUR: No I am not, but I am aware under the federal law that a teenager is allowed to defend themselves in an attempt
of a crime.

SENATOR

SENATOR BOYCE:

So if this passed, that young woman would have
with the opportunity of I guess dialing her cell phone to dial
911 or try to fumble with her keys to get back into her car, which was
locked, or into her house, which was locked, while these two young men
attacked her. Is that your understanding that that would have happened
if this young lady was under the 2 1 years age limit?

been

left
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SENATOR FRANCOEUR: That would be correct, Senator Boyce.
SENATOR FERNALD: This law has to do with loaded concealed weapyoung person who's involved in target shooting... doesn't have
anything to do with target shooting, because people doing target shooting often-times it is with longer weapons or they are in cases, and that
is not a concealed weapon and it is not concealed... if it is unloaded it isn't
implicated by this statute. A lot of the arguments that are being raised
about why this is a problem, don't apply. We are talking about loaded,
concealed weapons on your body. Concealed on your person. I think that
it is a real weakness in our law, that we, on the books, allow children to
have concealed weapons. Now there was a question about what is the
appropriate age? I am happy to have this discussion, I think that the
logic at 21 is, that you have to be 21 to buy a handgun under federal law.
I also think that there is a strong argument to the fact that most 18 year
olds are still in high school. I don't think that we should, as a matter of
policy, allow concealed weapons to be part of high school culture. I support the bill. I will support it with 21. If we want to make it 20, we make
it 20. I would not support 18 because I think that we ought to keep the
guns out of schools. Thank you.
ons, so a

SENATOR GORDON: I am not one who sees

clearly on this issue, either
on one side or the other, that it feels that there should be no laws at all
or on the other hand, that there ought to be an age of 21 or a specific
restriction. The issue to me, is it comes down to basically public policy.
The public policy issue here is, every time we enact legislation, just as
we are doing with all of these other bills today, we affect people's lives.
We intrude on peoples lives and we set laws basically to set certain standards by which they need to live. When we do that, generally, we are not
that concerned about the types of laws that we are enacting, because we
feel that they are in peoples best interest, and if we are intruding, we
are doing it appropriately. One of the things that you need to be concerned about, I think that we all need to be concerned about, is that
there are certain areas of the law that are heightened, and we need to
be more aware of. For example, regulating the way people behave in
their own homes. We have a specific law that deals with the rights and
the fourth amendment in the United States Constitution and our own
constitution, with people's privileges and their rights in their own homes,
and that they should be free from intrusion from government. We have
certain other rights, in terms of freedoms of speech, it turns out being.
We also do have, both in the United States Constitution and in the New
Hampshire Constitution, specific references to the right to bear arms.
That has different meaning to different people. But no matter what you
do, I think that you have to understand that was there for a purpose.
That when we look at legislation to deal with guns, we do have to give
it a heightened awareness, above what we would do with ordinary laws
that touch people in other ways that are not specifically referenced in
the constitution. So what we should do, if we are going to enact restrictions in that particular area, I think that we need to make sure that we
are doing it for a purpose. That we are fixing some type of problem that
we have out there. I guess in listening to the debate, what I have tried
to figure out is exactly what the problem is. The problem that has been
defined to me is that there is a possibility that a minor, under age, would
have the ability to have a concealed weapon. I understand what issues
that might present. I personally don't find it as much of a problem,
because I think that a police chief exercising good judgement in giv-
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ing out these permits, would not allow people who were irresponsible to
have them. Maybe I am wrong. Maybe there are chiefs out there that
would do that. The chiefs that I know, wouldn't do that. But, the question is, what is it that we are trying to fix? How many people, how many
minors with concealed weapon permits, that you know of, have caused
a problem? That is what I am looking for. We talked about kids carrying guns in schools. Well it is against the law to have a gun in school to
begin with. So they shouldn't be... they can't have a concealed gun in
school. So somebody under 21 has the right to have a concealed weapon.
Now, what is the record of people under 21 with concealed weapons
causing problems? As of yet, in this whole debate, I haven't heard anybody; maybe there is somebody out there, but I haven't heard anyone.
So I guess that somebody has to convince me that there is a problem
that we are trjdng to fix before I can vote for the bill. I think certainly
Senator Below's headed in the right direction. I think that the less restriction in this area is better. Somebody has to convince me that there
is a problem straight up.

SENATOR LARSEN: Senator Gordon, you had said that we were watching the public purpose of laws. Would you not agree that there is a pubHc
purpose in protecting public safety with a concealed loaded weapon? We are
not talking about the protection of home and property, nearby the home.
We are talking about permitting a juvenile to carry a loaded weapon out
into the public. Is there not a public purpose for preventing the kind of
violent behavior that could occur? And, do you. I am also asking a would
you believe question. Would you not believe that if we had a student council member from Vermont, out of the blue, allegedly carrying, and CEirrying out a violent act against two professors in Dartmouth, that upstanding juvenile, who probably could have gotten a concealed weapons permit
because he was a fine student and upstanding in academics and student
coimcil and every other indication... that person could have passed the test
of rational behavior for receiving a concealed weapons permit, and yet that
is the very juvenile example that shows the unpredictability of knowing
until you are of a certain age, and even after you are a certain age, there
is unpredictable himian behavior. But do we encourage juveniles to carry
lethal weapons that cause human destruction, and particularly as the 18year old issue of being in our schools? That is a nice question, isn't it?
.

.

SENATOR GORDON: That is a long question. The response that I would
give you, however, is that if you are referring to Mr. Tulloch, I am sure
that if instead of using some other form of weapon, as he is alleged
to have used, that if he wanted to use a gun, he would not have stopped
at his local police department to have gotten the concealed weapon
permit before he went out and visited his victims. I do not believe
that... unless you can attribute the fact that the reason that he committed his crime was simply because of his age, I don't believe that... of the
alleged crime was simply because of his age. I don't believe that is a
relevant example. The fact is, yes, we need to be concerned about public safety. You know, we could reduce the number of accidents if we said
that you couldn't have a drivers license until you were 21, but we realize that that is not really practical in this society, so we allow people to
drive, probably the single greatest weapon in this state, an automobile,
when they turn 16. The fact is, what we do when we make public policy
is we have to balance the need for government to provide a social net
for everybody, with individual rights. I guess that is what we are trying to do today, although with some difficulty, is trying to strike that
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have differences of opinions, apparently, where that balmight disagree
where that balance ought to be.
SENATOR LARSEN: Would you beUeve that the police chiefs in fact...
supported the 18 year olds, and the Police Chiefs Association argument
was that it should be 21, is why I signed onto this bill? I would not have
otherwise, except they requested it.
balance.

ance might

all

be.

My answer to your question is, you and I

SENATOR

GORDON: Well, I agree with that. But last year the police
chiefs voted to oppose expansion of gambling and people voted for expansion of gambling. So you can't always say that you are going to do
exactly what the police chiefs want you to do. You have to make up your
own mind.

SENATOR LARSEN: This is an issue of pubhc safety.
SENATOR FERNALD: Senator Gordon, you said that you needed to be
convinced that there is a problem. Do we need to have a dead body beyou can be convinced that there might be a problem here?

fore

SENATOR GORDON: I am not sure that that is really a fair question,
if you want me to answer that, I would have probably asked it a
different way, instead of asking it that way. Probably the way that I
would have asked that question is, do we need to wait until the horse
is out of the barn to lock the barn? I guess the answer to that is "you
know, if you never take the horse out, you will never get anything
done". At least on the farms I was on. The thing is, I think that if you
have to make a decision as to where you want people's rights to fall,
and it is a question of which side of the balance that you want them
to fall on... I think that in this society, it has to fall on the side of the
individual. I think that this is what the constitution is all about. I think
that is what the Bill of Rights is all about.

but

SENATOR FERNALD: Shouldn't we, as legislators, be pro-active?
Shouldn't we recognize that most teenagers are not mature enough
to carry a loaded concealed weapon, and that we should draw a line
and say that people below a certain age should not be allowed these
permits, so that we can avoid a tragedy that could some day happen?
SENATOR GORDON:
I

agree on

is,

whether

agree with that. But, I guess that
police chiefs are allowing...

I

one thing that

SENATOR FERNALD: My question didn't have any police chiefs in it.
SENATOR GORDON: I guess that the answer to your question is that
under the current law, the current law allows, in my opinion, for people
who

are not mature, by age, not to have weapons, and that discretion
the hands of the police chiefs. I believe that if the law is properly followed, it is not an issue. No one has explained to me why it is
lies in

an

issue.

SENATOR HOLLINGWORTH:

Senator Gordon, do you understand

why

the police chiefs want something. .you said that you didn't see a problem,
because the police chiefs can deny it. They have to find that the person
is unsuitable - that is a problem for them. They may think that it is
inappropriate for somebody 10 years old to have a gun, or 15 years old,
or 18 years old, but they have to find that that person is unsuitable to
carry a loaded concealed weapon. That is why they are coming to us and
saying "please assist us in defining the law clearly." What is unsuitable?
Is someone that is a minor that has not gotten to the age of understand.
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ing or reasoning unsuitable? That is why we pass so many laws, because
we believe that children have not come to the point where they can be
responsible for their actions. You said that the concealed weapon... is it
okay for them, minors to be okay, to be carrying concealed alcohol and
beer on their person? We would say no, because we have said that the
law says... and we have said no... as there is a process in the law that
says that you can't have it because you are not allowed to have it legally.
So I don't understand what is more dangerous. Is a bottle of alcohol or
a six pack of beer more dangerous than a concealed, loaded weapon?
Help me. I can't understand the reasoning. I look to you because I find
you, as usual, very rational on a subject like this.

SENATOR GORDON: Usually... is that a question?
SENATOR HOLLINGWORTH: Yes. Help me.
SENATOR GORDON: I think that if the question was, why

do the podo this? I believe that it is because they would like
us to take the discretion out of their hands. Basically, they find themselves in a situation where they have to make determinations of individual competence. From my perspective, the police chiefs would rather
not have to do that. They would rather have a fixed age, regardless of
competence. That would make their lives easier. I understand that. If I
was a police chief, I would feel exactly the same way. I guess the question is, whether we think that that is the right law to have, or the right
policy to have. You can feel differently than I do... I also find you usulice chiefs

want us

to

ally reasonable, so...

SENATOR COHEN:

Senator Boyce, a question was raised a few minutes
ago about protecting ones person, ones self. I have a quick question. Is
there an age right now for carrying mace or pepper spray?

SENATOR BOYCE: I am not aware of any of those, no.
SENATOR COHEN: Thank you very much.
SENATOR FLANDERS: Very briefly. I am trying to think this over in
my mind. A lot of you were contacted by a lot of police chiefs. I had to
call my police chief. My question to all of you, not just certain ones, did
any of the police chiefs give you an example of a young teenager committing a crime, who had a permit or license? Then my reply is, "If it
ain't broke, don't fix it".

SENATOR FERNALD: Senator Flanders, I haven't gotten any reports
from the police chiefs in my district that there are any seven-year-olds
with concealed weapons permits that have caused any problem. Does
that mean that we should have a law that allows seven-year-olds to carry
concealed weapons?
SENATOR FLANDERS:

No, I think that we should leave the law just
right as it is today - up to the discretion of the chief of police. I
would also like to say if I may, I am friends of the chief of police, I think
that they are wonderful people, and I agree, the reason that they want
this is because it would make their job a lot easier. Does that answer
as

it is

your question?

SENATOR FERNALD: No, but that is alright.
SENATOR FLANDERS: My answer is, the law

should stay as it is and
the chief of police use their discretion as to who shall carry a concealed, loaded weapon, that is underage, for the right purposes.

let
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I said that you didn't answer my question because
thought that I heard you say is, if there is no problem, then we
don't need to pass any laws. We don't need to do anything to anticipate
or legislate against something that we can see with our own experience,
is a bad idea. My question is, I don't understand... can you explain to me,
how, if we haven't had any problems with ten-year-olds with loaded weapons, we can keep in place the law, at least on paper, allows ten-year-olds

SENATOR FERNALD:

what

to

I

have loaded, concealed weapons?

SENATOR FLANDERS:
is

That

is

fine if the chief of police feels that that

proper.

SENATOR COHEN: This question was directed by Senator Flanders to
everyone about the problem that we are trjdng to deal with. I have some
figures here to indicate that about 43 percent of the crime gun traced
requests, the age of crime gun possessor is juvenile or youths. This is
across the country. It is about 43 percent of the crimes are committed
by young people, including very young people. If you were looking for
an answer, we have it.
SENATOR BARNES: Senator Cohen, where did those statistics come from?
SENATOR COHEN: They are from the Department of Treasury Bureau
of Alcohol, Tobacco

and Firearms.

SENATOR BARNES: Thank you very much.
SENATOR PIGNATELLI: Three quick things that I learned during the
hearing on this bill in Judiciary: 1) The leading cause of death among
children is motor vehicle crashes - the next leading cause of death of
children is firearms; 2) the United States has the highest per capita
incidences of violence; 3) those ages 18, 19 and 20 ranked first, second
and third in homicides committed. I think that it is ironic that we are
voting today, and discussing this bill, on the second anniversary of the

Columbine shootings.
Question is on the substitute motion of ought to pass.
A roll call was requested by Senator Pignatelli.
Seconded by Senator Barnes.
The following Senators voted Yes: Below, McCarley, Fernald,
Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler, Hollingworth,
Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Disnard, Roberge, Eaton, O'Heam, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 10

Motion

-

Nays: 14

failed.

Francoeur moved inexpedient to

legislate.

Adopted.

Committee report

of inexpedient to legislate is adopted.

SB 148, relative to certain penalties for violations of the youth tobacco
laws. Judiciary Committee. Vote 5-0. Ought to pass with amendment.
Senator Fernald

for the

committee.
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2001-0915S
05/10

Amendment
Amend

the

bill

by replacing

all after

to SB 148
the enacting clause with the

fol-

lowing:
1 Sale and Distribution of Tobacco Products to Minors Prohibited; License Revocation. Amend RSA 126-K:4, II to read as follows:
II. Violations of this section shall be civil infractions punishable by
administrative action of the commission against the licensee. The fines
for violations of this section shall not exceed $250 for the first offense
and $500 for the second offense. For the third offense, the commission
shall issue a letter of warning detailing necessary corrective actions and
an administrative fine ranging from $500 to $1500. In addition, the license to sell tobacco products of the manufacturer, wholesaler, sub-jobber, vending machine operator, or retailer where the offense occurred
shall be suspended for a period of 10 consecutive days and not exceeding 30 consecutive days. For the fourth offense, the commission shall
issue either an administrative fine and a suspension of a minimum of
10 consecutive days not to exceed 40 consecutive days, or a suspension.
The administrative fine shall range from $ 750 to $3,000 while any suspension without a fine shall be 40 consecutive days. For any violation
beyond the fourth, the commission shall revoke any license at the lo-

cation where the infraction occurred for the business or business
entity or any principal thereof for a period of one year from the
date of revocation. During the one year period of license revocation, no license shall be issued for the location where the infraction occurred to any entity related to a licensee whose license has
been revoked.
2 Distribution of Free Samples of Tobacco Products to Minors; License
Revocation. Amend RSA 126-K:5, III to read as follows:
III. Violations of this section shall be civil infractions punishable
by administrative action of the commission against the licensee. The
fines for violations of this section shall not exceed $250 for the first
offense and $500 for the second offense. For the third offense, the
commission shall issue a letter of warning detailing necessary corrective actions and an administrative fine ranging from $500 to $1,500.
In addition, the sampler's license shall be suspended for a period of
10 consecutive days and not exceeding 30 consecutive days. For the
fourth offense, the commission shall issue either an administrative
fine and a suspension of a minimum of 10 consecutive days not to
exceed 40 consecutive days, or a suspension. The administrative fine
shall range from $750 to $3,000 while any suspension without a fine
shall be 40 consecutive days. For any violation beyond the fourth, the
commission shall revoke any license at the location where the infraction occurred for the business or business entity or any principal thereof for a period of one year from the date of revocation
During the one year period of license revocation, no license shall
be issued for the location where the infraction occurred to any
entity related to a licensee whose license has been revoked.
3 Vending Machines; License Revocation. Amend RSA 78:12-d, VII to
read as follows:
VII. Violations of this section shall be civil infractions punishable by
administrative action by the commissioner against the licensee. Fines
for violations of paragraphs I-V shall be no more than $100 for a first
offense and no more than $200 for a second offense. For the third offense,
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the commissioner shall issue a letter of warning detailing necessary corrective actions and an administrative fine ranging from $500 to $1,500.
In addition, the license to sell tobacco products shall be suspended for
a period of 10 consecutive days and not exceeding 30 consecutive days.
For the fourth offense, the commissioner shall issue either an administrative fine and a suspension of a minimum of 10 consecutive days not
to exceed 40 consecutive days, or a suspension. The administrative fine
shall range from $750 to $3,000 while any suspension without a fine
shall be 40 consecutive days. For any violation beyond the fourth, the

commissioner shall revoke any license at the location where the infraction occurred for the business or business entity or any principal thereof for a period of one year from the date of revocation.
During the one year period of license revocation, no license shall
be issued for the location where the infraction occurred to any
entity related to a licensee whose license has been revoked.
4 Effective Date. This act shall take effect January 1, 2002.

SENATOR FERNALD: Under current law, if you are convicted four times
of selling tobacco products to a minor, then you lose your license. I believe
that it is for a year. This is something that we did last year, but we kind
of made a mistake in the process and so this bill was brought in to fix
the errors. What we are trying to make clear with this bill and with the
amendment, is that you lose your license for that location, where you had
the four transgressions, and if you run out and reincorporate yourself as
Joe's Convenient Store, LLC or something, and try to reopen under a new
name at the business and get a license, you can't do it. For one year, you
can't sell tobacco from that site Einyinore. This is really just to tighten up
what we already did last year. To put some real teeth in our law to prevent stores from selling tobacco products to minors. Thank you.

SENATOR BOYCE: Senator Fernald, I am just curious. This is to deal
with penalties for people selling tobacco to minors. Was there any discussion about increasing the penalties for minors trying to buy tobacco products? I see these penalties all of the time, but I am curious, if you want
to stop an activity, you levy your fine against the activity. There are two
half's to this activity. So I am just curious if there was any thought about
increasing the penalties for trying to buy tobacco?
SENATOR FERNALD:

I

don't recall

any discussion on that

point, in

com-

mittee.

SENATOR BOYCE: Thank you.
Amendment adopted.
Senator Wheeler offered a floor amendment.

2001-0973S
04/01

Floor

Amendment

Amend the bill by inserting after

to

SB

148

section 3 the following and renumbering the original section 4 to read as 5:
4 Youth Access to Tobacco Products; Special Provisions; Penalty Provisions Amended. Amend RSA 126-K:8, IV to read as follows:
IV. Violations of this section shall be civil infractions punishable by
administrative action of the commission against the licensee. The fines
for violations of this section shall not exceed $250 for the first offense
and $500 for the second offense. For the third offense, the commission
shall issue a letter of warning detadling necessary corrective actions and
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an administrative fine ranging from $500 to $1500. In addition, the license to sell tobacco products of the manufacturer, wholesaler, sub-jobber, vending machine operator, or retailer where the offense occurred
shall be suspended for a period of 10 consecutive days and not exceeding 30 consecutive days. For the fourth offense, the commission shall
issue either an administrative fine and a suspension of a minimum of
10 consecutive days not to exceed 40 consecutive days, or a suspension.
The administrative fine shall range from $ 750 to $3,000 while any suspension without a fine shall be 40 consecutive days. For any violation
beyond the fourth, the commission shall revoke any license at the location where the infraction occurred for the business or business
entity or any principal thereof for a period of one year from the
date of revocation. During the one year period of license revocation, no license shall be issued for the location where the infraction occurred to any entity related to a licensee whose license has

been revoked.

SENATOR WHEELER:

I

rise to present

a floor amendment to

SB

148.

The bill, as presented, was a correction to policy that we passed last year,
where we were attempting to strengthen the penalties for violation of the
youth access to tobacco laws. There are four sections in our laws that deal
with this. There was a drafting error last year. The words that we had
agreed on, were not put into three of the sections. They were just in one
section. So the bill this year, SB 148, was to make the three sections that

were accidentally left out of the process last year, conform. The Judiciary
Committee amended SB 148, those three sections, with language that I
consider better than the language that we passed last year. But they
neglected to reach back into the statutes and bring that fourth one out
to make them all consistent. So the floor amendment simply makes the
statute that we passed, last year, consistent with the three that we just
voted in favor of. So it really is a technical correction. It doesn't change
any policy. It just makes sure that the four sections in our law will have
the same wording about penalties. I would like to take this opportunity
to address Senator Boyce's issue. That is an issue that also concerns me.
I have filed a bill for next year to put some burden on the person who
violates the law by presenting a false identification.

SENATOR BOYCE: I would like to cosponsor that.
SENATOR WHEELER: Thank you, I would be delighted
support.

Thank

to

have your

you, Mr. President.

SENATOR

GORDON: I would just like to add to that. I would also like
to see, if you are going to do that bill for next year, that the person who
actually does the selling, also be cited. Because one of the issues that has
been brought to the attention of the committee by the retailers is, that
they shouldn't be accountable because they hire employees, this is the
retail industry. They don't pay their employees a lot of money and sometimes they hire people and they really don't care, so they say, "what is
going to happen?" They don't get cited and they just go and get another
job. So I think that I would also like to see in this bill, the fact that, if
in fact you are going to cite a retailer, the person who actually fails to
do the check ought to also be cited at the same time. I would like to see
that included in the legislation.
Floor

amendment adopted.

Ordered to

third reading.
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HB

121, establishing a committee to study methods of reducing the cost
of obtaining justice for low-income citizens. Judiciary Committee. Vote
5-0. Ought to pass, Senator Pignatelli for the committee.

SENATOR PIGNATELLI: House Bill

121 establishes a committee to study
of reducing the cost of obtaining justice for our low income citizens. Part I, Article 14 of the constitution states that every citizen has the
right to obtain justice without having to purchase it. However, in spite,
of this constitutional guarantee, one currently must pay a fee to file in the
courts, frequently requires the help of an attorney in order to find his or
her way through the maze of filings, and must often purchase transcripts
of proceedings. The cost of these court transcripts runs hundreds, if not
thousands of dollars, a price tag not affordable by many of our low income
citizens. House BiU 121 would study current technologies that could possibly reduce the costs of transcripts. The Judiciary Committee unani121 be ought to pass. Thank you.
mously recommends that

methods

HB

Adopted.

Ordered to

SB

third reading.

amending warrant articles by political subdivisions
that have adopted the official ballot referendum form of meeting. Public Affairs Committee. Vote 4-0. Ought to pass with amendment, Senator Roberge for the committee.
29, relative to

2001-0953S
08/01

Amendment
Amend

the

AN ACT
Amend

to

of the bill by replacing

SB

it

29
with the following:

relative to amending certain warrant articles by political subdivisions that have adopted the official ballot referendum form
of meeting.

the

1 Official

RSA

ticles.

title

by replacing section 1 with the following:
Ballot Referendum Form of Meeting; Amended Warrant Ar40:13, IV(b) is repealed and reenacted to read as follows:
bill

For warrant Eirticles that are amended, except bond articles, the
following shall be placed on the official ballot:
(1) The original wording prior to amendment;
(b)

(2)
(3)
(4)

The wording with amendment;
The clear notation: "Neither of the above"; and
The clear notation: "Vote for one choice only."

Amend the bill by inserting after

section 3 the following and renumbering the original section 4 to read as section 5:
4 Approval of Warrant Articles. Amend RSA 40:13, XIII to read as follows:
XIII.

Approval of all warrant articles shall be by simple majority vote
articles and by plurality vote on amended articles^

on unamended

except for questions which require a 2/3 vote by law, contract, or written agreement.

2001-0953S

AMENDED ANALYSIS
This

requires that in political subdivisions that have adopted the official ballot referendum form of meeting, certain warrant articles amended
at the first session shall appear with the following on the official ballot: The
bill
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original wording prior to amendment, the wording with amendment, the
clear notation: "neither of the above," and the clear notation, "vote for one
choice only".

SENATOR ROBERGE:

Mr. President and members of the Senate, some
of governing bodies have complained that they work hard to
prepare warrant articles for their town or school district. Then a few
who attend the deliberative session, come along and completely change
the intent of one or more of the articles. In several political subdivisions, petition articles have been amended at the first session, to end
up being just the opposite of what the petitioners intended. Then the
petitioners have to inform the electorate not to vote for their petitioned

members

This has happened in Amherst, Derry, Goffstown, Merrimack
and Milford. Under the simple remedy proposed by this bill, if any warrant article, other than one requiring a two-thirds vote, either prepared
by the governing body or submitted by petition, is changed in the deliberative session, the original warrant article prior to amendment, the
warrant article as amended, and neither of the above will be put on the
ballot as one article, along with the words "vote for one only." That is
offering the voters three choices. They can vote for the original article.
They can vote for the amended article, or they can vote no to either or
both of them. This way, those who did not attend the deliberative session will know that the original article read before it was amended, and
they can take a reasoned choice as to whether they prefer the article as
article.

it was amended or neither.
amended by the governing body can be so noted, and the reason the governing body amended it. If a mischievous few succeed in
making frivolous amendments, the voters can undo the mischief by voting for the original article, or the voters can vote no. Some will say that

it

was

An

originally presented or the article as

article

this arrangement, an article can get a tie vote, although highly
unlikely, with three choices. If the vote is a tie, the article is defeated
just like it is now, with just two choices. Others will say that under this
arrangement an article could pass by plurality vote, so what is wrong
with that? We elected a President of the United States three times by
plurality vote: Clinton twice, Bush once. Which is more important, the
passage of an article in your town or school district by plurality vote
or the election of the most powerful man on earth by plurality vote?
Thank you very much. I hope that you will vote in favor or SB 29.

under

SENATOR BELOW: Senator Roberge, are you saying that there now
could be legislative enactments in school districts with a 34 percent plurality, including budgets possibly?
SENATOR ROBERGE: The

two-thirds... this doesn't cover the articles
I believe that I mentioned that in the first

that need the two-thirds vote.
or second paragraph.

SENATOR BELOW: Doesn't a budget... isn't a budget normally adopted
by a majority vote at the present time, and this would allow a budget
to be adopted with a 34 percent plurality?

SENATOR ROBERGE: What
proposed by this

bill,

I have got is, "under the simple remedy
any warrant article other than one requiring two-

thirds vote."

SENATOR

BELOW: So you don't know whether a
jority vote or a two-thirds vote at present?

SENATOR ROBERGE:

I

beUeve that

it is

budget requires a ma-

a majority
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is
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This would change
that correct?

SENATOR ROBERGE:
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it,

don't believe that

it

so that

it

could be a 34 per-

changes that.

What it chiefly

somebody for instance... if you are a member of the school board
and you submit a warrant article, and it gets to the deliberative session,
and someone changes your warrant article, you don't get a chance to vote
on your warrant article. You get a choice to vote on the amended warranted article, which may or may not be anything that you intended.
does

is, if

SENATOR BELOW:

seems that this is a very major policy issue. Traenactments are by a majority vote, in all of New
Hampshire systems, as far as I know. We have never had less than a
majority do legislative enactments. So I am just trying to be clear. Isn't
it sometimes... the budget is presented usually as a warrant article. It
can be amended at the deliberative session. If there is an amendment,
it follows under this criteria, saying that it is an amended article, therefore, only requiring a plurality, there being three choices. The budget
could be enacted with a 34 percent plurality if the other two options each
had 33 percent. I just need to know if that is true or not, that we are
going to allow adoption of budgets by 34 percent plurality?
It

ditionally, legislative

SENATOR ROBERGE: I don't think that I can answer that question.
SENATOR BELOW: Okay.
SENATOR WHEELER: I rise in opposition to this. I think that it is as
major a policy change as the adoption of SB 2 was. My school district
is a SB 2 school district. I always go to the deliberative sessions. We
have amended articles in the deliberative sessions. We have treated
them seriously, we had the public debate that is part of the New Hampshire tradition of town meeting, school meeting debates, and we felt
that we were actually doing the people's business when we made the
amendments, the warrant articles were amended. That is the way that
they then appeared on the ballot. There was no mischievous intent. It
was serious people coming out to do the people's business, in a serious
fashion. Senate Bill 2 has meant that we don't have very many opportunities in the communities that did adopt SB 2, to get together and
talk about things as a community, and make decisions together. Were
this to pass, it completely undermines the purpose of the deliberative
session that was put into SB 2. If you can't make a real change at the
deliberative session, why even have it? Why bother to go? Just stay
home and mail in your vote. I can see it now. We won't even bother to
have to go to the polls on election day. Just mail in your vote. We totally lose that opportunity for communities to get together and talk
through things, and make decisions together. I completely agree with
the issue that Senator Below raised. Budgets are not adopted by twothirds vote, but by a majority vote, so we could adopt a budget by plurality, under this situation. I don't think that is the way that we want
our school or town budgets to pass. The amendment that the committee made, s£dd for warrant articles that Eire amended, except bond articles.
So they were clear that this does not apply to bond articles, thank goodness. But it does apply to budgets. It is a very major change. It is not
simple. I urge you to vote against it. Thank you.

Senator Barnes moved to have SB 29, relative to amending warrant
articles by political subdivisions that have adopted the official ballot
referendum form of meeting, laid on the table.

Adopted.
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LAID ON THE TABLE

SB

amending warrant articles by political subdivisions
that have adopted the official ballot referendum form of meeting.
29, relative to

PRESIDENT KLEMM: I have just been notified
Governor Meldrim Thomson of Orford.
for a

moment

I

would

of the passing of former
Senate to stand

like the

of silence.

SB

60, relative to the authority of the board of tax and land appeals to
assess attorneys' fees. Public Affairs Committee. Vote 4-1. Inexpedient
to legislate, Senator Roberge for the committee.

SENATOR ROBERGE:
to

Mr. President and members of the Senate, I rise
recommend, on behalf of the Public Affairs Committee, that the SB 60

to legislate at this time. We do not find it to be in the best
interest of the state taxpayers, who are seeking abatement of local and
state taxes, cind they can already appeal to the Superior Court, which was
endowed with the ability to assess these attorney fees. Therefore, there
is no additional need for legislation on this topic. The committee voted 41 against this biU. Thank you.

be inexpedient

SUBSTITUTE MOTION
Senator Below moved

to substitute

ought to pass for inexpedi-

ent to legislate.
Last December, the New Hampshire Supreme Court,
LLC, ruled that the Board of Land and Tax
Appeals, general authority to assess cost, does not include attorney fees.
The Board does have existing specific authority, contained in RSA 21-J28-b, VI relative to assessing attorney fees and appeals of state taxes administered by the Department of Revenue Administration, but not in
other matters. The Superior Court, on the other hand, has the ability to
assess attorneys' fees through its equitable powers. Taxpayers seeking an
abatement of local or state taxes have the option of appealing to either
the board or the Superior Court. The board's authority, in all other essential aspects of such tax appeals as parallel to that of the Superior Court.
It seems inconsistent for a litigant to be able to obtain greater relief in
Superior Court than what is available from the board. Therefore, this bill
would provide specific statutory authority for the board to assess attorney fees where the facts warrant such relief Such authority would be constrained by the same common law standards as awarding attorneys' fees
as the court does powers restrained. That is, the board would have to find
bad faith on part of one of the litigants. Now, it has been pointed out to
me that if some issue came up in the Transportation Committee, and we
will soon address SB 152 in which the Transportation Committee came
up with, I think, an innovative solution, in which they said that where a
different board found a bad faith or failure to show good cause, they could
send the issue to Superior Court to determine reasonable attorney fees
and award them to prevailing parties if that is appropriate. So, if the
ought to pass motion prevails, I would offer a floor amendment to the bill,
which would take away the language in the bill that would give the Board
of Land and Tax Appeals general authority to award attorney fees, and
instead, state that in cases where the board finds that there has been bad
faith on one of the parts of the litigants, the Superior Court, upon petition, shall determine reasonable attorneys' fees and costs, and award them
to the prevailing party. So it would make it parallel to what the Transportation Committee is recommending, and it would leave that discretion and power in general matters to the Superior Court. Although,

SENATOR BELOW:

in appeal of Land Acquisition
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I note that the board does have the power in some cases, now, in
appeals of taxes administered by the Department of Revenue Administration. I do think that it is an appropriate poHcy because it does create
a situation where if somebody brings, or acts in bad faith, whether it is
the state or a private party, there is a potential consequence to that, to
make the prevailing party whole, in terms of the cost that they had to
bear. Thank you, Mr. President.

again,

SENATOR GORDON:

Senator Below,

I

know

that you referenced the

work that was just done in the Transportation Committee with regard
to the Manufacturing Housing Board, or the Board... the other board...
SENATOR BELOW: The Motor Vehicle Industry Board.
SENATOR GORDON: The Motor Vehicle Industry Board. But in that
particular case, that is the only avenue of redress, so you have to go to
that board as opposed to choosing to go to the court. In this situation,
the litigant or the person who is appealing their tstxes, is given a choice
at the front, to either go to the board or to go to court.

SENATOR BELOW: Yes.
SENATOR GORDON: Which is different than that other situation. In this
particular situation, the reason that that is there, is because you, as a
litigant, can decide whether you want to go to court and have all of the
formalities and protections of the court, or you can go to the Board of Land
and Tax Appeals where it is a more informal atmosphere, and generally,
the time frames are shorter, and it doesn't have all of the powers of the
court. I was just wondering if this is a good idea in a sense that what we
are tr5dng to do is to try and mirror the court by making the Board of Land
Tax Appeals a court. Whether as a policy, that is a good idea. Shouldn't
we keep them different so that people will have a choice as to which board
that they want to go to, as opposed to try having two mirror images that
do exactly the same thing?

SENATOR BELOW:

I

think that

is

a very good question.

I

think that

come down on either side. The Board of
Land and Tax Appeals does have authority to award costs to prevailing
parties, from the losing party. They do have the power, in some circumstances, to award attorney fees, when it is the DRA. I think that as a
matter of policy, we don't want to encourage appeals to the Superior
Court just on this basis. On part because the Superior Court, from what
I understand, is probably more expensive for the state, at least from the
certainly reasonable people can

state's point of view, probably from the litigants point of view as well.
There is certainly more cost to the state to run a court case in Superior
Court versus having the matter handled in the Board of Tax and Land
Appeals. So I think that at one level, this is not a big deal one way or
the other. The Board said that there has only been two or three cases
in the past decade that they could think of, that they might want to do
this, and they were pretty extreme cases where they thought somebody
was just a real bad actor, and they were just causing the other party
costs that should not have been the case. One case was the state, and
in the other case, it was a private party. Not a state, but a public body
that was just not responding to legitimate appeals by a taxpayer. So that
is why I thought that what the Transportation Committee did might be
a reasonable compromise, and not give this Board the power to award
the attorney fees, but they could, on petition of the issue, be referred to
the Superior court. It is going to be rare in any case.
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SENATOR GORDON: I think that is fair to say that we have only known
of a couple cases, but that is when they didn't have the power to do it.
If the power is... I suspect that nobody was asking for it? My guess is that
once the power is there, more people are going to request it.

SENATOR BELOW: They actually thought that they had the power, so
that was not a factor. In fact, it was the case that went to the Supreme
Court, when they found that they didn't have that power.

SENATOR GORDON: Thank you.
SENATOR FERNALD: I would like to

say that as a lawyer, I recognize
the cost of litigation. I have been involved in cases where I think that
people are making arguments that are frivolous. I think that it is a
good thing when our courts have the power to assess costs and attorneys'
fees to someone who's misusing the system. Quite frankly, I think that
the courts don't use it often enough. I think that it is a good idea to
give that same power to the Board of Tax and Land Appeals. I have
taken... I have been before the board on tax appeal cases, and I have
been in Superior Court on similar cases. I prefer the board because
they're experts. They do this every day. They know what they're talking about. A Superior Court Judge sees one of these every 30-60 days
and doesn't have the same experience. Which to me means, that the
people on the board are going to be able to identify the people who are
misusing the system, and really should get a whack. I support this bill
and I urge its passage.

SENATOR FRANCOEUR:

During testimony on the bill, and I think that
Senator Gordon brought up quite a few of the points already so I won't
go over them, but the Assistant Attorney General's Office came in and
opposed the bill. It was kind of interesting, as I was looking back in the
minutes, it said, "technical difficulties. The recorder did not tape the rest
of the hearing". We lost the last part which was the opposition of the bill
from the Attorney General's office, so I am going from my notes. One of
the concerns was the Transportation Department. It went back to what
Senator Gordon mentioned earlier. There would be a lot more arguments
on values of something taken in eminent domain. Currently, courts are
the one that assess the attorney fees and not boards. I think he has already covered the reasons why. The last one that Attorney General
brought up... if we allow the attorney fees, we could get a lot more
suits. So I think that it has already been covered. Senator Gordon did
a very good job. I think that we are better off... as we look at the statute, it is in place, and it is working. From testimony, there are only three
cases that requested attorney fees, but if you turn around and overturn
the current statute, I think that you are going to get a lot more. I would
ask you to support the committee report of inexpedient to legislate.

SENATOR FERNALD: I would disagree with the previous speaker. I
think that when you allow people to be penalized for making frivolous
arguments, for bringing frivolous cases, you cut down on the number of
cases that are brought in.
SENATOR GORDON: Just very briefly I have some sympathy on this
issue because I know that there are some members of the community
that go through the assessment process and somewhat blithely, listen to
people's appeals about their property tax values, particularly after assessments. Some towns have been known in the past to have policies of just
den3dng any request for abatements, and making individuals prove their
case. So in circumstances like that, I think that it should be quite ap-
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propriate that people should be awarded their attorneys' fees, particularly in communities that adopt a policy like that, and are so intransigent. I think that particularly... a concern... I think that that question
has been answered, that this assessment of taxes would go either way, to
either party, against the government entity as well. I just want to say, Mr.
President, that I certainly see the merit of having an assessment, having
gone through that very process myself in the past.

SENATOR MCCARLEY: Senator Gordon, In trying to understand this,
having spent time in the Transportation Committee, with what I think
was a good way to resolve the conflict between having these state constituted boards, which we have a whole ton of.... Being able to wonder into
the realm of assessing fees, I aim not sure. Senator Gordon, if I understand
what you just said. So could I ask you to explain to me whether or not, in
principle. Senator Below's idea with the amendment actually would be an
appropriate way to go? I genuinely am not sure what you just said.
SENATOR GORDON: I am not sure that I know either. I guess I am very
s)anpathetic to the bill. I can tell you that I have had experiences in the
front of the Board of Teix and Land Appeals for a little piece of land that
I own in Alexandria. The town of Alexandria just took the position that
it was going to deny any requests for abatements, and basically, taxpayers went in front of the Board of Tax and Land Appeals. Frankly, I think
that the landowners, under those circumstances, should have gotten their
attorney fees awarded to them and any other costs that they might have
incurred for doing that. On the other side, I have an issue with boards
giving attorneys' fees. I have a real issue with that. Historically, the only
agency that should have equity powers, and giving attorneys' fees is an
equity, as an equity power, should be the courts. So in making those types
of awards, I think that you need the discretion of an impartial and independent decision maker in order to do that. TAPE

CHANGE

SENATOR MCCARLEY:

you prepared to support
the ought to pass, with the commitment that Senator Below has given in
terms of an amendment that would actually absolutely suit what it sounds
like you think is the best solution?
SENATOR GORDON: I haven't made my decision yet on that, Senator
McCarley.
So, Senator Gordon, are

SENATOR MCCARLEY: Thank you.
SENATOR BARNES: Mr. President, it is

unfortunate that we don't have
a third attorney in the chamber to get a third opinion.

Recess.

Out of Recess.
Senator Roberge moved to have SB 60, relative to the authority of the
board of tax and land appeals to assess attorney's fees, laid on the table.
Adopted.

LAID ON THE TABLE

SB

60, relative to the authority of the board of tax
assess attorney's fees.

and land appeals

SB

to

185, relative to push-polling. Public Affairs Committee. Vote 4-0.
Inexpedient to legislate. Senator Francoeur for the committee.

SENATOR FRANCOEUR:

I

defer to Senator Fernald.
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185, relative to push-polling, laid on

the table.

Adopted.

LAID ON THE TABLE

SB

185, relative to push-polling.

HB 395, relative to the time for the first meeting for county conventions
following election. Public Affairs Committee. Vote 4-0.
Senator Disnard for the committee.

Ought

to pass.

SENATOR DISNARD: This bill came over from the House. Unfortunately,
none of the sponsors came to testify before the committee during the
hearing. However, the committee reviewed it and decided that this is a
fairly minor change that the House has requested. The bill only concerns
the House internal operations without affecting anything else. It relates
to the delegation. Senators are not part of the county delegation. Since
this is strictly a House matter, and they have already approved this bill,
it seemed only appropriate for the committee to approve it, also. For this
reason, the committee voted unanimously to recommend that this bill
ought to pass. We ask that the Senate do the same.

Adopted.

Ordered to

third reading.

SB

134-FN-A, establishing a 2-year pilot program to allow businesses
on business directional signs for an added fee, and
creating a committee to evaluate the program and recommend legislation. Transportation Committee. Vote 4-0. Ought to pass with amendment. Senator Eaton for the committee.
to use their logos

2001-0913S
06/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

SB 134-FN-A

by replacing

it

with the following:

establishing a committee to study allowing the use of business
logo signing on the mainline of limited access and divided high-

ways.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a study committee to
study the use of business logo signing on the mainline of the interstate
and turnpike systems.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties.
I. The committee shall study the possible benefits or repercussions or
both, of business logo signs on the mainline of limited access and divided
highways, including types of motorist services, business eligibility, burnping criteria, aesthetics, and safety, as well as costs of installation, main-
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and annual permitting. The committee shall also study all other
deems necessary to its purpose and report its findings and any
recommendations for proposed rules revisions and for legislation.
II. The committee shall seek input from individuals in the following

tenance,
issues it

industries or from representative organizations:
(a) Hospitality industry.
(b) Regional attraction industry.
(c) Tourism industry.
(d) Department of transportation.
(e) Department of safety.
(f) Department of resources and economic development.
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named senate member. The first
meeting of the committee shall be held within 45 days of the effective
date of this section. Four members of the committee shall constitute a

quorum.
5 Report. The committee shall report its findings and any recommendations for proposed legislation and rules revisions to the senate president, the speaker of the house of representatives, the senate clerk, the
house clerk, the governor, and the state library on or before November 1,
2001.
6 Effective Date. This act shall take effect upon passage.

2001-0913S

AMENDED ANALYSIS
This bill establishes a study committee to study allowing the use of
business logo signing on certain tjrpes of highways. The committee shall
make its report on or before November 1, 2001.

SENATOR EATON: Senate Bill 134 estabhshes a committee to oversee
the trial use of business logo signage on the mainline of the interstate
and turnpike systems. The committee, seeking input from the hospitality and tourism industries, regional attractions, and the Departments
of Transportation, Safety and Resources and Economic Development,
will monitor the benefits or repercussions of the business logos and look
at safety, maintenance, quEdification of participation, aesthetics, and other
issues deemed necessary. They are to file their report by November 1,
2001. Senate Bill 134 has the support of the Department of Transportation, who is looking at similar programs instituted in other states. The
Transportation Committee recommends that SB 134 be ought to pass as
amended. Thank you.

SENATOR BARNES:

Senator Eaton, does this bill take into consideration the bill that was passed several years ago, and put the directional
signs out of view of the motorists, and only on the exit ramps? Are those
exit ramp signs going to come up to the main highway? Is that what this
is trying to do, take the hidden ones away and bring them up so that the
public knows what's down there?

SENATOR EATON:

Looking at Senator Johnson, he is nodding yes on
do think that other than that, I know that MacDonalds is the
number one choice to be on the sign.

that.

I

SENATOR D'ALLESANDRO:

That

is

some

service.

That

is

a self serv-

ing answer.

SENATOR BARNES:
sign going up.

I

thought that you might have a funeral parlor
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shall yield to Sena-

may.

To me, Senator Johnson, thank you for yielding.

.

.it

truly is not a joking matter, because what we passed several years ago
was a disgrace. Putting those signs out of view. We do that, and those
signs are there for the tourists and the people that are coming by that
don't know what is off that exit ramp to help them make a decision. I
would just hope that this bill would address getting those signs where
people can see them. If that is it baby. ..then I am with you all of the way.

SENATOR JOHNSON: That was the legislative intent, as far as I was
concerned. Senator Barnes. The other thing... I think that it might have
a tendency, if we do this, to cut down some of those signs that are 100'
up in the air with the big logo on it, which I think is more of a pollution
than having signs along the side of the highways.
SENATOR BARNES: You mean
seeing up there? Just kidding.

Amendment

those funeral parlor signs that
you. Senator.

we keep

Thank

adopted.

Referred to the Finance Committee (Rule #24).

SB 152-FN, relative to the regulation of business practices between motor vehicle manufacturers, distributors, and dealers. Transportation Committee. Vote 3-0. Ought to pass with amendment. Senator Gordon for the
committee.

2001-0938S
05/09

Amendment to SB 152-FN
Amend the bill by replacing section 6 with the following:
6 New Paragraph; Enforcement; New Hampshire Motor Vehicle Industry Board; Attorneys Fees. Amend RSA 357-C:12 by inserting after paragraph IX the following new paragraph:
X. In cases where the board finds that a violation of this chapter has
occurred or there has been a failure to show good cause imder RSA 357-C:7
and RSA 357-C:9, the superior court, upon petition, shall determine reasonable attorneys fees and costs and award them to the prevailing party.

2001-0938S

AMENDED ANALYSIS
This bill:
I. Defines "assemble" for purposes of the chapter regulating business
practices between motor vehicle manufacturers, distributors, and dealers.
II. Specifically includes distributors in the regulation of terminations

and

relocations.

Prohibits the failure to renew a franchise or selling agreement
without good cause.
IV. Permits the New Hampshire motor vehicle industry board to esIII.

tablish initial start-up fees.
V. Permits the department of safety to charge additional fees as necessary to assist in the operation of the board.
VI. Requires franchisers and fi-anchisees to register with the New Hampshire motor vehicle industry board.

SENATOR GORDON:

a very important bill. Senate Bill 152 is
business practices between motor
vehicle manufacturers, distributors and dealers. Senate Bill 152 defines

an act relative

This

is

to the regulation of
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"assemble" for the purposes of regulating business practices between
motor vehicle manufacturers, distributors, and dealers: It specifically
includes distributors in the regulation of terminations and relocations;
it prohibits the failure to renew a franchise or selling agreement without good cause; it permits the New Hampshire Motor Vehicle Board to
award attorney's fees and to establish initial start-up fees; it permits the
Department of Safety to charge additional fees as necessary to assist in
the operation of the board, and requires franchisors and franchisees to
register with the New Hampshire Motor Vehicle Industry Board. Senate Bill 152 is a request of the Department of Safety and, as amended,
was supported by all of the parties affected by the legislation. Senate Bill
152 clarifies language that previously was believed to be ambiguous.
Senate Bill 152 provides that the rules governing distributors would also
govern manufacturers. The Transportation Committee recommends that
SB 152 be ought to pass as amended.

SENATOR DISNARD:
but in the analysis,
try

Board

to

award

it

Senator Gordon, I haven't read the amendment,
permits the New Hampshire Motor Vehicle Indus-

fees...

SENATOR GORDON: Yes. Is that a question?
SENATOR DISNARD: Considering the previous bill...
SENATOR GORDON: Right. I think that we discussed that a httle bit. We,
in the Transportation Committee, we didn't agree to that. We didn't believe
that they should be able to award fees directly. What we did do, is that we
changed it to say that they could make a determination whether fees should
be awarded. Then the petitioner, the one who would be... the beneficiEoy,
could then petition the Superior Court, and then have a judge in the Superior Court made a determination as to whether it is appropriate.

SENATOR DISNARD: Thank
Amendment adopted.

you.

Referred to the Finance Committee (Ruie #24).

HB

146, requiring any driver to have headlights on when continuously
operating windshield wipers during inclement weather. Transportation
Committee. Vote 3-0. Ought to pass, Senator Eaton for the committee.

SENATOR EATON: House Bill 146 requires any driver to have headHghts
on when "continuously", and that is the operative word, "continuous!/',
operating windshield wipers during inclement weather. Thirty-two states
and Canada have already enacted a similar statute. Studies have shown
that the abiUty to be seen by other drivers is greatly enhanced during bad
weather when headlights are on. In fact, some automakers are considering having the headlights automatically come on whenever the vehicle is
moving, much as is already done with running lights in Saturns and other
vehicles. The Transportation Committee supports this saifety measure and
recommends that HB 146 ought to pass. I would also like to note that
there was no opposition to this at the House hearings. There was no opposition to this at the Senate hearings. It is also supported by the School
Bus Drivers Association, the Police Chiefs Association, the Department of
Safety, the AARP, and the New Hampshire Grange.

SENATOR BOYCE: Senator Eaton, my question is, why is this even necessary? The current statute says that you turn on your wipers a half hour
before sunset, after sunrise, whenever rain, snow or fog shall interfere
with the proper view of the road, so that persons or vehicles on the way.
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are not clearly discernable of a distance of 1000' ahead. That sounds to
it is raining very hard, that you would have to have your
windshield wipers on, you have to have your headlights on, anyway. So
why do we need to change this? I don't think that is a necessary change?

me, that when

SENATOR EATON: I take it that it is a half hour after sunset and before
sunrise only. Not during the day time. This is talking about the day time.

SENATOR BOYCE: No. It doesn't say that it is only during those periods of time. It says "and". It says, during those hours "and" whenever,
any time of the day, rain, snow or fog shall interfere. So what I am asking is, why do we need to change this when it is already, to me, fairly
clear that when it is raining hard enough that you really need to see or
be seen, it is already in the statute, that you have to turn on your headlights?

SENATOR EATON: That does read that way to me also, right here.
SENATOR BOYCE: Yes.
SENATOR GORDON: Senator Eaton, I guess the question that I had for
you,

is

there a legal requirement that you use your wipers?

SENATOR EATON: Not that I know of.
SENATOR GORDON: If there is no legal

requirement that you have to
use your wipers, and it happens to be raining, and I am not using my
wipers, I am not committing a crime. But if I am acting responsibly, and
I don't have my lights on, I am. I guess the question is, is that fair?

SENATOR EATON: Thank you. Senator Gordon. You are right on that.
There are people that use Rain-X, which I do use, but with my wipers.
There are many people who use Rain-X, with which the water is supposed to just fly off, and they don't have to use their wipers.
SENATOR FRANCOEUR: I thank Senator Boyce and Senator Gordon
for coming up with the same concerns, a lot of them what I have. It also
says, "continuous use." So if I reached down and flipped my wipers on
and then shut it off, and a police officer is going the other way, and I
don't have my headlights on, I suppose now I am in violation of the law.
I find it kind of hard today, because I think that a lot of manufacturers
are coming out with lights on their vehicles that go on and off automatically for you. I know that I have a daughter that is learning to drive. She
puts her headlights on and I find out about every couple of months that
the battery is dead because she forgot to shut them off. I also think that
you might look at this and think, it is a great idea, in the older vehicles,
but there is also... you are going to find a lot of people turning on their
lights and parking their cars, and then their battery is dead. It is not
I think that it is going to happen to a lot of other people, also.
Then you end up with circumstances where possibly young girls or children or women in parking lots, that their lights get left on, now it be-

just her,

comes dark and they are going to have trouble starting them. I think
if you read the statute... if you can't see already, you have to put your
wipers on and you have to have your headlights on... it doesn't say that
you have to have your wipers on. Senator Gordon is 100 percent correct,
but I don't think that any of us would drive around in a snowstorm with
our wipers off, or in heavy rain. It just seems like one more thing that
we are going to take the public out there and we are going to beat them
over the head with. We are going to say... they are going to turn around
and they are going to come back to us and say "how come I got a ticket"
"when did this happen"? I have been driving for years and years and tothat
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my windshield wipers on and now I get a
my headlights on at the same time. I have

had

have

a hard time because I think that a lot of people realize that. So, Mr.
President, I don't agree with the statute change. I would ask the Senate to vote it down.

SENATOR HOLLINGWORTH: I am a little bit amazed that we are here
today discussing whether somebody has the intelligence enough to put
on their headlights when they put their windshield wipers on in inclement weather, especially in view of a state where we don't require seat
belts, and we don't require helmets. It is a little bit amazing that we are
taking this leap to tell somebody that they have to put their lights on
when they are operating a car, yet we are so much the "Live Free" state,
that... where we know, that if you have your seat belt on, you are going
to save lives. We know that if you have a helmet on you are going to save
lives and save the state a lot of money. While I applaud the people who
put this out because they obviously think that people out there aren't
smart enough to protect themselves, I think that perhaps it is a little
bit overkill.

SENATOR FLANDERS: I support this bill and I will vote for it. The reason being, all of us travel a distance to come in here everyday. I have been
on the road for thirty something years. I think that it is very hazardous
to be driving and not being able to see the car in front of you or the car
behind you. To answer your question. Senator, when you don't wear a
helmet, you hurt yourself. When you don't wear a seat belt, you hurt yourself. But if I can't see you, and I get hit head-on, it hurts me. I think that
there is a big difference. I urge you to consider this bill. The road that I
come down, through Hillsborough and the b3T)ass auid so forth, it is a very
dangerous road. Day after day, after day, you will meet 10-12 cars and one
of them won't have their headlights on. You don't know when that will be.
I don't think that it is a big thing to ask somebody to have the intelligence
to turn on their headlights when it is cloudy, d£irk, snowing, raining or
whatever. I don't think that it is infringing on anybody's rights. I ask you
to support this bill. Thank you.
SENATOR WHEELER: I also rise in support of this bill. I have had many
constituents over the years, and some of them have been young people,
who have wanted this law and couldn't understand why we didn't have
They also can't understand why we don't have helmet laws £ind seatbelt
laws. Any time that we have an opportunity to do something that improves
public health, I am for it. I pass many, many drivers during incredibly
inclement weather, when all of our wipers are going frantically, who do
not have their headlights on. They are very hard to spot. I consider it a
real hazard to health. Thank you.

it.

on the committee report of ought to pass.
was requested by Senator Francoeur.
Seconded by Senator Boyce.
The following Senators voted Yes: Burns, Johnson, Below,
McCarley, Flanders, Roberge, Eaton, Wheeler.
The following Senators voted No: Gordon, Boyce, Disnard, Femald,
Question

A roll

is

call

O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Klemm, Hollingworth, Cohen.
Yeas: 8 - Nays: 16
Motion

failed.
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legislate.

Adopted.

Inexpedient to legislate

is

adopted.

HB 211-FN, establishing a restricted probationary permit to drive and
correcting the ignition interlock program laws. Transportation CommitVote 3-0. Ought to pass, Senator Flanders for the committee.

tee,

SENATOR FLANDERS: This is

an interesting bill that has two purposes.
a very interesting set of circumstances that, again, I didn't
know. If someone is charged for a second offense for DWI, they lose their
license for three years. But if they had failed to take the test in either the
first or second conviction, two more years are added to that. So a person

The

first is

would have

lost their license for five years.

What

this bill says,

and has

the support of the Department of Safety and the courts, that after the
three year period, if the person, the offender, has gone to alcohol abuse
school and has tried to get back on track and so forth, that after a hearing at the Department of Safety, they will be allowed a special permit to
drive from their home to their job. This will be enforced through the Ignition Interlock Program. They would be allowed to drive certain hours
from their homes to their jobs, in the morning and in the evening. We felt
that this was a system that would help to get people to take the programs
that are offered by the courts. The testimony was that they all wait until
the last six months of the last year, Euid then they go and do whatever they
have to do to get their license back. This can't happen under that, because
the hearings officer at the Department of Safety would know their record
for the three years. The second part of the bill places the Ignition Interlock Program law into the correct section of the statutes where, when it
was passed, it was in the wrong RSA. We ask you to consider passing this.
We think that it is something that will help to get a second offender back
on the right track. Thank you very much.
rising in opposition to this. I am not in favor
easier for multiple offenders to get back on the road. I think
that the reasons that this statute is as it is today, without amendment,

SENATOR BOYCE: I am

of making

it

because we do have a problem with people being multiple offenders
DWI and then going back and doing it again. The recidivism is extremely high. I think that we ought to maintain this prohibition of their
driving for as long as possible. I have no sjonpathy for people who are
multiple offender DWI's. I have none at all. I am not in favor of this bill.
I recognize that part of it is a correction of errors somewhere else, which
I would be in favor of, but I am not in any way in favor of reducing the
penalties on DWI.
is

of

SENATOR FRANCOEUR:

Senator Flanders, currently, we already have

this interlocking in statute, is that correct?

SENATOR FLANDERS: Yes we do.
SENATOR FRANCOEUR: Is this making it any easier for them to drive
or is this technical changes? Could

SENATOR FLANDERS: My

you explain?

understanding of the testimony that was

given at the hearing, was that when it was originally passed, it was
passed under the wrong RSA. Lines 29, I believe, it was enacted under RSA 265:82-e and it should read RSA 265:93-a. In order to correct
replacement under subdivision within RSA 265. So it is just a change.
Nothing to do with the Ignition Law Program.

Recess.
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Out of Recess.
Senator Flanders moved to have HB 211-FN, establishing a restricted
probationary permit to drive and correcting the ignition interlock program laws, laid on the table.

Adopted.

LAID ON THE TABLE

HB

211-FN, establishing a restricted probationary permit to drive and
correcting the ignition interlock program laws.

HB

263, naming a sidewalk in Wolfeboro the Kenneth J. MacDonald
Memorial Sidewalk. Transportation Committee. Vote 3-0. Ought to pass,
Senator McCarley for the committee.
SENATOR MCCARLEY: House 263 names a sidewalk in the Town of
Wolfeboro the Kenneth J. MacDonald Memorial Sidewalk and was filed
at the request of the Wolfeboro Selectmen. Ken MacDonald served as a
member of the New Hampshire State Police, a selectman, a Senator, and
a member of the House. In fact, as a state Senator, he was instrumen-

funding to have this sidewalk constructed. In honor
of his service and contributions to the people of our state, the Transpor263 be ought to pass. I would
tation Committee recommends that
add that it was pointed out to me that he was soulmates or cellmates
as they worked together in this body. A combination of, and wondering
about whether or not we should assert Senator on the plaque. The reality is, the plaque is yet to be designed and I am sure that that decision will probably be made by the selectmen. I can't imagine the Transtal in obtaining the

HB

portation Committee would have any concerns about

what they choose
I did want

to do, so I don't think that we need to amend anything, but
to mention that which was brought up.

Adopted.

Ordered to

third reading.

SB

91, prohibiting persons involved in the administration or enforcement
of bingo and lucky 7 laws from participating, playing, or otherwise being
involved with bingo and lucky 7 games beyond the scope of their official
duties, and relative to the toted value of prizes that may be awarded for
bingo. Ways and Means Committee. Vote 5-0. Inexpedient to legislate.

Senator D'AUesandro for the committee.

SENATOR D'ALLESANDRO: Attendance at bingo halls in New Hampshire has gradually been decreasing. As a result, charities are hardpressed to raise funds for their community work. Senate Bill 91 proposes
to increase attendance at New Hampshire bingo halls by raising total
bingo prize money that may be awarded to $5,000 and allowing door
prizes of up to $1,000. The committee understands the predicament
charities find themselves in; however, a similar increase was enacted ten
years ago that did little to attract new bingo players. Indeed, we are told
that the attendance numbers continue to go down. In addition, although
bingo halls are currently allowed to award prizes of up to $3,500, many
halls do not have the resources to meet this amount, and say that the
$3,500 prize is competitive enough. If the total prize level is raised to
$5,000 as well as allowing door prizes of up to $1,000, charity based organizations will be forced to dip into other resources or perhaps curtail
services. The committee understands that bingo halls are facing competition from many sources in-state and out. We need to find a statewide
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comprehensive solution to this issue. Senate Bill 91 made a great effort at presenting the problem. However, the committee felt that as
drafted, SB 91 is not a comprehensive plan. The committee unanimously recommends that SB 91 is inexpedient to legislate. Thank you,
Mr. President.

SENATOR DISNARD:
sor,

I would like to thank the committee as prime sponand support the inexpedient to legislate. Thank you.

SENATOR BOYCE:

Senator D'Allesandro, you talked almost exclusively

about section two.
one and three?

was just wondering, did you see no merit is sections

I

SENATOR D'ALLESANDRO:

Section one

is

about the players.

Is

that

what you are referencing?

SENATOR BOYCE: Yes.

about the people who administer, the en-

It is

forcement people.

SENATOR D'ALLESANDRO: By law now, the enforcement people cannot participate. What this bill would have done... volunteers who are administering, would have been eliminated, but they can play. That has
already been taken care of.

SENATOR BOYCE: I just wanted to make sure.
SENATOR D'ALLESANDRO: Absolutely Sure.
SENATOR BOYCE: You had only talked about one
skipped the

part of the

bill

and

rest.

SENATOR D'ALLESANDRO:

I

appreciate the question.

Thank

you.

Committee report of inexpedient to legislate is adopted.
SB 131-FN-A, authorizing the sweepstakes commission to allow and
regulate multi-hall linked bingo games. Ways and Means Committee.
Vote 5-0. Ought to pass with amendment. Senator Barnes for the committee.

2001-0931S
08/10

Amendment to SB 131-FN-A
Amend the title of the bill by replacing it with the following:
AN ACT establishing a study committee relative to charitable

bingo

operations.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the charitable bingo operations.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Two members of the senate, appointed by the president of the

senate.
(b)

Two members

of the

house of representatives, appointed by the

speaker of the house.
II.

Members of the committee shall receive mileage at the
when attending to the duties of the committee.

legisla-

tive rate

3 Duties. The committee shall study the operations of charitable bingo
in the state. This study shall include, but not be limited to:
I. Laws related to charitable bingo operations;

SENATE JOURNAL

332
IL

Laws

APRIL 2001

related to the use of volunteers in charitable bingo operations;

III.

A comparison to

IV.

Prize limits; and

V.

19

Ways

to

commercial bingo operations;

enhance revenue

for charities, including

forms of

elec-

tronic bingo.

4 Chairperson. The members of the study committee shall elect a
chairperson from among the members. The first meeting of the committee shall be called by the first-named senate member. The first meeting
of the committee shall be held within 45 days of the effective date of this
section.

5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the senate clerk,
speaker of the house of representatives, the house clerk, the governor,
and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.

2001-0931S

AMENDED ANALYSIS
This

bill

creates a committee to study charitable bingo operations.

SENATOR

BARNES: Senate Bill 131 as introduced, would have allowed
charities the right to electronically link bingo games and multiple bingo
halls around the state. The committee was concerned that the benefits of
linked bingo were the same items the opponents of the bill pointed to as

CHANGE

the committee felt that although the bill made
harmful. TAPE
a case for linked bingo, a study committee is needed first, in order to gauge
the effect of the new game, both on the community at large, as well as
bingo hall attendance and revenue potentieil. The amendment directs the
study committee, which is going to be made up of two Senators and two
Representatives, to conduct a comprehensive review of bingo operations
in the state, including, but not limited to, laws, comparing commercial
bingo operations, prize limits, ways to enhance revenues and attendance,
including a link of bingo. The committee unanimously recommends that
SB 131 ought to pass with amendment. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

Senator Gordon

is in

opposition to

SB 131-FN-A.

SB

142-FN, relative to the collection of debts owed to the state. Ways
and Means Committee. Vote 5-0. Ought to pass with amendment. Sena-

tor D'Allesandro for the committee.

2001-0927S
05/03

Amendment
Amend

the

bill

by replacing

to

all after

SB 142-FN
the enacting clause with the

fol-

lowing:
1 New Subdivision; The State and its Government; Treasurer and Accounts; Collection of Debts Due the State. Amend RSA 6 by inserting after section 43 the following new subdivision:
Collection of Debts Due the State
6:44 Collection of Public Debts by Collection Agencies or Law Firms.
I. (a) Agencies, departments, taxing districts, political subdivisions of
the state, counties, and cities may retain, by written contract, private

SENATE JOURNAL

19

APRIL 2001

333

law firms for the purpose of collecting debts owed
by any person, including any restitution that is being collected on behalf of a crime victim.
(b) The amount of the collection fee as negotiated between the governmental entity and the private collection agency or law firm shall be
added to the bill of costs to be paid by the debtor and shall not exceed 35
collection agencies or

percent of the amount collected.
II. No debt may be assigned to a collection agency or law firm unless:
(a) There have been at least 3 documented attempts to notify the
debtor of the existence of the debt and of the fact that the debt may be
assigned to a collection agency or law firm for collection if it is not paid; and
(b) At least 30 days have elapsed from the last notice attempt.
III. Collection agencies or law firms assigned debts under this section shall have only those remedies and powers which would be available to them as assignees of private creditors. The collection agencies or
law firms are likewise bound by the provisions of RSA 358-C, governing
unfair collection practices.
IV. For purposes of this section, a private collection agency or law
firm shall cease its efforts designed to collect the debt and so inform the
governmental entity upon the occurrence of any of the following:
(a) The private collection agency or law firm considers the debt
noncollectible.
(b) A period of 180 days has elapsed since referral of the debt to
the private collection agency or law firm and there has been no response
by the debtor or collection of moneys.
(c) Upon demand of a judge having jurisdiction over the debtor in
a criminal or civil matter.
V. For purposes of this section, the term "debt" shall include fines
and other debts, including the fee required under subparagraph 1(b) of

this section.
2 Effective Date. This act shall take effect

January

1,

2002.

2001-0927S

AMENDED ANALYSIS
This bill permits various branches of state government to retain private collection agencies or law firms to collect debts owed to the state.

SENATOR D'ALLESANDRO: As we all know, state dollars are in short
supply. Senate Bill 142 will help by authorizing private collection agencies and law firms, which are often dedicated to debt collection, to collect
monies owed to the state. The committee adopted amendment that maikes
the language in the bill consistent and included law firms among those
authorized to collect debts owed to the state. The collection of outstanding monies owed various departments and agencies is difficult and time
consuming. Letters sent to people owing money go unanswered. Small
claims courts do not look favorably on 50-60 cases per agency or department. Departments and agencies have to decide between offering services
or concentrating on tracking down debtors, a laborious task. The Division
of Parks and Recreations said that most debts are less than a $100 and
the outstanding parking fees alone, represents $22,000. Without the time
and the staff, the Parks and Recreation has suspended collecting debts
greater than a year old. Senate Bill 142-FN will allow each department
and agency to work with a private collection agency of their choosing.
Private collection agencies collect their fees by adding a percentage of the
debt, set in SB 142 at 35 percent, to the amount being collected. Senate
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Bill 142 will allow state agencies and departments to focus on serving
public citizens, not tracking them down. The committee recommends SB
142 as ought to pass with amendment.

SENATOR DISNARD: Senator D'Allesandro, we are a tourist state. I
heard you mention that the collection agency will get a fee. Now if I live
in Massachusetts and I have a $5 parking fee, is the state going to pay
$50 to collect that fee?
SENATOR D'ALLESANDRO: No, the state is going to pay nothing. The
state is going to get your $5. The fee will be over and above what they're
collecting.

SENATOR DISNARD: What oversight is there on this

company, because

are a tourist state... and to collect a $5 fee for a parking ticket, someone is going to have to pay for travel for someone to go down and collect the fee? Is that realistic?

we

SENATOR D'ALLESANDRO: We

are not going to do that. As we underas the committee understood it, and as I understand it, what
we are going to hire is... they are going to select an agent to collect the
bill. The agent assumes all of the responsibility for collecting that bill
and is allowed to charge up to 35 percent above the cost of the debt, for
their time and effort spent in collecting that bill.

stand

it,

SENATOR DISNARD: Are most of these debtors out-of-staters?
SENATOR D'ALLESANDRO: We really didn't get the breakdown of the
debtors, whether they

were in-state or

SENATOR DISNARD: Would
to

out-of-state.

you beheve, what

I

hear

is it is

not going

work?

SENATOR D'ALLESANDRO: I could believe that you have heard that,
but "nothing ventured, nothing gained".
SENATOR DISNARD: Thank you.
Amendment adopted.

Senator.

Referred to the Finance Committee (Rule #24).

SB

170-FN-L, making certain changes to the excavation tax and excaWays and Means Committee. Vote 5-0. Ought to pass,
Senator Barnes for the committee.
SENATOR BARNES: RSA 72-B stipulates that earth is exempt from the

vation activity tax.

excavation tax until it is extracted. And that the excavation activity tax,
a separate tax, applies to areas that have been excavated, but not reclaimed since the enactment of RSA 72-B. Senate Bill 170 addresses the
fact that the appeals process in RSA 72-B, and some of the language, has
been inconsistent. The bill exempts municipalities from paying the excavation tax when removing earth from their own lands. Clearly, there was
no reason to ask municipalities to tax themselves. Senate Bill 170 will also
clean up the appeals process wherein the Department of Revenue, which
is currently administering the appeals process, has requested that the
Board of Tax and Land Appeals assume these responsibilities. The Board
of Tax and Land Appeals supports this provision. Both the board and the
DRA see an inherent conflict of interest in having the DRA involved in
both the appeal and the administration of the excavation tax. The committee unanimously recommends that SB 170 should be ought to pass.

Adopted.
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SENATOR BOYCE: Senator Barnes, I am remembering my first year in
the House, several years ago. There was a bill on this same subject matter. I voted in favor of that and was recorded in a roll call as having done
that. Then the people from one of my towns got very irate with me for
having done that. I just want to make sure that I am not getting into that
same

situation with this?

SENATOR BARNES: Senator Boyce, I am not going to ask for a roll call.
SENATOR BOYCE: I just want you to promise that I won't get in trouble
for voting

on

this.

SENATOR BARNES:

There

will

be no

roll call.

Referred to the Finance Committee (Rule #24).

SB

183-FN-A-L, relative to distribution of certain meals and rooms tax
revenue to municipalities with affordable housing. Ways and Means Committee. Vote 5-0. Ought to pass with amendment, Senator D'Allesandro
for the committee.

2001-0934S
09/03

Amend

the

bill

Amendment

to

by replacing

all

SB 183-FN-A-LOCAL
after the enacting clause with the fol-

lowing:
1 Distribution of Meals and Rooms Tax Revenue to Cities and Towns
Based on Affordable Housing. Amend RSA 78-A:26, II to read as follows:
II. For fiscal year 1995, instead of the 40 percent distribution in subparagraph 1(b), 75 percent of each city's or town's 1976 distribution under RSA 78-A: 23 shall be distributed under the provisions of subparagraph
1(b), plus an amount equal to 75 percent of any increase in the revenue
received from the meals and rooms tax for the fiscal year ending on the
preceding June 30, not to exceed $2,000,000. For fiscal year 1996, the
amount to be distributed shall be equal to the prior year's distribution,
plus an Emiount equal to 75 percent of any increase in the revenue received
from the meals and rooms tax for the fiscal year ending on the preceding
June 30, not to exceed $3,000,000. For fiscal year 1997 and each year
thereafter, the amount to be distributed shall be equal to the prior year's
distribution plus an amount equal to 75 percent of any increase in the
income received from the meals and rooms tax for the fiscal year ending
on the preceding June 30, not to exceed $5,000,000, until such time as the
total amount distributed annually is equal to the amount indicated in
subparagraph 1(b). For fiscal year 2003 and each year thereafter, the
amount which is equal to 75 percent of the increase over the prior
fiscal year's meals and rooms tax revenue, not to exceed $5,000,000,
shall be distributed based on the schedule for distribution established by the housing finance authority under RSA 204-C:88,
2 New Paragraph; Notice to Municipalities. Amend RSA 78-A:26 by
inserting after paragraph III the following new paragraph:
IV. Within 90 days of the effective date of this paragraph, the state
treasurer shall send written notice to the governing body of each municipality in the state containing the following information:
(a) That beginning with fiscal year 2003, increases in the share of
the meals and rooms tax revenues that is distributed to cities and towns
shall, pursuant to RSA 204-C:88, be distributed to municipalities based
on the addition of new housing units which are state or federally assisted
housing or manufactured housing, based on the most recent available
data from the office of state planning and the New Hampshire housing
finance authority.
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(b) That any municipal official may contact the housing finance
authority to determine:
(1) Whether the municipality will be eligible for a share of the
increased rooms and meals tax revenues; and
(2) The number of additional manufactured housing units or units
of state or federally assisted housing for which the municipality is projected to be eligible to receive an incentive payment in the next fiscal year.
(c) That unexpired building permits issued by the municipality for
state or federally assisted housing or manufactured housing may be
submitted to the housing finance authority for recalculation of eligibility pursuant to RSA 204-C:88.
3 New Subdivision; Housing Finance Authority; Distribution of Meals
and Rooms Tax Revenue. Amend RSA 204-C by inserting after section
86 the following new subdivision:
Distribution of Meals and Rooms Tax Revenue
204-C:87 Definitions. In this subdivision:
I. "State or federally assisted housing" means rental housing developed for occupancy by low and moderate income families or individuals
for which the owner has received a grant, loan, tax credit, or other financial subsidy from an agency or instrumentality of the state or federal government. The authority shall by August 1 of each year publish
a list of housing developments qualifying under this definition and shall
rely on this list in making the calculation required under RSA 204-C:88,
II. Rental units in which the sole form of assistance is a portable tenant based rent subsidy, including but not limited to the federal Section
8 housing choice voucher program, shall not constitute state or federally assisted housing as used in this subdivision.
II. "Manufactured housing" means manufactured housing as defined
in RSA 674:31.
III. "Eligible units" means the total of state or federally assisted housing and manufactured housing.
204-C:88 Distribution Schedule for Meals and Rooms Tax Revenue. On
or before October 1 of each year, the authority shall establish a schedule
for distribution of the amount which is equal to 75 percent of the increase
over the prior fiscal year's meals and rooms t£tx revenue to towns and
cities under RSA 78-A:26, II, but not exceeding $5,000,000, and shall report this schedule to the state treasurer with certification as to its correctness. The authority shall establish this schedule in the following manner:
I. Towns and cities qualifying for a share of the distribution shall be
each town or city in which eligible units were created as determined by
the authority or in which building permits were issued for manufactured
housing units during the previous fiscal year.
II. The authority shall allocate the funds available under RSA 78A:26, II by dividing the total funds available by the total number of eligible units and allocating such amount or $2,500; whichever is less, for
each eligible unit. The total amount distributed to all eligible cities and
towns in any one year shall not exceed $5,000,000. If the total amount
allocated does not equal $5,000,000, any unexpended amount shall be
held by the treasurer to fund future allocations.
III. The number of housing units used by the authority in establishing this distribution schedule shall be based on the latest statistics furnished by the office of state planning.
IV. Any building permits which a town has issued for state or federally assisted housing or manufactured housing, which have not expired,
shall be counted as a housing unit for the purpose of making the calcu-
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lation required by paragraphs I and II of this section, upon the provision of satisfactory proof of the issuance of such permits and the type
of unit permitted, to the authority.
V. The authority shall, by July 1 of each year, publish a list which
specifies the number of eligible units for which each town and city is
projected to be eligible for an incentive fee payment. The list shall include at least one eligible unit for each town or city. The number of eligible units shall be derived by calculating the percent of the state's total housing units in each town or city and applying that percentage to
the total eligible units which may receive an incentive payment based
on the total funds available for a fiscal year divided by $2,500.
4 Repeal. RSA 204-C:87-88, relative to distribution of meals and rooms

tax revenue, is repealed.
5 Effective Date
I. Section 2 of this act shall take effect upon its passage.
II. Section 4 of this act shall take effect July 1, 2008.
III. The remainder of this act shall take effect July 1, 2002.

SENATOR D'ALLESANDRO: Prices in rents in the state's housing
market have out-paced wages and supply. Assisted housing in particular, has not been able to keep up with the fast-paced economy that has
attracted hundreds of working families to our state. Right now, a two
bedroom apartment rental in New Hampshire requires a salary of
$14.88 an hour, while more than 70 percent of New Hampshire employers pay a medium wages of under $14 an hour and more than 40
percent pay medium wages under $10 an hour. In New Hampshire,
only 15 percent of rental units are within the means of low income
families. The housing crunch has caused an explosion in shelter populations and demand. Just under 40 percent of the shelter population
represents families with children. Some cities and towns have been
very good about promoting assisted and manufactured housing units.
Some are not and are blocking or freezing assisted manufactured housing developments. Upward pressure on property taxes has lead many
communities to seek... expand their tax base by increasing property
values. By definition, assisted housing is therefor frowned upon. Affordable housing is also seen as an obstacle to controlling population
growth and school enrollment and thus is at a further disadvantage.
Reluctance among some communities to develop affordable housing
units has placed a disproportionate share of this responsibility on a
minority of municipalities. For example. Concord represents 60 percent of all of the assisted housing units in Merrimack County. The
lack of affordable housing across the state impacts the ability of companies to attract and retain employees. Understand that the people
positioned to benefit from an increase in affordable houses are families headed by people that businesses want to employ. Senate Bill 183
provides a balanced, incentive based approach to encourage cities and
towns to provide their fair share of affordable housing in New Hampshire. As amended, SB 183 makes this possible. As amended, SB 183
proposes that during the fiscal year 2003, the 75 percent increase over
the prior fiscal year's room and meals tax will be allocated, such that
every municipality will be able to participate in the sharing of funds
based upon construction of new assisted housing units. The total amount
distributed to all cities and towns could be capped at $5 million. How
much a town or city receives will be determined by the percent of existing housing units in that town or city, and then applying that percentage to the total eligible units. Every town and city, therefore, is
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provided that a reasonable effort is shown.
Senator Barnes and the sponsor agreed to decide how to address the
unused funds within the Senate Finance Committee. The committee
recommends the bill ought to pass as amended. Thank you, Mr. Presieligible to receive the funds,

dent.

SENATOR

LARSEN: I realize that it is late in the day, but I think that
this is one of the more important issues that this Senate has to address
this year, and that is the issue of homelessness. Years ago in the 80's,
find ourselves in the year
we were in a boom market of over building.
2001 in a boom market of homelessness. I want, I hope, that everyone
in this room, whether you have sat through these committee hearings,
at least is aware of the critical nature of homelessness in New Hampshire. Nationally, people in the low income brackets who make 50 percent of median incomes or less, have traditionally faced the greatest housing programs, but the startling fact is that today, there is a surge of

We

families earning more income, between 80 and 120 percent of median
income, who are now unable to find decent affordable housing. That
category of people has risen 74 percent from 1997 to 1999. What we are
seeing is... when we used to think of homeless people, we didn't think of
families. Even in Concord today, the overflow recently opened overflow
housing, opened by the Salvation Army, is turning away five families a
night. Their criteria for families who can comj in, are those who are
living in cars. We have people in this state that go from city to city, town
to town, looking for someplace for a roof over their head, and these are
families, these are not individuals, these are families with children. It
results in children not being in our school system on a regular basis.
Children who find themselves in multiple schools through the years, or
in fact, the case up north of someone who finally found shelter being
denied the ability of going to the school that their child had been in for
half the year. It is important that we address this issue. I really applaud
the Senate Ways and Means Committee. We worked very hard on this.
The New Hampshire Housing Finance Authority, at the request of Senate Ways and Means, took time off and canceled meetings and came to
work on improving this bill. We have created, through Senator Gatsas
and Senator Barnes request, the bill has been changed somewhat to be
more of an incentive for building new units than I had originally envisioned. We need to figure out a way that this will be fair to cities and
towns, but will in fact, encourage new construction of housing units. The
New Hampshire Housing Authority, with Clara Monier at the table, indicated that they thought that this was a most exciting bill coming through
to address the issue of homelessness. Senate Finance, I realized, will
take this up. It is a unique bill in that it does not require additional
funds. It simply uses a portion of the revenue sharing that we will be
doing with cities and towns. The increases over the years... it takes a
portion and asks cities and towns to address affordable housing through
their own methods. If they choose not to, that is in fact, a local decision.
I want to point out, although Finance, I am sure, will review this, that
the rooms and meals distribution, under SB 183 as it is amended, does
in fact include $32.5 million additional in the year 2003 rooms and
meals... in sharing goes an additional $5 million up until the year 2008
as the bill is drafted. There is only a one-time level funding that results.
So rooms and meals increases would go from $32 million in 2003 to $42
million in 2004, $47 in 2005 and $54 million by the end of 2007. So we
are not in fact, taking vast amounts from the cities and towns revenue
sharing, but it does in fact, begin to address an issue that we have dif-
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funding for. So you will hear about this bill again, I hope.
that Senate Finance will be working on it. You may hear from
your cities and towns. I did want to point out that in fact, revenue sharing does continue through this. Thank you.
ficulty finding
I

know

SENATOR COHEN:

Senator Larsen, as you know, I am the co-sponsor
we need to do something like this. My question, though, is specifically about the city of Portsmouth, which has already done a great deal, I think, in comparison to other areas, more than
its fair share to provide affordable housing. I just want some assurance
that they wouldn't necessarily have to build additional units, that there
would be some way to recognize what they have done so far, and that
counts for something, and going forward into the revenue sharing?
of this

bill. I

recognize that

SENATOR LARSEN: I hope that Senate Finance and others are in fact
listening to this point, because there is the issue of, if you build... if you
double building units over the biennium, we approximated 500 units a
year, additional building every year, under our current system. If we
doubled that, we would still only expend approximately $2.5 million of
that one time $5 million amount. The issue before Finance that was left
unresolved by Senate Ways and Means is whether that leftover unexpended funds of $2.5 million, I have argued should go to those cities and
towns that are in fact, and have been, providing affordable housing, because there are costs associated with that action. That will be something
which Senate Finance will determine, but I think above all, we want to
make sure that their monies are in fact, distributed to cities and towns,
and not necessarily retained for an ever-growing housing fund that can't
in fact, be used in the way that it was intended.
SENATOR COHEN: Thank you.
SENATOR BARNES: I just want to rise

and thank Senator Larsen for
working very hard with the Ways and Means Committee, and she is so
fortunate that she is on Finance that she will get another shot at this.
I am sure that she will work just as hard in Senate Finance as she did
with us.

SENATOR LARSEN: And you will be there with me.
SENATOR BARNES: And we will be there with you.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

193-FN-A-L, relative to changes in the property tax system and making an appropriation therefor. Ways and Means Committee. Vote 5-0. Ought
to pass with amendment, Senator D'Allesandro for the committee.

2001 -0924s
09/10

Amendment to SB 193-FN-A.LOCAL
the bill by replacing all after the enacting with the following:
1 Administratively Attached Boards. RSA 21-J:l-a is repealed and reenacted to read as follows:
21-J:l-a Boards Administratively Attached. The following boards shall
be administratively attached to the department of revenue administration, under RSA 21-G:10:
I. The current use board, established under RSA 79-A:3.
II. The assessing standards board, established under RSA 21-J:14-a.
Amend
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The equalization standards board, established under RSA

21-

J:14-b.

2 New Subdivisions; Assessing Standards Board; Equalization Standards Board; Certification of Assessors and Auditing Authority; Cooperative Assessment Districts. Amend RSA 21- J by inserting after section 14
the following new subdivisions:
Assessing Standards Board
21-J:14-a Assessing Standards Board; Members; Appointments; Terms.
I. There is hereby established an assessing standards board which
shall be administratively attached to the department of revenue administration, as provided in RSA 21-J:l-a.
II. The board shall be comprised of the following members:
(a) Five members nominated by the New Hampshire Association
of Assessing Officials and appointed by the governor with the consent
of the council, one of whom shall be an assessing official for a town with
a population of less than 5,000; one of whom shall be an assessing official for a town with a population of more than 5,000; and one of whom
shall be an assessing official for a city. Each member shall hold ofilce for
the term of such member's position for 2 ye£irs and until a successor shall
have been appointed and qualified. Any vacancy shall be filled for the
unexpired term by the governor with the consent of the council.
(b) Two members of the senate appointed by the president of the
senate. The term of each member shall be coterminous with the member's
term as senator. A vacancy for an unexpired term shall be filled by the
president of the senate.
(c) Two members of the house of representatives appointed by the
speaker of the house. The term of each member shall be coterminous
with the member's term as representative. A vacancy for an unexpired
term shall be filled by the speaker of the house.
(d) The commissioner of the department of revenue administration,
or the commissioner's designee.
(e) Three members of the public appointed by the governor with
the consent of the council, at least one of whom shall be a selectman in
a town with a population of 5,000 or less.
III. Members of the assessing standards board who are not state
employees or legislators shall each be paid $25 a day for such time as
the members are actually engaged in the work of the board. All members shall be paid their actual expenses incurred as the result of such
work. Non-legislative members shall be paid mileage at the same rate
as state employees, but legislative members shall receive mileage at
the legislative rate.
rV. The board shall Einnually elect a chairperson fi*om among its members. The first meeting of the board shall be called by the first-named
house member 8ind shall be held within 30 days after the effective date
of this section. A chairperson shall be elected from the board's membership at the first meeting and zmnually thereafter.
21-J:14-b Powers and Duties of the Board.
I. The assessing standards board shall adopt rules, pursuant to RSA
541-A, and recommend appropriate legislation relative to:
(a) The annual update and publication of an assessing procedures
manual for selectmen and boards of assessors. Such manual shall include
the department of revenue administration's appraisal manual, a calendar of tasks to be completed on a periodic basis including those tasks
required by state statute, and such other information as the board deems
necessary. The board shall examine the report of the expert hired by the
department of revenue administration.

SENATE JOURNAL

19

APRIL 2001

341

(b) Standards to be followed by assessors, selectmen, and the board
of assessors throughout the state, relating to the administration of the
property tax and assessment of real property used in any state property

tax system.
(c) The establishment of certification, continuing education, and
revocation and suspension standards for assessing officials. The commissioner of the department of revenue administration shall be responsible
for enforcement of those standards.
(d) The establishment of standards for monitoring of local assessment practices by the department of revenue administration, standards
for the adequacy of tax maps and other records, and standards for audit by the department of revenue administration of municipalities.
(e) The identification of practices which constitute sales-chasing
and penalties to be adopted by the legislature regarding such practices.
(f) Forms amd procedures necessary to fulfill the duties of the board
consistent with board recommendations and to assure a fair opportunity
for public comment.
(g) Any study conducted for the purpose of determining the status
of assessing practices or the improvement of assessing in the state.
n. All standards and practices developed or identified by the bo£U"d,
pursuant to this section, shall be reviewed and updated annually. The
board shall hold a series of at least 3 public forums annually throughout
the state to receive general comment through verbal and written testimony on assessing standards and practices. After the public forums are
concluded and the board has made its recommended changes, in accordance with paragraph III, the chairperson shall proceed to adopt any

proposed rules.
III. The board, on or before December 1 of each year, shall report its
findings and recommendations for proposed legislation to the governor,
president of the senate, speaker of the house of representatives, the senate clerk, the house clerk, and the state library.

Equalization Standards Board
Members; Appointments; Terms.
I. There is hereby established an equalization standards board which
shall be administratively attached to the department of revenue administration, as provided in RSA 21-J:l-a.
II. The board shall be comprised of the following members:
(a)(1)(A) One member nominated by the New Hampshire Association of Counties and appointed by the governor with the consent of the
21-J:14-c Equalization Standards Board;

council.

(B) One member nominated by the New Hampshire Association of School Boards and appointed by the governor with the consent
of the council.
(C) One member nominated by the New Hampshire Municipal Association and appointed by the governor with the consent of the
council.

(D)

Two members nominated by the New Hampshire Asso-

ciation of Assessing Officials and appointed by the governor with the
consent of the council, one of whom shall be an assessing official for
a town with a population of less than 5,000, the other of whom shall
be an assessing official for a town or city with a population of more
than 5,000.
(2) Each member appointed under subparagraph (a)(1) shall hold
office for 2 years, and until such member's successor shall have been
appointed and qualified. Any vacancy shall be filled for the unexpired

term by the governor with the consent of the

council.
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(b) Three members of the public, one of whom shall have experience with equalization processes and one with experience in statistics,
appointed by the governor with the consent of the council. Each member shall serve for a term of 3 years and until such member's successor
shall have been appointed and qualified. Any vacancy shall be filled for
the unexpired term by the governor with the consent of the council.
(c) Two members of the senate, appointed by the president of the
senate. The term of each member shall be coterminous with the member's
term as senator. A vacancy for an unexpired term shall be filled by the
president of the senate.
(d) Two members of the house of representatives, appointed by the
speaker of the house. The term of each member shall be coterminous
with the member's term as representative. A vacancy for an unexpired
term shall be filled by the speaker of the house.
(e) The commissioner of the department of revenue administration,
or the commissioner's designee.
in. Members of the equalization standards board who are not state
employees or legislators shall each be paid $25 a day for such time as
the members are actually engaged in the work of the board. All members shall be paid their actual expenses incurred as a result of such work.
Non-legislative members shall be paid mileage at the same rate as state
employees, but legislative members shall receive mileage at the legis-

lative rate.

The

meeting of the board shall be called by the first-named
shall be held within 30 days after the effective date
of this section. A chairperson shall be elected from among the board's
membership at the first meeting and annually thereafter.
21-J:14-d Powers and Duties of the Board. The equalization standards
board shall have the following powers and duties:
I. The board shall meet, at least annually, to review the procedures
of the prior year's ratio studies conducted by the department of revenue
administration for the purposes of equalization and the evaluation of
assessment performance and to establish procedures for improving the
ratio studies for the forthcoming property tax year.
II. The board shall develop standards for equalization and shall review, revise, and approve the equalization manual published by the department of revenue administration. In developing its standards, the
board shall review the standards of the International Association of Assessing Officials and any other standards that are consistent with the
IV.

senate

work

first

member and

of the board.

The board shall annually determine, vote upon, and recommend
to the chairperson of the bo£ird, the ratio study procedures for use in the
forthcoming tax year. The board shall hold a series of at least 3 public
forums annually throughout the state to receive genered comment through
III.

verbal and written testimony on the ratio study procedures. After the
public forums are concluded and the board has made its recommended
changes, in accordance with paragraph IV, the chairperson shall proceed
to adopt any proposed rules.
IV. The board, on or before December 1 of each year, shall report
its findings and recommendations for proposed legislation to the governor, president of the senate, speaker of the house of representatives,
the senate clerk, the house clerk, and the state library.
V. The board shall adopt rules, on or before December 31, 2001, pursuant to RSA 541-A and with specific attention to RSA 541-A:25, relative
to

unfunded state mandates, relative

to:
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Standards and procedures for the calculation of equalization
and confidence intervals as recommended by the board.
(b) The equalization manual.
(a)

ratios

(c) Other forms cind procedures necessary to fulfill the duties of the
board consistent with board recommendations and to assure a fair op-

portunity for public comment.
Certification of Assessors and Auditing Authority
21-J:14-e Auditing Authority. Every person, firm, or corporation making appraisals on behalf of a municipality for tax assessment purposes
shall maintain records of its appraisal activities and shall make all such
records available for inspection by the commissioner or authorized agents,
upon request, at reasonable times during regular business hours. Any
willful violation of the provisions of this section shall be subject to the
penalties included in RSA 21-J:39.
2 l-J:14-f Certification Required.
L Every person, whether working individually, for a firm or corporation, or as a mimicipal or department of revenue administration employee,
mEiking appraisals on behalf of a municipality for tax assessment purposes, except elected officials making appraisals pursuant to RSA 75:1,
shall be certified by the department. The commissioner shall adopt rules,
pursuant to RSA 541-A, relative to qualifications for certification, standards for continuing education, and standards for revocation or suspension of certification. Rules adopted by the commissioner under this paragraph shall remain effective until the assessing standards board adopts
rules under RSA 21-J: 14-d, V.
IL No person, except boards of assessors and selectmen making appraisals pursuant to RSA 75:1, shall make appraisals on behalf of a municipality for tax assessment purposes without first obtaining the certification required by this section. Certification is non-assignable £ind cannot
be transferred. Any person who willfully fails to obtain certification as
provided in this section shall be subject to the penalties imposed under
RSA 21-J:39.
21-J:14-g Suspension and Revocation of Certification.
L The commissioner, after notice and hearing, may suspend or revoke the certification of any person or may refuse to issue or renew any
certification for failure to comply with the provisions of RSA 21-J:14-e
and RSA 21-J:14-f or with rules adopted by the commissioner under RSA
21-J:14-e and RSA 21-J:14-f.
IL Any person aggrieved by a suspension, revocation, or refusal of
the commissioner may appeal from the ruling either by application to
the board of tax and land appeals or by petition to the superior court in
the county in which such person resides or maintains his or her business within 30 days after receiving written notice of the commissioner's
ruling. The board of tax and land appeals or the court, as the case may
be, shall hear the appeal forthwith.
Cooperative Assessment Districts
21-J:14-h Purpose. The general court finds that the encouragement
and support of the establishment of multi-jurisdictional assessing districts is in the state's interest in order to ensure the accuracy and fairness of valuations of real property for the purposes of administration of
the statewide property tax, county property taxes, school district property tajces, municipal property taxes, the distribution of various forms
of state aid, and the equalization of property values among jurisdictions.
The general court further recognizes that many municipalities do not
have sufficient numbers of real estate parcels, sufficient varieties of real
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property, or sufficient levels of new development to make it practical or
economical to engage full-time, trained, and certified assessing professionals. The general court further finds that the state has a vested interest in encouraging and supporting the establishment of cooperative

assessing districts which can efficiently and economically provide

full-

time, trained, and certified assessing professionals to serve the municipalities which elect to create and join said districts.
21-J:14-i Cooperative Assessing Districts Authorized.
I. Any 2 or more municipalities may form a cooperative assessing
district under this chapter by utilizing the process set forth in RSA 53A, relative to agreements between government units.
n. A cooperative assessing district agreement may include a county
as an administrative party to the agreement.
in. A cooperative assessing district may have municipalities from
more than one county as members.

Minimum Requirements for

a District Inter-local Agreement.
to form a cooperative assessing district shall substantially conform to the provisions outlined in
RSA 53-A:3 and shall include the following:
(a) A district cost allocation formula based in whole or in part on
the number of parcels of real property in each member municipality.
(b) A governing board on which each municipality in the district
is represented by at least one member who has at least one vote.
(c) A term of initial membership of at least 10 years.
(d) A requirement of at least 24 months written notice and a vote
of the municipality's legislative body before a member may withdraw
from the district.
(e) Provisions for holding a withdrawing municipality responsible
for pajrment of its proportionate share of future district expenses to which
the district may be committed because of the withdrawing municipality's
membership such as capital costs and retirement costs.
(f) Provisions that require a municipality which joins a district to
provide its annual pro rata share of the district's budget without regard
to whether or not said share is approved and supported by the governing
body, the budget committee, or the legislative body of the municipality.
(g) Provisions for administratively attaching the district staff to a
political subdivision for the purposes of accounting, payroll, retirement,
insurance and fringe benefits, and for compensating that political subdivision for these administrative services.
(h) A formula for staffing the district with full-time, trained, and certified professional appraisers which may be based on the number of parcels and types of properties found in the district and other necessary staff.
II. All appraisers employed by a district shall meet current standards
21-J:14-j
I.

The intergovernmental agreement used

RSA 21-J:14-f.
3 Duties of Commissioner; Hearings. Amend RSA 21-J:3, XVIII to read
as follows:
XVIII. Hear appeals on disputed taxes, penalties, and interest and

pursuant to

on certification suspension, revocation, or rejection under RSA
21-J:14-g.
4 New Paragraph; Rulemaking. Amend RSA 21-J:13 by inserting after paragraph XI the following new paragraph:
XII. Certification, enforcement,

and hearing requirements under

RSA 21-J:14-f and 21-J:14-g.
5 New Paragraph; Penalties. Amend RSA
paragraph

III

the following

new paragraph:

21-J:39 by inserting after
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No person, except elected officials making appraisals pursuant
75:1, shall willfully engage in making appraisals on behalf of a
municipality for tax assessment purposes, unless such person is certified
as provided in RSA 21-J:14-f.
(b) No person engaged in making appraisals on behalf of a municipality for tax assessment purposes shall willfully fail to maintain and
provide the department access to the records required to be kept under
IV.(a)

to

RSA

RSA21-J:14-e.
(c) Any person who violates subparagraph

(a) or (b) shall be guilty
of violation.
6 New Section; Option to Assign Appraisal Responsibility. Amend RSA
31 by inserting after section 95-f the following new section:
31:95-g Option to Assign Appraisal Responsibility. The legislative body
of any municipality may vote to authorize the elected officials to delegate
the assessing functions imposed on them under RSA 75:1, 75:11, and 79A:5 to a person certified by the department of revenue administration

RSA 21-J:14-f.
7 Appraisals; Oaths of Selectmen and Assessors. Amend RSA 75:7 to
read as follows:
75:7 Oath. The selectmen and assessors shall take and subscribe upon
the copies or original inventories and assessments of both resident and
nonresident taxes, furnished by them to the town clerks in their respective towns, to be recorded in the clerk's records, the following oath, which
may be subscribed before any justice of the peace or notary public: We,
the selectmen and assessors of
[ do solemnly swear ] certify
under the penalty of perjury that in making the inventory for the
under

,

purpose of assessing the foregoing taxes [we appraised all taxable property was appraised to the best of our knowledge and belief ai its
full value, and as we would appraise the same in payment of a just debt
due from a solvent debtor. So help us God in accordance with state
]

[

]

appraisal standards.
8 Expert Report. The commissioner

of the department of revenue administration shall make available to the assessing standards board, established under RSA 21-J:14-a, and the equalization standards board,
estabUshed under RSA 21-J:14-c, the findings and reports of any expert
hired by the department to analyze the state's equalization and assessing practices. Both boards shall consider the expert's findings in carrying out their statutory duties.
9 Committee Established. There is hereby established a committee to
study the role of selectmen in the assessing function and to study the
feasibility of establishing a professional assessors' licensing board to improve the practice of assessing in the state of New Hampshire.
10 Membership and Compensation.
L The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
11 Duties. The committee shall study:
I. The role of selectmen in the assessing process.
II. The feasibility of establishing a professional assessors licensing
board. The committee shall focus on whether such a board would improve the practice of assessing the state of New Hampshire and on the
related part I, article 28-a cost issues.
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III. Other matters pertaining to improving the administration and
equity of the state's property tax system.
12 Chairperson; Quorum. The members of the study committee shall
elect a chairperson form among the members. The first meeting of the
committee shall be called by the first-named house member. The first
meeting of the committee shall be held within 45 days of the effective date
of this section. Four members of the committee shall constitute a quorxmi.
13 Report. The committee shall report its findings and any recommendations for proposed legislation to the governor, the president of the senate, the speaker of the house of representatives, the senate clerk, the
house clerk, and the state library on or before December 1, 2001.
14 Equalized Valuation. Amend RSA 21-J:3, XIII to read as follows:
XIII. Equalize annually by May 1 the valuation of the property as
assessed in the several towns, cities, and unincorporated places in the
state including the value of property exempt pursuant to RSA 72:37,
72:37-b, 72:39-a, 72:62, 72:66, and 72:70 by adding to or deducting from
the aggregate valuation of the property in towns, cities, and unincorporated places such sums as will bring such valuations to the true and
market value of the property, [ including the equalized value of property
formerly taixed pursuant to the provisions of RSA 72:7; 72:15, 1, V, VII,
VIII, IX, X, and XI; 72:10; 72 17; 73:26; 73:27; and 73 11 through 16
inclusive, which were relieved from taxation by the laws of 1970, 5:3; 5 6;
57 12; and 57 15, the equalized valuation of which is to be determined
by the amount of revenue returned in such year in accordance with RSA
31 - A, ] and by making such adjustments in the value of other property
from which the towns, cities, and unincorporated places receive taxes or
payments in lieu of taxes as may be equitable and just, so that any public
taxes that may be apportioned among them shall be equal and just. In
carrying out the duty to equalize the valuation of property, the commissioner shall follow the procedures set forth in RSA 21-J:9-a.
15 Appropriation. Notwithstanding the provisions of RSA 198:39, the
sum of $1 is hereby appropriated for the biennium ending June 30, 2003
from the education trust fund established in RSA 198:39 to the department of revenue administration, for the purpose of administering this act.
16 Effective Date.
I. Section 15 of this act shall take effect July 1, 2001.
II. Sections 9-13 of this act shall take effect upon its passage.
III. The remainder of this act shall t£Lke effect 60 days after its passage.
:

:

:

:

:

2001-0924S

AMENDED ANALYSIS
Establishes an assessing standards board and an equalization standards board, both of which are administratively attached to the department of revenue administration.
II. Requires appraisers, except for boards of assessors and selectmen,
to be certified by the department of revenue administration. The bill
grants the department the authority to audit such appraisers.
III. Permits 2 or more municipalities to form a cooperative assessing
I.

district.
IV. Makes

a change in the formula for annual equalization of valuation of property by the department of revenue administration.
V. Establishes a committee to study the role of selectmen in the assessing function and the feasibility of establishing a professional assessors'
licensing board.
VI. Makes an appropriation for purposes of the bill.
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SENATOR D'ALLESANDRO: The amendment in the Senate Calendar clearly indicates that we spent a lot of time and effort on this
piece of legislation, working with the Municipal Association as well
as working with the commissioner of Revenue Administration. The
bill establishes an assessing standards board and an equalization standards board, both of which are administratively attached to the Department of Revenue Administration. The bill requires appraisers,
except for board of assessors and selectmen, to be certified by the
Department of Revenue Administration. The bill grants the department the authority to audit such appraisers. The bill permits two or
more municipalities to form a cooperative assessing district and puts
that in place. The bill also establishes a committee to study the role
of selectmen assessing and the assessing function, and the feasibility of establishing a professional assessors licensing board. This is a
critical piece of legislation that, regardless of what happens with the
court decision, should be put in place. There is an urgency to this. The
committee that was set up by the Senate, House and the Governor,
worked very effectively in bringing this to fruition. It was then put
into bill form. Again, we worked on it with the commissioner of Revenue Administration, the Municipal Association; Senator Below, Senator Eaton were the Senate members on that committee. It is a good
piece of legislation that should move quickly to the House so that we
can get about our business. Thank you, Mr. President.
SENATOR FLANDERS: Was there
Nine town school

districts?

any consideration given to the school
town school districts, that would

districts, six

be assessed as one?

SENATOR D'ALLESANDRO: Cooperatives can be set up.
SENATOR FLANDERS: Thank you.
SENATOR DISNARD: Senator D'Allesandro, thank you for Ustening to
my question. What is the cost to the state? I noticed that there is a part
here is

is

state charity

and we are going

to

pay the

fees

and

travel.

.

.What

the cost?

SENATOR D'ALLESANDRO: The state sharing part has been taken out
amended bill.
SENATOR DISNARD: Who pays?

of the

SENATOR D'ALLESANDRO: In this particular piece, there is a $1 appropriation. It looks as if this cost, as given to us by the Commissioner
of Revenue Administration, could be in the vicinity of $3 million and that
is going to be a state appropriation.
SENATOR DISNARD: Thank you.
SENATOR BOYCE: Actually, he took

up half of my question already.

make sure that there isn't a 28-a issue in this.
SENATOR D'ALLESANDRO: There isn't a 28-a issue because when

just

want

I

to

it

goes to the House, it will go to Finance, and there is a $1 in our bill, but
the bill has to be funded by the state. There has to be state money.

SENATOR BOYCE: Thank you.
SENATOR O'HEARN: Is there a cost to our towns and our cities?
SENATOR D'ALLESANDRO: Well, I guess there will be a cost because
selectmen... you have an assessing function in the

city,

and

in all of the
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towns, the selectmen have that assessing function, so that cost is pretty
in place. Now if you secure outside assessors, there will be a cost
to that issue, as there is presently.

much

SENATOR O'HEARN: Thank
Amendment adopted.

you.

Referred to the Finance Committee (Rule #24).

SENATOR BARNES (RULE

#44): Mr. President, I would just like to annoimce to the rest of the members of the Senate, that yesterday, we had
two members of our Senate appointed, additioned members appointed to our
Senate Finance Committee. That is Senator Below and Senator Gatsas. You
can applaud them or tell them that you are so sorry because of what is going
to be coming down.

Recess.

Out of Recess.

SUSPENSION OF THE RULES
Senator Barnes moved that the Rules of the Senate be so far suspended
as to allow a committee report not in the calendar.

Adopted by the necessary

2/3 vote.

SB

193-FN-A-L, relative to changes in the property tax system and meiking an appropriation therefor.
Senator Barnes moved ought to pass.

SENATOR BARNES: As

you have noticed, we asked for thirty seconds
and it took thirty seconds. This committee is a fast working committee.
They are doing the right thing and it came out of committee ought to
pass on an 8-0 vote. We appreciate the support of the rest of our colleagues in the Senate.

We recommend

ought to pass.

SENATOR GORDON: I just wanted to rise and indicate that if the only
purpose of this was to correct the flaw in the statewide property t£tx, I
would in fact be voting against this. I believe that the statewide property tax from my point of view, is one of the reasons that we had the bill
immediately preceding this, and the lack of affordable housing. That is
in fact, our alliance, our heavy reliance in this state, on the property tsix,
driving up the cost of housing so that people can't find a decent place
to live in this state. The fact that why many communities are pulling up
the drawbridge over the moat, on their boundaries in their communities,
to prevent families from moving into their communities, that should be
there. So if the only purpose of this bill was to make the statewide
property tax constitutional, I would be voting in opposition to it. However, the counties need it, and I understand that perhaps the cooperative school districts need it in order for them to move forward, therefore,
I will be supporting the bill today.
Adopted.

Ordered to

third reading.

HB 236, relative to the registration of deer. Wildlife and Recreation Committee. Vote 5-0.

Ought

to pass.

Senator Eaton for the committee.

SENATOR EATON: This bill simply doubles the allowable time for a person to register a killed deer from 12 hours to 24 hours. The issue is one
of convenience. Hunters frequently find deer stations closed by the time
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that they get their kill out of the woods. The Fish and Game Department
supports this wholeheartedly. The committee unanimously recommends

ought to pass.

Adopted.

Ordered to

third reading.

HB 367-L, relative to the establishment of a town forest in the town of
Randolph. Wildlife and Recreation Committee. Vote
Senator Roberge for the committee.

5-0.

Ought

to pass.

SENATOR ROBERGE:

Mr. President and members of the Senate, this
authorizes the town of Randolph to assign the management of any
town forest to any agent that the town may choose to establish. The
bill also authorizes the town to establish a Town Forest Management
Revolving Fund and enables the management agent, designated by
the town, to make expenditures from the fund, to manage the town
forest. This legislation has been requested by the town of Randolph
so that the town can complete the transfer of some 10,000 acres of
private forest land from Hancock Timber Resources, an affiliate of
Hancock Insurance Company. The transfer has been financed with
federal, state and private funds. This will be the first municipality
owned, working forest in the state. The state holds a conservation
easement on the land. It will be a multi-use forest with timber harvesting, as well as a variety of recreational opportunities. The committee recommends ought to pass.
bill

SENATOR D'ALLESANDRO:

In hearing the testimony on this legislation,
truly impressed by the fact that the community raised $1.2 million
from businesses and other individuals within the community, to put this
project together. They are going to take this forest and manage it and
preserve this forest. I think that is a wonderful tribute to the spirit of
cooperation that exists between a local municipality, the state and the
federal government. If we want to see good government working, something in action that makes sense, this piece of legislation is really a prototype of that. I was so impressed by the fact that the community raised
that money in order to make this project go. ThEoik you, Mr. President.
I

was

SENATOR FERNALD:
town

of

I would like to point out for the record that the
Sharon has a working forest now of over 1,000 acres.

Adopted.
Senator Eaton offered a floor amendment.

2001-0972S
08/09

Floor Amendment to HB 367-LOCAL
Amend the title of the bill by replacing it with the following:
AN ACT relative to the establishment of a town forest in the town
Randolph and relative

of

to property of preexisting school dis-

tricts.

Amend

the bill by inserting after section 3 the following and renumbering the original section 3 to read as section 4:
3 Property not Taken Over by District. Amend RSA 195:9-a to read as
follows:

195:9-a Whenever a cooperative district is formed and assumes all of
the functions of a preexisting school district but does not take over all
of the property in a preexisting district, the school board of such preex-
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isting district shall call a special school district meeting prior to the time
of establishment of the cooperative district to see what action shall be
taken relative to the remaining property. Where such special meeting

neglects to dispose of remaining real property^ the successor in
interest to a preexisting school district that is coextensive with
a city or town is the city or town.

2001-0972S

AMENDED ANALYSIS
enables the town of Randolph to assign the management of
any town forest in Randolph to any management body as the town may
designate or establish.
This bill enables the town of Randolph to establish a town forest management revolving fund, with all proceeds or income from the forest placed
into the fund, and allows the town to place additional amounts from any
source into the fund. The management body designated by the town shall
have authority to make expenditures from the fund for purposes of town
forest management, and shall make an annual report to the town showing information regarding fund receipts and expenditures.
This bill also determines the successor of school real property when
the school district preexists the town.

This

bill

SENATOR EATON:

I have an amendment that we would like put onto
have talked to the prime sponsor and also to two of the cosponsors about this amendment, because it does not harm their bill. I
have also spoken to them about it going over to the House for their concurrence and I have spoken to them, too. I received a call from the town
of Swanzey through their attorney, Beth Fernald, whose husband is
Mark, and what it is, the inclusion of this language establishes a process for disposal of pre-existing single town school districts, real property, not addressed during the creation of a cooperative school district.
It fills a gap in statute regarding disposition of this property, not addressed through the creation of the cooperative school district or otherwise by a special meeting of the single town district before it goes
out of existence. This amendment would only apply to real estate of

this

bill. I

pre-existing single

Floor

town school

districts.

amendment adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Cohen moved to have SB 10, relative to the transcription of
hearings before standing committees of the senate, taken off the table.

Adopted.

SB

10, relative to the transcription of hearings before standing committees of the senate.

Question
Motion

is

on the motion of ordering to third reading.

failed.

Senator Francoeur moved inexpedient to legislate.

Committee report

of inexpedient to legislate is adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled
rolled the following entitled

Bills has examined and found
House and/or Senate Bills:

correctly En-
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HB

118, authorizing physicians who practice medicine in certain states
other than the state of New Hampshire to complete certifications exempting children residing in the state of New Hampshire from immunization.

HB

125, naming New Hampshire route 12- A from West Lebanon to the
Cornish-Windsor Bridge the Maxfield Parrish Highway.

HB

228, relative to dealing in and possessing prescription drugs by po-

diatrists.

HB 254, naming a certain bridge in the town of Charlestown.
HJR 1, urging Congress to expand eligibility for membership

in the

American Legion.
Senator Pignatelli moved adoption.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House messages, Enrolled Bills and amendments and
that when we adjourn we adjourn to May 1, 2001 at 10:15 a.m.

Adopted.

Third Reading and Final Passage

SB

45, relative to the legislative oversight
restructuring.

SB

83, relative to the

New Hampshire

committee on

electric utility

and television commission.
study methods of reducing the cost

HB

film

121, establishing a committee to
of obtaining justice for low-income citizens.

SB
SB

148, relative to certain penalties for violations of the youth tobacco laws.

155-L, limiting the liability of teachers and other educational em-

ployees.

SB

193-FN-A-L, relative

to

changes in the property tax system and mak-

ing an appropriation therefor.

HB

232, relative to compensability of work-related stress injuries under the workers' compensation act.

HB 236, relative to the registration of deer.
HB 242, extending the reporting deadlines for certain study committees
and commissions.

HB

263,

naming a sidewalk

in

Wolfeboro the Kenneth

J.

MacDonald

Memorial Sidewalk.

HB 367-L, relative to the establishment of a town forest in the town of
Randolph.
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HB 395, relative to the time for the first meeting for county conventions
following election.

HB 480, relative to the divisions within the department of resources and
economic development.

HB

585, relative to the membership and duties of the council on resources and development.

HJR

3,

encouraging the preservation of the system of locks on the

Merrimack
In

River.

recess.

Out of Recess.

HOUSE MESSAGE
of Representatives has passed a Bill with the following
in the passage of which it asks the concurrence of the Senate:

The House

title,

HB 303-FN, relative to funding of training and certification of firefighters
and emergency medical service providers program in the department of
safety, extending certain motor vehicle license expiration dates, and increasing certain motor vehicle license fees.

INTRODUCTION OF HOUSE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

list in the possession of the
shall be by this resolution read a first
second time by the therein listed title, and referred to the therein

Clerk,

and

House

that in accordance with the
Bill

numbered 303

designated committee.

Adopted.
First

and Second Reading and Referral

HB 303-FN, relative to funding of training and certification of firefighters
and emergency medical service providers programs in the department of
extending certain motor vehicle license expiration dates, and increasing certain motor vehicle license fees. Ways and Means
safety,

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Tuesday, May 1, 2001 at 10:15 a.m.

Adopted.

Adjournment.

May
The Senate met

A quorum was

1,

2001

at 10:15 a.m.

present.

The prayer was offered by the Reverend, David R Jones, Senate Chaplain.
I would remind you that in the political, as well as in the religious world,
a party is a group of individuals who share a part - and only a part - of
the truth. I don't know about you, but I keep forgetting that. In my world,
keep falling into the trap of thinking that my particular Episcopal theoparty contains all of the truth, and not just a part of it. Do you ever
make that mistake or is it just me?
I

logical
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To be a true and authentic partisan, therefore, requires a great deal of
is an admission that you are going to focus
on only a segment, only a portion, and only a part of the whole. And it
means that you recognize your need to depend upon and accept the contribution of others partisans of a different strip in order that the whole
truth, the whole package, the complete solution can come within view
and within reach.
Gracious God, it is only in You that no partiality is to be found, for in
You, all is complete. Make us passionate partisans for the convictions and
principles and parts of the truth that we are able to grasp. But remind
us also to be humble enough to know that You never give the complete
package, the whole picture and the total answer to any one individual
or group, for in that way You know that we will need to depend upon one
Amen.
another Help us to do so.
humility. To be a partisan

Senator O'Hearn led the Pledge of Allegiance.
Senators Flanders and Larsen are excused for the day.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS
SB

34, relative to the process for nonrenewal of teacher contracts. Education Committee. Vote 4-0. Re-referred, Senator O'Hearn for the committee.

SENATOR O'HEARN: I rise today to ask the senate to re-refer SB 34.
There is broad public support for streamlining and simplifying the process
with nonrenewing teachers. However, finding the specific language that will
properly balance the needs of school boards, administrators, and teachers
has been a long journey. We are still working to get all sides to establish a
balanced policy. I urge my colleagues to support the Education Committee
recommendation of re-refer so that we may continue to work on finding
compromise language to this difficult issue. Thank you.
Adopted.

SB
SB

rereferred to the Education Committee.
140-FN-L, relative to the formula for free and reduced-price lunches.
Education Committee. Vote 4-0. Re-referred, Senator Gordon for the com34

is

mittee.

SENATOR GORDON: SB 140 addresses the so called cliff effect in the
process of weighting pupils for education adequacy grants. Currently,
schools who have high rates of pupils eligible for free or reduced lunch
program receive adding weighting for adequacy grants. The weighting is
in two steps at 14% and 28% of pupils eligible for free or reduced lunch.
Having just two steps creates a so-called cliff effect, where change in just
one pupil can cause a school to drop into or drop out of a weighting category. In larger school districts this one pupil change can mean change
of hundreds of thousands of dollars in the amount of state aid that they
do receive. SB 140 would change the two steps into a smooth line so that
impact of one child is not so dramatic. The Education Committee believes
that eliminating the cliff effect is a good public policy. However, we have
not reached consensus how to exactly accomplish it. Since the House is
dealing with this issue we felt that it was appropriate to wait and see
what, if anything is, that they send us. I urge my colleagues to support
the Education Committees recommendation of re-refer.
Adopted.
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rereferred to the Education Committee.

104, relative to regional approaches to instream flow preservation.
Environment Committee. Vote 5-0. Re-referred, Senator Johnson for the

committee.

SENATOR JOHNSON: Thank you. Mister President, as the instream
flow rules are still in progress, the committee would ask that you vote
with the committee and re-refer SB 104.
Adopted.

rereferred to the Environment Committee.
105, relative to instream flow plan requirements. Environment Committee. Vote 5-0. Rereferred, Senator Eaton for the committee.
SENATOR EATON: Thank you Mister President, as in SB 104 the committee on Environment as voted on unanimously to re-refer SB 105 to
committee because of the need for further study.

SB
SB

104

is

Adopted.

rereferred to the Environment Committee.
HB 141-L, relative to regulation of junk yards. Environment Committee. Vote 5-0. Ought to pass, Senator Eaton for the committee.
Senator Prescott moved to have HB 141-L, relative to regulation of junk
yards, laid on the table.

SB

105

is

Adopted.

LAID ON THE TABLE
HB 141-L, relative to regulation of junk yards.
HB 311-FN-A, increasing the fees under the laws relative to sewage disposal systems to support a position at the department of environmental
services to advocate for and implement long-term septage disposal solutions in partnership with New Hampshire municipalities. Environment
Committee. Vote 5-0. Ought to pass. Senator Below for the committee.

SENATOR BELOW: Thank you. Mister President, I rise in support of
HB 311-FN-A, in the unanimous 5-0 of the committee report of ought to
pass. This bill was recommended as the result of the task force that was
created to evaluate septage disposal issues in New Hampshire. Over the
past twenty years the volume of septage produced in New Hampshire
has nearly doubled from 45 million gallons in 1979 to 83 million gallons
in 1999. Without a commensurate increase in disposal facilities, the Department of Environmental Services needs someone who is dedicated to
working with diflferent communities to help find long-term solutions and
311 adds a
environmentally sound options for disposing of septage.
$10 fee to application for septage system plans that would be sufficient
to fund a full-time position to help with long-term septage planning. The
311. Thank you.
committee urges your passage of

HB

HB

SENATOR FRANCOUER: (TAPE INAUDIBLE) They are suppose to
record at the registry and pay a fee for, I forget, what the fee is exactly.
I think it is $20 or $25. But it was because when they initially did it they
said the minimum fee to record was that amount. My understanding
when they do a recording now, they take one page and they put about
50 of them on it and say all these are being recorded this once. It was
the very discussion with the department, as far as the money that they
are receiving on these fees. I think, currently, if you design a system, and
you send it in somewhere like $80 to $100 already, currently, that you
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them review it and design it. And then you turn
around and have to have this thing recorded at the registry and they
are lumping all these together. But everyone is already pa3ring this fee
is on there. I was wondering, had anything from the department that
was showed what they have collected currently and what... if they are
charging you $20 and it is costing them $1 to put one on a page with 50
others. Where is that money going? Was there any discussion about their
fees and locations of them?
SENATOR BELOW: No, there was no discussion of the existing fees or
the usage of those. Just the need to fund a position and this would dedicate $10 of each fee for the long-term planning position person that can
are paying to have

work with the communities.
SENATOR FRANCOUER: During testimony, can you tell me who came
in and testified in favor? Was it the department only? Or was it a group
of installers and designers out there, and did they come in and testify
on this

bill?

SENATOR BELOW: Yes, they did,

and

if

you

will hold

on a second

I

will

look at the committee report and I believe that in addition to the House
members who served on the septage task force there were industry representatives who served on that task force. And they also came and testified in support of it. It included both wastewater treatment organizations, and municipal associations, the association of septage haulers and
I believe also there was an engineer that came in support of it, and was
also affiliated with a design and engineering group.

Adopted.
Referred to the Finance Committee (Rule #24).

SB

22, requiring certified radiologic technologists for the operation of

equipment licensed under the radiological health program. Executive
Departments & Administration Committee. Vote 5-0. Ought to pass with
amendment. Senator Prescott for the committee.
2001-0983S
10/01

Amendment to SB 22
Amend the title of the bill by replacing it with the following:
AN ACT requiring the use of certified radiologic technologists
pitals operating

for hos-

equipment licensed under the radiological

health program.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1

New Paragraph; Powers and Duties of Department; Rulemaking
Amend RSA 125-F:5 by inserting after paragraph V the follow-

Added.
ing

new paragraph:

V-a. Adopt rules, pursuant to RSA 541-A concerning the reporting of
certification of hospital personnel operating medical diagnostic imaging
equipment as provided in RSA 125-F:7-a.
2 New Paragraph; Licensing and Registration of Sources of Radiation;
Operator Certification. Amend RSA 125-F:7 by inserting after paragraph
I

the following

new paragraph:

The department, through

its program, shall require hospital personnel operating licensed medical diagnostic imaging equipment, to be
persons certified as provided in RSA 125-F:7-a unless exempted under
RSA 125-F:7-a, IIL
I-a.
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3 New Section; Operators of Licensed Equipment. Amend RSA 125-F
by inserting after section 7 the following new section:
125-F:7-a Hospitals Operating Licensed Equipment; Certification; Ex-

emptions.

L For purposes of this section, "hospital" means an institution licensed under RSA 151 which is engaged in providing to patients, under supervision of physicians, diagnostic and therapeutic services for
medical diagnosis, treatment and care of injured, disabled, or sick
persons, or rehabilitation services for the rehabilitation of such persons.
n. Radiation equipment licensed by the department under this chapter which is used as medical diagnostic imaging equipment by hospital
personnel shall only be operated by persons certified by the American
Registry of Radiologic Technologists (ARRT) or persons exempted under
paragraph IIL
in. The requirements for certification of operators under paragraph
II shall not apply to persons who provide medical diagnostic imaging
services using medical diagnostic imaging equipment which is not located in a hospital.
IV. Hospital personnel using medical diagnostic imaging equipment
licensed by the department under this chapter shall be required to provide relevant records to the department pursuant to the provisions of
RSA 125-F:13.
V. The commissioner shall adopt rules pursuant to RSA 125-F: 5, Va for the information and procedures required for licensees under the
program to comply with this section. Such rules shall not require any
additional fees for certified operators or licensees.
4 Application of Certification Requirement. Any hospital personnel
employed to operate a source of radiation licensed by the radiological health program as of the effective date of this act shall not be required to comply with the certification required in RSA 125-F:7-a as
inserted by section 3 of this act until 2 years from the effective date
of this act. Any person first employed or newly employed for such purpose after the effective date of this act shall comply with the provisions of RSA 125-F:7-a.
5 Effective Date. This act shall take effect 60 days after its passage.

2001-0983S

AMENDED ANALYSIS
This

requires the use of certified radiologic technologists in hospitals for the operation of medical diagnostic imaging equipment licensed
by the department of health and human services under the radiological
health program.
bill

SENATOR PRESECOTT: Thank you Mister President. SB 22 is a precautionary step designed to protect the welfare of medical patients
in New Hampshire whose treatment or clinical analysis requires the
usage of radiological equipment. Many of us are members and our families have received benefits from this technology in our lifetimes through
simple dental x-rays or even chemotherapy treatments. When we receive
these treatments it is vital that we, as patients, have the utmost confidence and trust in those that are operating the equipment that is designed to improve our health. Therefor, it is essential that technologists
in hospitals are fully qualified and licensed to operate the machinery. This bill will ensure that this is done in our state hospitals fa-
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The committee voted unanimously, that

cilities.

pass as amended and

I

encourage the

full

this bill

357

ought

to

senate to do the same.

Thank you.
Amendment adopted.
Ordered to

third reading.

SB

162-FN, relative to privatization contracts for public service. ExecuDepartments & Administration Committee. Vote 5-0. Re-referred,
Senator Francoeur for the committee.

tive

SENATOR FRANCOEUR: Thank you Mister President, it was the opinion of the committee that this bill is a subject that would be better handled
later in the session. We believe that there is some merit to this and deserves further review of experts in the field. Once further study is put into
it and then we can take smother look at it next year and then decide what
further action should be taken on the matter. Until then we believe that
it is appropriate to re-refer back to the committee. The committee reached
this decision unanimously and I encourage the senate to follow the committee with

its

recommendation.

Adopted.

SB

162

rereferred to the Executive Departments and Admin-

is

istration Committee.

HB

123-FN, relative to the retirement system classification for the director of the division of safety services, department of safety. Executive

Departments

& Administration Committee.

amendment, Senator D'Allesandro

for the

Vote 5-0. Ought to pass with
committee.

2001-0974S
10/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

HB

by replacing

it

123-FN
with the following:

relative to the retirement system classification for the director of the division of safety services, department of safety and
relative to retirement allowances for certain state employees.

Amend the bill by replacing all after section 1 with the following:
2 New Subparagraph; Unclassified and Non-classified State Employees Restored to Service. Amend RSA 100-A:3, I by inserting after sub(b) the following new subparagraph:
Notwithstanding the provisions of RSA 100-A:7, any member who
is an unclassified or non-classified state employee eligible for retirement,
may elect to withdraw from membership and apply to receive an allowance under RSA 100-A:5. Upon such election, the member shall be deemed
to have terminated employment and withdrawn from membership with
a retirement allowance and shall not be subject to service provisions of

paragraph
(c)

RSA

100-A:7.
3 Effective Date. This act shall take effect 60 days after its passage.

2001-0974S

AMENDED ANALYSIS
allows the director of safety services, if certified as a police
officer, to maintain group II membership in the New Hampshire retirement system.

This

bill
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This bill allows an unclassified or nonclassified employee, who retires
and subsequently returns to service, to elect to receive a retirement allowance, rather than become a member of the retirement system.

SENATOR D'ALLESANDRO: Thank you, Mister President. This bill
along, with HB 181, is a bill that will allow the Director of Safety Services,
as a police officer, to maintain group II membership in the New
Hampshire retirement system. It also provides for an unclassified employee who retires and then returns to service to receive a retirement allowance if he or sHe so chooses. The committee heard very convincing
testimony in support these particular bills. The New Hampshire Poli<;e
standards and training council is one of the primary beneficiaries of this
type of legislation. Over the years the roles of their staff have been draif certified

matically transformed from simply carrying out logistical tasks to their
tasks of today, with intensive training and teaching for new recruits joining the department. However, departments such as this one Eire having
difficulty bringing in qualified officers capable of handling these responsibilities. Due to the fact that there is very little incentive for them to come
over. This legislation will rectify the situation and help alleviate staff" shortages. The committee votes unanimously that this bill ought to pass and I
ask the full Senate to do the same.

SENATOR DISNARD:

members of the retirement group
lump sum of money. What is that lump
sum of money based on? What the actuarial says, how many years he
Senator, the

elect to leave retirement, take a

may

What is it based on?
SENATOR D'ALLESADRO: I don't have
live?

a specific answer to that Senator Disnard. But what I am assuming is, it would be the number of years
of service and whatever benefits that he has coming at that point in time.
If he chooses to take that lump sum at that time. Whatever that amount
is that accrues, and I think they do a study through that actuary to find
out what that amount is, and if at that point in time the person leaves

the retirement system.

SENATOR DISNARD:

It is

not just the

money he/she has

contributed

and what interest that has been generated?

SENATOR D'ALLESANDRO:

I

think

it is

everything that the person

is

entitled to at that time. I am assuming that his contribution, the contribution has been made by the state and the interest that has accrued
in that period of time.

SENATOR DISNARD: Thank
Amendment adopted.

you.

Referred to the Finance Committee (Rule #24).

HB

181-FN, relative to group II retirement system membership for poand corrections officers who become police trainers. Executive Departments & Administration Committee. Vote 5-0. Ought to pass. Senator

lice

D'Allesandro for the committee.

SENATOR D'ALLESANDRO: Thank you. Mister President. HB 181 was
heard concurrently with HB 123 which I just reported out. This bill pertains to the Group II retirement system membership for police and corrections officers who become police trainers. As I stated in my last remarks
on HB 123, this legislation will help to alleviate a staff shortage that the
police standards and training council are currently experiencing. It will
allow younger officers to continue qualifying for group II status and will

SENATE JOURNAL

1

MAY

2001

359

help to attract well qualifying trainers to the program. As was the case
for HB 123, the committee fully supports this bill and we recommend that
it

ought

to pass.

Thank

you.

Adopted.
Referred to the Finance Committee (Rule #24).

SB 88-FN-A, establishing a travel and tourism development fund in the
department of resources and economic development and making an appropriation therefor. Finance Committee. Vote 6-0. Ought to pass, Senator Larsen for the committee.

SENATOR HOLLINGWORTH: Thank you Mister President, SB 88 establishes a travel and tourism development fund in the Department
of Resources and Economic Development. An appropriation of a dollar out of the general fund in fiscal 02-03 in this nonlapsing fund. This
bill is at the request of the department to supplement existing promotional efforts, development programs, increase partnerships within
the industry and expand activities of the New Hampshire Film and
Television office. The committee on Finance has voted unanimously
ought to pass.
Adopted.

Ordered to

third reading.

SB 101-FN, relative to mooring permits and fees. Finance Committee.
Vote 6-0. Ought to pass with amendment. Senator Below for the committee.

2001-1045S
08/09

Amendment
Amend

to

SB 101-FN

by replacing section 2 with the following:
2 Mooring of Boats on PubHc Waters; Annual Mooring Fee. RSA 270:62,
V is repealed and reenacted to read as follows:
V. An annual mooring fee of $50 shall be charged for each decal issued pursuant to this subdivision. Fees collected under this paragraph
shall be deposited in the navigation safety fund established under RSA
the

bill

270-E:6-a.

2001-1045S

AMENDED ANALYSIS
allows groups of 25 or more residents or property owners of
a town or towns in which a particular body of water is located to petition the commissioner of safety to require mooring permits on the body
of water, after which the commissioner shall hold a public hearing on the
petition. The bill also gives the commissioner of safety authority to adopt
rules establishing procedures for the public hearing process and increases
the annual mooring fee. Massabesic Lake is exempted from the provisions

This

in this

bill

bill.

SENATOR BELOW: SB 101 allows groups of 25 or more residents or
property owners to petition the Commissioner of Safety to require mooring permits on a body of water and increases the annual mooring fee
from $25 to $50. There will be no fiscal impact on county or local revenues or expenditures. The monies generated will depend solely on the
number of permits applied for, therefor the department is unable to determine the exact increase the additional fee would create. However, in
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year 2000, about $119,000 was generated from these permits and
that fee will double and all money will be deposited in the navigation
safety fund. The committee on Finance does recommend an amendment
so that the fee is only raised by legislation at this time and is not subject to annual adjustments as was stipulated in the bill as it came out of
the Wildlife & Recreation committee. The committee on Finance unanifiscal

mously recommends ought

to

pass with

amendment and

I

urge you to

do the same.

Amendment adopted.
Ordered to

third reading.

SB

131-FN-A, establishing a study committee relative to charitable bingo
operations. Finance Committee. Vote 6-0. Ought to pass. Senator Boyce
for the committee.

SENATOR BOYCE:

Senate Bill 131 as amended by the senate will study
aspects of charitable bingo games which are regulated by the sweepstakes commission. The bill was amended by the Ways & Means committee to be an overall study of charitable bingo from its original intent
to allow multi-hall linked bingo. Since as amended, this bill has no fiscal impact and the Finance committee voted unanimously ought to pass
and I urge you to agree.
all

Adopted.

Ordered to

third reading.

SB 134-FN-A, establishing a committee to study allowing the use of
business logo signing on the mEunline of limited access and divided highways. Finance Committee. Vote 6-0. Ought to pass. Senator Eaton for
the committee.

SENATOR EATON: SB 134 will establish a two year pilot program to
allow businesses to use their logos on directional signs for an additional
fee and will create a committee to evaluate the program and recommend legislation. This legislation will help to enhance tourism across
the state, hopefully, bring in increased revenue. The legislative budget assistant has determined this bill will have a total fiscal impact of
less than $10,000 in each of fiscal years 2001-2005 and the committee
voted unanimously ought to pass.
Adopted.

Ordered

SB

to third reading.

to the sale, registration, and use of 3-wheeled allterrain vehicles for off-highway recreational use. Finance Committee.
Vote 6-0. Ought to pass, Senator Eaton for the committee.

165-FN, relative

SENATOR EATON:

This

bill

was

before the body about a

week and

half

to fiscal and what this will do is require anyone registering the 3-wheeled all-terrain vehicles to go through the safety course

ago before

that

is

it

went

offered by Fish

& Game.

Adopted.

Ordered to

third reading.

SB

53, relative to attorneys' fees in certain circumstances under the
workers' compensation law. Insurance Committee. Vote 5-0. Ought to

pass with amendment. Senator Hollingworth for the committee.
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2001-0935S
09/01

to SB 53
with the following:
1 Attorneys' Fees Authorized. Amend RSA 281-A:44, II to read as follows:
II. No attorney representing a claimant shall contract for, charge for,
or collect a fee for legal service rendered to the claimant at the department level unless the fee has been approved by the commissioner. In
determining the amount of the adlowable fee, the commissioner shall consider, among other things, the nature, length and complexity of the service performed, the usual and customary charge for work of the like kind
and the benefit accruing to the claimant as a result of the legal service
performed; provided, however, that when an insurance carrier, self
insurer, or payor acting on behalf of such carrier or self insurer
disputes the causal relationship of a medical bill to the claimant's
injury, or whether a medical bill was required by the nature of the
injury, and denies payment of such bill, is after a hearing, ordered
to pay or reimburse the bill by the commissioner, the employee shall
be entitled to reimbursement of reasonable counsel fees and costs
as approved by the commissioner.

Amendment

Amend

the

bill

by replacing section

1

SENATOR HOLLINGWORTH: SB 53 will assist in placing employees
on a more level playing field with insurers and employers when filing
for workers' compensation. It is important to note that this bill requires
attorneys' fees to be reimbursed only if the client wins the case. While
the vast majority of insurance carriers act most appropriately, this bill
is being introduced for a very small portion and will help prohibit the
possibility of insurance carriers making frivolous objections and denials of payments to claimants. This bill is unanimously recommended
ought to pass.
SENATOR KLEMM: Does the amendment
SENATOR HOLLINGWORTH: No.

add a fee?

Amendment adopted.
Ordered to

third reading.

SB 65, allowing licensed alcohol and drug counselors to obtain third
party payment and establishing a committee to study levels of licensure
of alcohol and drug counselors. Insurance Committee. Vote 5-0. Inexpedient to legislate. Senator Wheeler for the committee.

SENATOR WHEELER: When I filed this bill during our filing period last
year I knew that we needed to help people find appropriate treatment for
substance abuse addiction. But I was not certain what the first step should
be when I filed it. Therefor, I started with third party payment, but that
is not the appropriate first step. I subsequently learned that whereas licensed alcohol and drug abuse counselors provide valuable services in
New Hampshire, our qualifications for licensure is inadequate. Currently,
18 states have laid back licensure and 10 of these require masters degrees.
New Hampshire is one of only two states with no formal education requirements, not even a high school diploma. Due to the education standards in other states. New Hampshire's licensed alcohol and drug substance abuse counselors don't even have reciprocity as they did when they
were certified. So I realized that we need to start with licensure, and I
had asked to have the bill vacated to Senate Executive Departments &
Administration that proved to be impossible. Therefor, I agreed to say that
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bill should be inexpedient to legislate this year and that I would
submit for next year 2002 a licensure bill. The Insurance Committee
agreed with this and I immediately forgot to file the bill during the filing
deadline. So publicly announce that I am going to have to come before
Senate Rules Committee to file the bill for 2002, but in the meantime, I do

the

ask the Senate to support the inexpedient to legislate motion, understanding that a licensure bill will be coming forward next year. Thank you.

Committee report of inexpedient

to legislate is adopted.

HB 637-FN, requiring annual training for members of the workers' compensation appeals board. Insurance Committee. Vote 5-0. Ought to pass.
Senator Wheeler for the committee.

SENATOR WHEELER: HB 637 is one of several steps that is being
taken internally to improve the quality of the state workers' compensation appeals board. There have been some concerns raised that the
lack of any formal training for board members coupled with the absence of any visible authority by the department of labor over the board
may result in a board of appeals that has not reached its full potential.
Requirement of training for board members would result in a highly professional board that is capable of making sound and informed decisions.
The Labor Commissioner will have the authority to temporarily suspend activities of any member that fails to complete this training on an
annual basis. All that attended the hearing agreed that this is the right
direction towards reforming certain aspects of the appeals board, and
the committee voted unanimously ought to pass and I urge the full
Senate to do the same.
Adopted.
Referred to the Finance Committee (Rule #24).

CACR

16, relating to procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter. Judiciary Committee. Vote 3-1. Ought to pass with amendment. Senator Fernald for
the committee.

SENATOR FERNALD:
today

I

would defer

to

Given the number of Senators who are absent
Senator Hollingworth for a motion to table this bill.

2001-1043S
04/10

Amendment
Amend the title
RELATING TO:

to

CACR

of the resolution by replacing

PROVIDING THAT:

16
it

with the following:

procedure for nomination and review of judges.
judges shall be nominated and selected by an independent commission £ind reviewed every 10 years
thereafter.

Amend

the resolution by replacing

all after

the enacting clause with the

following:
I. That article 46 of the second part of the constitution be repealed
and readopted to read as follows:
[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the militia, shall be nominated and appointed by the governor and council; and
every such nomination shall be made at least 3 days prior to such ap-
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pointment; and no appointment shall take place, unless a majority of the
council agree thereto. Beginning January 1, 2003, all judicial officers
shall be nominated and appointed by the governor and council from
individuals recommended to the governor by the judicial commission.
The commission shall consist of the following: one member from each
executive council district appointed by the governor, 2 of whom shall be
attorneys licensed to practice law in the state of New Hampshire; 2 members appointed by the president of the senate, one of whom shall be an
attorney licensed to practice law in the state of New Hampshire; 2 members appointed by the speaker of the house, one of whom shall be an
attorney licensed to practice law in the state of New Hampshire; and 2
members to be appointed by the chief justice of the New Hampshire supreme court, one of whom shall be an active or retired judge of a state
court. No member shall be an elected official or an active or retired judge
of any state court other than the active or retired judge appointed by the
chief justice of the supreme court. No more than 6 members of the judicial commission shall be members of any one political party. Members
shall serve terms of 3 years and no member shall serve more than 2 full
terms. No member shall be eligible for appointment to a state judicial
office so long as he or she is a commission member and for one year
thereafter. The governor shall select the chair of the commission who
shall have the power, together with a majority of the commission members, to establish any rules and procedures to aid in the commission's
selection of the most qualified persons for recommendation to the governor for nomination to judicial office. In evaluating candidates for judicial office, the commission shall consider such factors as integrity, legal

knowledge and ability, judicial temperament, impartiality, commitment to
justice, experience, diligence, administrative and communicative skills,
and public service. Candidates for judicial office shall be considered without regard to race, religion, gender, national origin, sexual orientation,
or political affiliation. When a vacancy occurs in a judicial office, the
governor shall forthwith notify the chair of the commission of the vacancy. The commission shall proceed with diligence to recommend to the
governor the names of the most qualified persons for each vacancy. The
governor's nomination of a person to fill a vacancy occurring in a judicigd office shall be made from the list of names submitted by the commission. All records and deliberations with respect to persons under consideration as nominees or prospective nominees shall be held in strict
confidence by the commission but shall be available to the governor. The
names of persons considered by the commission shall remain confidential except to the extent necessary for the commission to carry out its
responsibility to evaluate candidates. The commission shall, every 10
years, review those judicial officers appointed under this article. In reviewing judicial officers, the commission shall consider factors such as
integrity, legal

knowledge and

ability, judicial

temperament, impartial-

commitment to justice, diligence, adherence to the code of judicial
conduct, and administrative and communicative skills. Upon completion
of review, the commission may remove a judge from office upon a majority vote of the commission. Any person holding a judicial appointment
ity,

adopted shall not be subject to review.
to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
at the time this article
II.

is

That the above amendment proposed

364
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an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of repealing and readopting article 46 of the constitution to read as follows:
[Art.l 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the militia, shall be nominated and appointed by the governor and council; and
every such nomination shall be made at least 3 days prior to such appointment; and no appointment shall take place, unless a majority of the council agree thereto. Beginning January 1, 2003, all judicial officers shall be
nominated and appointed by the governor and council from individuals
recommended to the governor by the judicial commission. The commission shall consist of the following: one member from each executive council
district appointed by the governor, 2 of whom shall be attorneys licensed
to practice law in the state of New Hampshire; 2 members appointed by
the president of the senate, one of whom shall be an attorney licensed to
practice law in the state of New Hampshire; 2 members appointed by the
speaker of the house, one of whom shsdl be an attorney licensed to practice law in the state of New Hampshire; and 2 members to be appointed
by the chief justice of the New Hampshire supreme court, one of whom
shall be an active or retired judge of a state court. No member shall be
an elected official or an active or retired judge of any state court other thsm
the active or retired judge appointed by the chief justice of the supreme
court. No more than 6 members of the judicial commission shall be members of any one political party. Members shall serve terms of 3 years and
no member shall serve more than 2 full terms. No member shall be eligible for appointment to a state judicigd office so long as he or she is a

commission member and for one year thereafter. The governor shall select the chair of the commission who shall have the power, together with
a majority of the commission members, to establish any rules and procedures to aid in the commission's selection of the most qualified persons
for recommendation to the governor for nomination to judicial office. In
evaluating candidates for judicial office, the commission shall consider
such factors as integrity, legal knowledge and ability, judicial temperament, impartiality, commitment to justice, experience, diligence, administrative and communicative skills, and public service. Candidates for
judicial office shall be considered without regard to race, religion, gender, national origin, sexual orientation, or political affiliation. When a vacancy occurs in a judicial office, the governor shall forthwith notify the
chair of the commission of the vacancy. The commission shall proceed with
diligence to recommend to the governor the names of the most qualified
persons for each vacancy. The governor's nomination of a person to fill a
vacancy occurring in a judicial office shall be made from the list of names
submitted by the commission. All records and deliberations with respect
to persons under consideration as nominees or prospective nominees shall
be held in strict confidence by the commission but shall be available to

the governor. The names of persons considered by the commission shall
remain confidential except to the extent necessary for the commission to
carry out its responsibility to evaluate candidates. The commission shall,
every 10 years, review those judicial officers appointed under this article.
In reviewing judicial officers, the commission shadl consider factors such
as integrity, legal knowledge and ability, judicial temperament, impartial-
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commitment to justice, diligence, adherence to the code of judicial conduct, and administrative and communicative skills. Upon completion of
review, the commission may remove a judge from office upon a majority
vote of the commission. Any person holding a judicial appointment at the
time this article is adopted shall not be subject to review."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include 2 squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments proposed by the 2001 General Court" shall be printed in
bold type at the top of the ballot.
VI. That any proposed amendment approved by 2/3 of those voting
on the amendment, shall become effective when the governor proclaims
ity,

its

adoption.

2001-1043S

AMENDED ANALYSIS
This constitutional amendment-concurrent resolution provides that
beginning January 1, 2003, the judicial selection process shall be conducted through a judicial commission which shall recommend to the governor and council qualified candidates for judicial office. The judicial commission shall, every 10 years, conduct a judicial review process and may
reappoint or remove a judge by a majority vote.

SENATOR FERNALD:
today

I

would defer

to

Given the number of Senators who are absent
Senator HoUingworth for a motion to table this bill.

Senator HoUingworth moved to have CACR 16, relating to procedure for
nomination and review of judges. Providing that judges shall be nominated and selected by an independent commission and reviewed every 8
years thereafter, laid on the table.

Adopted.

LAID ON THE TABLE

CACR

16, relating to procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter.

SB

24, establishing a judicial nominating commission. Judiciary
mittee. Vote 4-0. Rereferred, Senator Fernald for the committee.

Com-

SENATOR FERNALD: As you see from your calendar, the committee has
voted in favor of CACR 16 and we had a couple of other bills which had
to do with same general subject of Judicial reform. And we are asking
the Senate to allow us to re-refer the other bills pending resolution and
action taken on CACR 16.
Adopted.

SB 24 is re-referred
SB 67-FN, relative to

to the Judiciary

Committee.

costs of locating and apprehending persons improperly at large for driving-related offenses. Judiciary Committee.

Vote

5-0.

mittee.

Ought

to pass

with amendment. Senator Roberge for the com-
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2001-0914S
03/01

Amendment

to

SB 67-FN

Amend the bill by replacing sections 1-2 with the following:
1 Motor Vehicles; Drivers' Licenses; License Suspension and Revocation; Suspension for Forfeitures of Recognizances; Funding for Location
and Apprehension. Amend RSA 263:56-d to read as follows:
263:56-d Suspension for Forfeitures of Recognizances. Notwithstanding the provisions of RSA 263:56-a, the procedure for suspension of licenses and collection of payments for forfeited recognizances for driving
offenses shall be in accordance with RSA 597:38-b. Payments collected
by the court under RSA 597:38-b shall be deposited into a special fund,
as the default bench warrant fund. The commissioner may draw
on such fund to pay the cost of state, county, and local law enforcement
officials who make arrests pursuant to bench warrants issued for persons improperly at large for driving-related offenses up to a maximum
amount of $100 per bench warrant. The commissioner m.ay also draw
upon such fund to establish one frill-time position, the duties of
which shall be to locate and apprehend persons improperly at
large for driving-related offenses. The person employed in such
position shall be a peace officer, certified under RSA 188-F:26, and
shall be a classified employee, classified at least at labor grade 17.
On or before July 1 of each year, the commissioner shall submit a
report to the joint legislative fiscal committee detailing the number of people apprehended pursuant to this section, any offenses
charged, and the amount of money received as a result of the apprehensions. The commissioner shall adopt rules, pursuant to RSA 541A, relative to the disbursement of moneys from the default bench WEurant
fund to pay the costs related to law enforcement officials and bench warrants. The commissioner may also draw upon such fund to pay the cost
of breath analyzer machines, upon the recommendation of the advisory
committee on breath analyzer machines pursuant to RSA 106-G:1.
2 Proceedings in Criminal Cases; Bail and Recognizances; Forfeitures
of Recognizances and Actions Thereon; Collection of Forfeitures, Motor
Vehicles; Costs of Motor Vehicle Inspectors. Amend RSA 597:38-b, II to
read as follows:
II. Payments of the forfeited recognizance under paragraph I shall be
sent to the department of safety smd deposited into a special fund, known
as the default bench warrant fund, established in RSA 263:56-d to pay the
costs of state, county, and local law enforcement officials who make arrests pursuant to bench warrants issued for persons improperly at large
for driving-related offenses, to pay the costs of a person employed
pursuant to RSA 263:56-d incurred in locating and apprehending
persons improperly at large for driving-related offenses, and to pay
the cost of breath analyzer machines.

known

2001-0914S

AMENDED ANALYSIS
permits the commissioner of safety to draw on the default
bench warrant fund to fund a position dedicated to locating and apprehending persons improperly at-large for driving-related offenses.

This

bill

SENATOR ROBERGE: SB 67 is an act relative to costs of locating and
apprehending persons improperly at large for driving-related offenses.
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SB 67 permits the Commissioner of Safety to draw on a default bench warrant fund to pay the cost of the department of safety personnel to locate
and apprehend persons improperly at-large for driving-related offenses.
These people who have not paid court fines it is anticipated as much as
$600,000 can be recovered. The committee amendment requires annually, the Commissioner to submit a report to joint legislative fiscal committee detailing the number of people apprehended under this bill and
any offenses charged and the amount of money received as of a result
of these apprehensions. The committee unanimously recommends that
SB 67 be adopted.

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SB 86-FN, establishing a process for reviewing judges. Judiciary
mittee. Vote 4-0. Rereferred, Senator Fernald for the committee.

SENATOR FERNALD:
that

we would

Com-

what I said on SB 24 this is another one
pending action on CACR 16.

Ditto on

like to re-refer

Adopted.

SB
SB

rereferred to the Judiciary Committee.
114, establishing a commission to study the nomination and appointment of judges. Judiciary Committee. Vote 5-0. Ought to pass with amendment, Senator Fernald for the committee.

86

is

2001-0930S
04/10

Amiendment

Amend

the

AN ACT

title of

the

bill

to

by replacing

SB
it

114
with the following:

establishing a committee to study issues relating to judicial
reform, and making an appropriation therefor.

Amend the

bill

by replacing

all after

the enacting clause with the follow-

ing:
1 Committee Established. There is established a committee to study
judicial reform issues.
2 Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Legislative members of the committee shall receive mileage at the
legislative rate when attending to the duties of the committee.
3 Duties. The committee shall study:
I. The merits of an independent professional conduct committee.
II. The desirability of an integrated Bar association.
III. Whether all judges should be full-time.
rV. Whether the various courts can be administered by one authority.
V. The extent to which judges are participating in activities outside
of their judicial responsibilities.
VI. Whether judges can be appointed to serve in more than one court.
VII. Whether the courts are using technology in the most effective

manner
VIII.

purpose.

possible.

Any

other related issues

deemed relevant

to the committee's
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Quorum. The members of the study committee shall
from among the members. The first meeting of the
be called by the first-named senate member. The first

elect a chairperson

committee shall
meeting of the committee shall be held within 45 days of the effective

date of this section.
5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2001.
6 Appropriation. The sum of $50,000 for the fiscal year ending June
30, 2001 is hereby appropriated to the committee established by this act
for the purpose of assuring that the committee's staffing and research
needs are satisfied, and to provide payment for expert testimony from
individuals in other states as may be requested by the committee. The
governor shall draw a warrant for said sum out of money in the treasury not otherwise appropriated.
7 Effective Date. This act shall take effect upon its passage.

2001-0930S

AMENDED ANALYSIS
establishes a committee to study judicial reform issues and
makes an appropriation of $50,000 for the fiscal year ending June 30, 2001
for staffing, research, and expert testimony as required by the committee.

This

bill

SENATOR FERNALD:

This was originally Senator Pignatelli's bill to have
a study committee on the issue of judicial reform and then because the
committee passed CACR 16 didn't seem like we really needed a committee to study that this time. However, Senator Gordon had the idea that
we should have wider-ranging study on the judiciary and the bar and the
legcd system. That has really become Senator Gordon's bill and he is not
here because he is testifying over in the House. So he asked someone else
to bring this out for the committee and that is what I am doing. The commission would study a number of things, the merits of an independent
professional conduct committee. Whether we should continue with an integrated bar association, whether all judges should be full-time, whether
various courts can be administered by one authority than by the different levels we have. Whether judges can serve on more than one court.
Whether we are using technology effectively, and other issues that may
be relevant to the committee. The committee has voted in favor of this and
we urge your support.

Senator Fernald, could you clarify for me behaven't looked quickly at it. Is this going to be a commission that
actually is going to draw on resources that don't happen to be elected if

SENATOR MCCARLEY:

cause

you

I

will, or is this legislative

SENATOR FERNALD:

It

committee?

said commission, the bills in the prepared re-

marks from Senator Gordon said commission, and, however, it does say
committee in the amendment: three senators and three house members.
SENATOR MCCARLEY: Would you beheve as a follow-up. Senator Fernald,
this is a topic of such

have made a

lot

importance that

more

I

think the idea of a commission might
believe that I think that?

Would you
would believe

sense.

SENATOR FERNALD: I
that. Would you believe that the
talk in our committee has been that every time we recommend a commission that the House turns it into a committee and we have sort of
given up trying to get commissions through.
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have become very disappointed when we give

out to the House on a regular basis.

SENATOR FERNALD:
Amendment adopted.

1

Thank

would believe

you.

that.

Referred to the Finance Committee (Rule #24).

HB 377, permitting the state of New Hampshire to file petitions with the
probate court seeking review of actions by a power of attorney. Judiciary
Committee. Vote 5-0. Ought to pass, Senator Fernald for the committee.

SENATOR FERNALD: Under current law if someone feels that someone that is holding the power of attorney may have not been acting properly, a petition can be filed with Superior Court asking for an accounting of the person holding the power to explain how they have been using
the power. If they have taken money and what have they done with it
and so on. And, currently, if the State has some concern about what the
person with the power of attorney has been doing, it is the office of the
Ombudsmen who has to bring this petition. And oftentimes it is the Department of Health and Human Services in general that has an issue,
because they may be asked to provide nursing home care to the Medicaid program for an elderly person and then they ask where did all the
money go? And there is a power of attorney who may or may not know
where all the money went. This bill will allow the Department to bring
the petition into court that asks the person holding the power of attorney to explain what actions have been taken using the power of attorney. Then there are a couple of other changes in the bill that really are
just housekeeping changes. The committee voted in favor of this and we
think it is a good bill and we urge your support.
Adopted.

Ordered to

tliird

reading.

HB

124, establishing a committee to study on-line and electronic voting. Public Affairs Committee. Vote 4-0. Ought to pass. Senator O'Neil
for the committee.

SENATOR O'NEIL: New Hampshire has long held the proud tradition
of holding the first in the nation primary and it resulted in our citizens
being among the most actively political residents in the country. If we
are to continue on the cutting-edge of American politics, it is important
that we recognize technological changes that affect our democratic system. In recent years we have observed the development of a technology
that will undoubtedly revolutionize American democracy in the near
future. The implementation of on-line voting has already been established and attempted in various elections across the country and it is
only a matter of time before it becomes a national fixture. Because we
pride ourselves on leading the rest of the country in the national elections, it is important that we establish a committee that will review the
logistics and the benefits of creating on-line voting in New Hampshire.
The committee agreed unanimously that this is an important project to
our state and recommends that it ought to pass.
SENATOR BOYCE:

I rise in opposition to this. I realize that this is only
a study, but there so may problems related to on-line voting, with voting fraud being virtually guaranteed if we should ever go to such a system. Having been involved with computers for most of my working life,
I understand the complexity of the software that would be necessary in
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order to accomplish on-line voting. Having written programs with builtin safeguards to prevent unauthorized access, I also understand that it
is not only possible, but commonplace for programmers to put in little
back doors, as they are called. That allows them access to software after it has been formalized and put in place. In fact, that situation is so
rampant that I do not believe that within our lifetime on-line electronic
voting will be safe and secure for us to do the business of electing Representatives and Senators in this state. I do not believe that this is something that we should be studying. I think that being first in the nation
means that we could also be first to recognize the inherent dangers in
this system that is being proposed in this study. I think we should be
the first to stand up and say, no, we will not do on-line or electronic
voting. Thank you.

SENATOR FERNALD:
votes in

I

just

want

New Jersey and they do

My brother

to say a couple of words.
electronic voting, and I don't

know how

works, not on-line, but it is a computerized system. And I immediately
express concern on how do you insure the integrity of the system if it is
all electronic? And I am not sure what the Secretary of the State, William Gardner thinks about it. I am sort of two minds on it; on one hand,
intuitively, I am concerned about it, and on the other hand, maybe that
is where the study committee can find out how do you do it, for example,
a recount, when you have done computer voting. Because you do not
have a paper trail to recount so are you looking for bits and bytes or how
do you exactly do it? I just wanted to give my thoughts. I suppose I will
vote for this, but I am not real keen on study committees in general, but
there is a lot of discussion on this and I guess we should get more information for the legislature on electronic voting.
it

SENATOR BARNES: I think comments from both previous two senators
are right on target. I think the study committee will certainly hear more
from Senator Boyce, who seems to have a good handle on electronic type
situations. I would suggest that if this passes that Senator Boyce might
be a member of the committee.
SENATOR D'ALLESANDRO:

I just want to speak briefly in support of the
indicative for us to look at all possibilities. We are
in a technological age, and share Senator Boyce's concerns. I was in the
software development business and I know that hackers do get into systems and I know that there are glitches in software and so forth. But to
exclude just looking at something, because of the fact that we have a
perception that it is not going to work, I don't think that is to our credit.
We should be looking at all avenues to allow greater voter participation.
The one thing that we have seen since 1960 in this country is an absolute demise of the voting process. We have seen fewer and fewer people
coming to the polls on Election Day. So anything that we can do to induce
people to participate in the process is something that we should consider.
As public officials, we want public input, we want public participation and
by looking at this it may provide opportunities for us to come up with other
methodologies that will induce participation.

legislation.

I

think

it is

Adopted.

Ordered to third reading.

HB

130, relative to the maintenance of boundaries and fences. Public
Affairs Committee. Vote 4-0. Ought to pass, Senator Disnard for the committee.
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SENATOR DISNARD: This bill was passed by the House and it appeared
before the Executive Departments & Administrations committee this past
week. It clarifies several vague details in the existing legislation regarding
the use offences. This should have appeared before the Public Affairs committee. The are several features of the bill that I would like to point out to
the Senate. This bill was studied for approximately two years by a committee and they dabbled in almost every law regarding fences that is on the
books since the beginning of the state. This bill will place liability for failure to fence a dangerous waterway on the owner, thereby encouraging
to look out for the general welfare of the neighbors and others who
may be affected by the dangerous waterways. This bill also states that a
person shall be guilty of willful trespass if that person removes fence materials from another persons land without permission, and this refers specifically of stone in stone walls. The landowner will be entitled to recover
any of the lost fence materials from the trespasser I know none of this
would be involving any of you people, but if you're interested in spite fences,
you will notice that if you have a spite fence it will increase one foot in
height from on fi*om five feet to six feet. The committee believes that this
bill will make some valid changes and we voted 4-0 that this bill ought to
pass and I encourage the full Senate to do the same.

owners

SENATOR HOLLINGWORTH: Senator Disnard, I didn't see this before,
but, the water area where you have to fence, I am a little concerned because it says it shall be any brook, river, creek, pond or ditch to be fenced.
am a little concerned about that because sometimes those can be dry
areas and then at other points they can be wet. Plus, I also wonder about
whether we are not supposed to construct things in the wetland. I am a
little concerned as to what that would mean. Could you give me some
insight to that or comfort on that?
I

SENATOR DISNARD:
the committee. But the

I

can give you some insight.

I

am not

a

member

of

way that I

listened to it, if there was stream, it didn't
or a dry gulch, if there was a river, small

say gmything about a dry water
a pond. If there was trespassing permitted on there which would
cause liability dangerous to the individual crossing, that there should be a
fence. I am not that familiar with it, and we listened to the committee, and
we trusted the committee, and I ask the senate to pass it.
river, or

SENATOR HOLLINGWORTH: When

you say trespassing, so in other
posted the land or an individuaJ posted the land and said no trespassing then they would not have to meet the requirement of the fence?

words

if I

SENATOR DISNARD: Tell you the truth, I am just reporting to you what
we heard and that is an intelligent question. I am not that familiar with
it

and

I

was not on the committee.

tion, or a

If you wish to take further senate acparliamentary procedure then I suggest for you to do so.

SENATOR HOLLINGWORTH:
that

I

Could I possible get this tabled just so
could get some more information?

Senator Francoeur moved to have HB 130, relative to the maintenance
and fences, laid on the table.

of boundaries

Adopted.

LAID ON THE TABLE
HB 130, relative to the maintenance of boundaries and fences.
HB 397, establishing a committee to study the status of veterans in New
Hampshire. Public Affairs Committee. Vote
Barnes for the committee.

4-0.

Ought

to pass,

Senator
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SENATOR BARNES: This bill establishes a committee to study the status of Veterans in the State. Currently, we have 140,000 veterans. The
States Veterans Council asked us to form a committee and there are all
sorts of issues out there that they would like to possibly have discussed.
The committee voted 4-0 ought to pass and I would appreciate support
of the full body.
Adopted.

Ordered to

third reading.

HB 479, relative to dead bodies.

Public Affairs Committee. Vote 4-0. Inexpedient to legislate. Senator Roberge for the committee.

SENATOR ROBERGE: The committee recommends that this bill is inexpedient to legislate. Due to the fact that this legislation would directly contradict federad regulations that are already place. We believe that this fact
was overlooked by the House when they passed this, which leaves it to the
Senate to see that this bill is inexpedient to legislate. The committee voted
4-0 on this decision and I encourage you, the full Senate to do the same.
Committee report of inexpedient to

legislate is adopted.

SB

132, directing the department of health and human services to coordinate a comprehensive review of demographic trends in the New Hampshire population and the impact of such trends. Public Institutions Health
and Himian Services Committee. Vote 4-0. Ought to pass with amendment, Senator McCarley for the committee.

2001-1018S
01/09

Amendment

to

SB

132

Amend RSA

126-A:4, V(c) as inserted by section 2 of the bill by replacing it with the following:
(c) The department shall report on or before November 1, 2001 and
thereafter on or before November 1 in odd-numbered years to the governor, the president of the senate, and the speaker of the house relative
to the progress of its efforts under this paragraph and such report shall
include recommendations for legislation. The final report shall be submitted on or before November 1, 2007.

SENATOR MCCARLEY:

Ten

that this body wiU be asked to

twenty years down the road the decisions
make will be driven by changing demograph-

to

A long-term comprehensive study, a state demographics trends is
needed to prepare for that day. The elderly and the aging issues are not personal health issues, they are commimity issues that have an impact on our
housing, and our business, our workhorses, and our infrastructure. SB 132
will help the legislature and the state prepare for the future by directing
the Department of Health and Human Services to conduct a comprehensive review of demographic trends in conjunction with other state departments and agencies. The committee made minor changes to the reporting procedures in cooperation with the department and the bill sponsor. The
committee recommends SB 132 ought to pass with amendment.
ics.

Amendment
Ordered to

SB

adopted.

third reading.
to treatment for individuals with disabilities and
therefor. Public Institutions Health and
Vote 3-1. Ought to pass with amendment. Senator

161-FN-A, relative

making an appropriation

Services Committee.
Wheeler for the committee.

Human
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2001-1015S
01/09

Amendment
Amend paragraph

I

to

SB 161-FN-A

of section 6 of the bill by replacing

it

with the

fol-

lowing:

The commission shall receive recommendations from the departof health and human services of proposed program sites. The commission shall review the programs, services, and security provisions for
each prospective program site, shall consult with representatives of the
community in which a proposed program site is located, and shall give due
consideration to local concerns. The commission shall conduct a public
hearing in those communities where such a proposed site would be located. The department of health and human services shall make a presentation at each public hearing regarding the proposed program, including the number of individuals to be served and the staffing and security
provisions incorporated into the proposed program.
I.

ment

Amend the bill by
9 New Chapter;

replacing all after section 8 with the following:
Specialized Treatment Program. Amend RSA by inserting after chapter 135-D the following new chapter:

CHAPTER

135-E

SPECIALIZED TREATMENT PROGRAM
135-E: 1 Definitions. In this chapter:
I. "Commissioner" means the commissioner of the department of health

and human

services.

"Department" means the department of health and hum£in services.
135-E:2 Specialized Treatment Program.
I. The department shall establish, subject to available appropriations, a specialized therapeutic program including secure residential
care and community-based after-care treatment which is designed to
meet the needs of individuals with significant cognitive limitations as
well as affective or thought disorders, severe emotional disturbances,
and significant functional limitations who engage in behavior that
potentially endangers their community. Such programs shall be utilized
when less restrictive alternatives do not provide adequate safety and
security to the community.
II. One component of the program shall be designed specifically to
meet the needs of young adults with serious emotional disturbance or
significant learning disabilities who have been in placement through the
department under RSA 169-B or RSA 169-C and who continue to need
intensive treatment in order to receive the support and supervision they
require until they achieve the full benefit of the treatment that has been
initiated during their minority. A young adult who meets admission criteria for the program shall be admitted on a voluntary basis, or by consent of his or her guardian.
III. The department may, if necessary, request the appointment of
a guardian as provided in RSA 464-A for an individual who may be legally incapacitated and who is determined to need a specialized treatment program established pursuant to this chapter.
IV. Individuals receiving treatment from a specialized treatment program established pursuant to this chapter shall have all the rights guaranteed by RSA 171-A to persons with developmental disabilities, except
to the extent necessary for safety or security.
V. A comprehensive clinical assessment shall occur prior to any admission, discharge, or transfer from the program.
II.
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135-E:3 Rulemaking. The commissioner shall adopt rules, pursuant to
541-A, relative to:
I. Admission and discharge criteria for the program.
II. Program requirements.
III. The rights of individuals receiving treatment.
IV. Periodic review of each individual's treatment to determine if the
individual is served in the least restrictive setting consistent with the
safety and security of the community.
V. Quality assurance processes and criteria for the program.
VI. Any other matter necessary to the administration of this chapter.
10 Rights Guaranteed. Amend RSA 171-A:29 to read as follows:
171-A:29 Rights Guaranteed. All rights guaranteed by RSA 171-A to
persons with developmental disabilities shall be retained by persons involuntarily admitted under RSA 171-B except [ where safety or security
mandates restriction of such rights to the extent necessary for safety
or security. Any restriction of rights under this section may be appealed
to the commissioner pursuant to rules adopted by the commissioner under RSA 17 1-A:3.
11 Order of the Court. Amend RSA 171-B: 12 to read as follows:
171-B:12 Order of Court. If, after the hearing, the court finds by clear
and convincing evidence that the person meets the standard set forth
in RSA 171-B:2, the court shall order the person to submit to the least
restrictive alternative of the following alternative consistent with

RSA

]

the security and protection to the public:
I. Treatment and services in a receiving facility within the state developmental services delivery system or the residential settings specified in RSA 135-E:2;
II. Treatment and services within the state developmental services
delivery system pursuant to RSA 171-A:4 other than in-patient treatment; or
III. Treatment and services in the secure psychiatric unit if the court
determines that the programs and placements enumerated in paragraph
I or II do not provide sufficient security and protection to the public.
12 Appropriation. The sum of $228,042 for operations and administration and the siun of $300,000 for capital expenditures for the fiscal year
ending June 30, 2002 and the sum of $1,248,059 for operations and administration and the sum of $300,000 for capital expenditures for the fiscal
year ending June 30, 2003 are hereby appropriated to the department of
health and human services for the purposes of this act. The governor is
authorized to draw a warrant for said sums out of any money in the treasury not otherwise appropriated.
13 Effective Date.
I. Section 8 of this act shall take effect July
II.

The remainder

1,

2004.

of this act shall take effect July

SENATOR WHEELER: SB

1,

2001.

161 was requested by the Department of
Health and Human Services to improve the state's capacity to respond to
the needs of individuals with disabilities whose behavior brings them in
contact with the criminal justice system. As of August 2000, the department identified 35 individuals who are physically or sexually aggressive
or who set fires, who are not receiving the extensive services that they
need primarily due to their offending behaviors. In August, 7 of the 35
were on the priority one, waiting for developmental services system. Two
of the 35 were committed under RSA 171-B to a restrictive facility. About
a third of this group is in need of immediate services while the remainder will need services in the near future. Since August, more individuals
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needing the type of services described in the bill have become known to
the service system. The amendment to this bill is foimd on page 12 of your
calendar. It was worked on by the Department of Health and Human
Services and Disabilities Rights Commission. The bill is in response to a
law that we passed in 1994, that is the RSA 171-B, which it allows for the
involuntary commitment of individuals who are mentally retarded who
have committed a serious felony and are found incompetent to stand
trial. In 1994 we gave this only $1 and so the area agencies are meeting to use their existing resource to pay for this forensic population. And
they are diverting funds that we expected to go to the regular programs
including eliminating the wait list for services. The bill clarifies the defiwas very important. The Moore Cennition of mental TAPE
ter is one of twelve area agencies throughout the state that supports
individuals with developmental disability and acquired brain disorder.
The Moore Center service includes Auburn, Bedford, Candia, Goffstown,
Hooksett, New Boston, Manchester, and Londonderry. And their CEO
testified in favor of the bill sajdng that it would provide funding and establish a commission to review residential sites for the provision of highly
specialized services to developmentally disabled clients who also have serious and frequently dangerous behaviors. Providing care for this population presents many unique challenges, not providing care creates a very
significant risk to New Hampshire neighborhoods. He went on for several
pages and it is very well thought out and his concluding remark is we
desperately need a long-term statewide solution and SB 161 is an important step in that direction and I urge this senate support for this important and necessary piece of legislation.

CHANGE

SENATOR BOYCE:

I rise in opposition to this bill, as Senator Wheeler
this is an outgrowth of that bill in 1994 which had an appropriation of $1. Two years ago in the budget there was a request for 1.2
million dollars per year for this program and when questioned the Department indicated that it was serving two people for 1.2 million dollars
a year. As she said, this passed with a $1 appropriation when it passed
originally. They have created a system that to tske care of this very small
population of people who cannot control their behavior, they have created this system which spends an inordinate amount of money per individual and I have requested two years ago, and I have requested again,
detailed explanation as to where this money that they spend on this
population actually goes. I have yet to receive the final detail of that. I

mentioned

have received a very general discussion of what it was, almost all of it
went to salaries, but no indication as to what the salaries were paying
for, and what type of people that they were hiring to do this. And this
is a very, very expensive and overly expensive solution to a problem that
I don't believe requires this type of solution. I think that a better solution will be to repeal RSA 171-B:2 and be done with this. The cost of
those people being in society cannot, cannot possibly cost the taxpayers
as much as this solution. Thank you.

SENATOR FERNALD: A question of Senator Boyce.
not sure

if

you are the right one

SENATOR BOYCE: The

to ask?

Senator Boyce,

I

am

But where are these people now.

two or three of them now are in Laconia at a
hundreds of thousand dollars per person per
year. The others are out in society somewhere and apparently not causing the kind of damage that you would expect to be spending hundreds
and thousand of dollars apiece on them.
facility there, at the cost of
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for the

ones that are in

Laconia right now?

SENATOR BOYCE: The state is paying the cost of those people in Laconia
right now.

SENATOR FERNALD:
SENATOR BOYCE: In

I

thought the appropriation was only $1?

1994 the appropriation was $1 and then in the
budget two years ago, the appropriation was 1.2 million dollars.
SENATOR FERNALD: Oh, that then did pass.

SENATOR BOYCE: That was in the budget.
SENATOR FERNALD: Okay, thank you.
Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SB

166-FN, relative to processing applications for the children's health
insurance program (CHIP). Public Institutions Health and Human Services Committee. Vote 5-0. Inexpedient to legislate, Senator Prescott for
the committee.
Senator Prescott moved to have

SB

166-FN, relative to processing approgram (CHIP), laid on

plications for the children's health insurance

the table.

Adopted.

LAID ON THE TABLE
SB

166-FN, relative to processing applications
insurance program (CHIP).

for the children's

health

SB

176-FN-A, establishing an equipment depository and disabled person's
in the department of administrative services. Public
Institutions Health and Human Services Committee. Vote 4-0. Ought to
pass with amendment. Senator McCarley for the committee.

employment fund

2001-1028S
05/03

Amendment to SB 176-FN-A
the bill by replacing all after section 1 with the following:
2 Disabled Persons' Employment Fund; Lapse to General Fund. Upon
the effective date of section 3 of this act, any moneys remaining in the
disabled persons' employment fund shall lapse to the general fund.
3 Repeal. The following are repealed:
I. RSA 21-I:44-e, relative to the equipment depository.
II. RSA 21-r.44-f, relative to the disabled persons' employment fund.
4 Effective Date.
I. Section 3 of this act shall take effect June 30, 2006.
II. The remainder of this act shall take effect July 1, 2001.

Amend

2001-1028S

AMENDED ANALYSIS
establishes an equipment depository and disabled person's
employment fund in the department of administrative services, for purposes of purchasing adaptive equipment for disabled persons. Both the
equipment depository and the fund shall be repealed on June 30, 2006.
The bill is a request of the developmental disabilities council, health

This

bill

and human

services.
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residents in New Hampshire with disbe employed, but cannot find jobs that
For this reason persons with disabilities
are experiencing an unemplo3rment rate of around 77%. Employers are
shying away from providing accommodations for the disabled, but yet
are perfectly employable people. SB 176 simple authorizes a budget line
for equipment in the disabled persons employment fund for employees
of the state of New Hampshire. Every year the state of New Hampshire
has many positions they have left vacant because agencies and departments believe that it is difficult to meet budget goals and provide accommodations to individuals with disabilities. This is a common misconception among employers, in fact, accommodating people with disabilities
does not necessarily require extensive modifications. The disabled persons employment fund will purchase equipment and services which will
provide reasonable and not extraordinary accommodations, such as, telephone adapters and adjustable desks. In committee we heard directly
from people who have benefited from these simple accommodations and
that make a difference in terms in them being able to be employed. The
committee added a five-year sunset provision to the bill which will enable the legislature to review the funds achievements. The committee
unanimously recommends SB 176 ought to pass with amendment.

SENATOR MCCARLEY: Many

abilities are ready and able to
meet their specific basic needs.

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SB

191-FN-L, extending the Eric L. settlement agreement. Public Institutions Health and Human Services Committee. Vote 4-0. Inexpedient to legislate, Senator Wheeler for the committee.

SENATOR WHEELER: Although the committee report is

inexpedient to
on SB 191, the issues that are raised in the bill are important
enough that I would like to bring them to the Senate's attention without
suggesting that you vote other than inexpedient to legislate. For the record,
I want to make sure that we understand how important the Eric L. settlement was. It was reached in 1997 as a result of a class action lawsuit
brought on the behalf of children in placement against the Department
of Health and Human Services, specifically DCYF. The settlement agreement had many different parts and I want to tell you some of the goals.
These are the goals towards which the Department of Health Human
Services and DCYF is striving now. They are trying very hard to comply
with the settlement agreement and I am going to ask that the Hesdth and
Human Services Oversight committee receive regular reports to see how
well the Departmentis doing with the agreement. I just want you to know
some of the goals of the agreement: One is to facilitate early adoption once
a child has been relinquished and the decision has been made to seek
termination of parental rights. Another is to improve and make, form the
uniform of the system of the assessing reports of abuse and neglect. Another is to improve DCYF monitoring the children in placement so that
they receive appropriate treatment services and regular visitation by a
social workers. To increase the numbers of available foster homes and
improve the retention of current foster home providers. To provide improved training to foster parents so that they are well prepared to accept
and care for abused and neglected children. To facilitate the early identification and location of parents of abused and neglected children. To plan
earlier and more effectively for children who are placed out of their homes
so they will be returned home or be in a permanent placement as soon as
possible. To improve the quality of services given to abused and neglected
legislate
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children by providers who are paid or contracted with by DCYF. To provide services to children such as counselors, therapists and physiologists.
To assist children in the custody of DCYF who are 16 years of age or older
and developing adult living skills so they can make the transition from
DCYF custody to independent living. And to ensure that social workers
and supervisors receive ongoing training including on-the-job training
and finally, to establish clear standards and criteria for the acceptance
of voluntary cases and the delivery of voluntary services to abused and
neglected children in their families. You can see that the goal of having
DCYF comply with the terms of the settlement is long-term, complex,
important and extensive. There is a monitor in place to monitor the overall
compliance with the settlement agreement. The monitor provides three
person oversight panel data regarding compliance. This agreement expires
in

2002 which

is

why I

initially

asked

for

a

bill to

extend

it

by five years.

The provisions of the settlement are detailed enough that I don't think
that we want them to actually appear in statute, but the belief that we
want the procedures for compliance set in place so that we continue to
have timely placements for children that are appropriate care and all the
things that were in the agreement. We continue to need those. I am a firm
believer that the Department needs more money, more people to make
sure that they can actuadly comply with this agreement. But in the meantime, I am going to, as I said at the beginning, ask for the monitor and
the oversight panel to give their reports also to the oversight committee
of Health and Human Services of the Legislature as established. Thank
you for listening. It is an important issue, but I do not think that we need
to legislate

Committee

it

at this

moment.

report of inexpedient to legislate

is

adopted.

HB 326-FN-A, relative to the continuation of the New Hampshire task force
on deafness and hearing loss and making an appropriation therefor. Pubhe Institutions Health and Human Services Committee. Vote 5-0. Ought to
pass. Senator McCarley for the committee.

SENATOR MCCARLEY: The New Hampshire

task force on deafness
during the last session has already helped
in the creation of New Hampshire's first centralized nonprofit organization dedicated to providing services to the deaf and hard of hearing.
Northeast Deaf and Hard of Hearing Services, Inc. recently celebrated
its one month anniversary and it is providing first of its kind of assistance to the deaf and hard of hearing in New Hampshire. The task
force has also facilitated access to interpreters for various state agencies. To maintain the accomplishments made this far additional work
needs to be done. The state agencies still need to be contacted and the
departments that stand to benefit greatly from facilitating assistance
for the deaf and hard of hearing have yet to participate. I mention specifically the Department of Corrections and the Department of Safety.
HB 326-FN-A directs the task force to consider how organizations such
as Northeast Deaf and Hard of Hearing Services can assist state agencies, business and other entities effectively interact with citizens who
are deaf or hard of hearing. HB 326 also increases the membership of
the task force to include those agencies and organizations that have not
been involved to date. The task force will issue its final report on November 1, 2001. The fiscal note that was included to hold a place for
grant money. The committee applauds the task force on deafness and
hearing loss on its work and unanimously recommends SB 326 ought

and hearing

to pass.
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Usually we don't

name

organizations and

SENATE JOURNAL
SENATOR HOLLINGWORTH:

1

The Northeast Deaf and Hard of Hearing Services was
named here and I was wondering if there is a reason why?
SENATOR MCCARLEY: It didn't come up beyond the fact that this is,
that organization is actually sort of a follow on to what the task force
tried to work on last year. I think the feeling was that it was very important to recognizing them and therefor actually putting in the legislation. The discussion was not had, but I think there is some importance
corporations.

around the fact that this is a not for profit agency which wants to be able
to accept grant money and needs to be established in law.

SENATOR BARNES: This bill will be coming over to Finance and we will
be execing on it this afternoon. I don't see a fiscal note. Where is it? We
need it to exec the bill.

SENATOR

MCCARLEY: If I could, there is a ten dollar appropriation
in this bill to basically hold the line open so that they can receive grants
and have a place for the grant money to go. I would encourage that it
does not need to go to Finance, but there is a ten dollar appropriation
included in the bill, which is in the last paragraph of the bill.

SENATOR BARNES: So the fiscal note is incorrect which is on this bill?
SENATOR MCCARLEY: Correct. The only appropriation that is involved
is the ten dollars. I can't explain why that LBA felt that they couldn't
finish this.

SENATOR BARNES: You don't have to; someone else will. Thank you.
SENATOR KLEMM: We have a revised fiscal note up here Senator Barnes.
SENATOR BARNES: You have the fiscal note up there?
SENATOR KLEMM: I would like to bring to your attention that it is a
House

Bill

and

it

does not have to be execed this afternoon.

Adopted.
Referred to the Finance Committee (Rule #24).

SB 149-FN, permitting limited access to motor vehicle records for certain research purposes. Transportation Committee. Vote 3-0. Ought to
pass with amendment, Senator Eaton for the committee.

2001-lOlOs
05/03

Amendment
Amend

the

AN ACT
Amend

title

to

SB 149-FN

of the bill by replacing

it

with the following:

permitting persons involved in motor vehicle accidents and
certain medical researchers access to motor vehicle records.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

New Subparagraphs; Administration of Motor Vehicle Laws; Access
Motor Vehicle Records by Certain Medical Researchers and by Persons Involved in Motor Vehicle Accidents. Amend RSA 260:14, IV(a) by
inserting after subparagraph (2) the following new subparagraphs:
(3) Any person injured or involved in a motor vehicle accident or
the owner of a motor vehicle or other property damaged in a motor ve1

to

hicle accident. For purposes of this subparagraph, "person" shall include
the personal representative of any person injured or killed in the motor vehicle accident, including the person's guardian, conservator, executor, administrator, or next of kin as defined in RSA 259:66-a.
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(4) Medical researchers who initiated a specific medical research
project prior to August 20, 2000 and who require access to motor vehicle
records in order to complete the project. The researchers shall be entitled
to the records for the life of the project, under the same terms and conditions that the department provided motor vehicle records to medical
researchers prior to August 20, 2000.
2 Effective Date. This act shall take effect upon its passage.

2001-lOlOs

AMENDED ANALYSIS
This

bill

permits persons involved in motor vehicle accidents access to

motor vehicle records.

The bill also permits access to motor vehicle records for medical research projects initiated prior to August 20, 2000.

SENATOR EATON: Thank

you Mister President and members of the
Senate. Senate Bill 149 is an act that permits limited access to motor
vehicle records for certain research purposes. Senate Bill 149 was introduced because a bill passed by the Legislature last year stopped
medical research that has been on going in our State. By accessing the
driver's license records, possible candidates for research could be identified by age, gender and geographical location. One of the research
projects stopped was investigating why New Hampshire residents experience an increased incidence of bladder cancer. Another research project
looked at arsenic content of our state's water systems. There was considerable support among Transportation committee members for allowing the research projects in New Hampshire to continue - and that this
was an appropriate public health policy for our state. However, concern
over the House position with regard to this bill led members of the committee to adopt an amendment protecting the research projects affected
when the statute had been enacted. As amended, SB 149 allows ongoing research projects to continue, but would not allow any new projects
to access information through the driver's license records. The committee also adopted a "friendly" amendment correcting a similar problem
dealing with unintended consequences whereby persons involved in an
automobile accident could not obtain copies of their accident report. The
Commissioner of Safety supported both provisions of the amendments
offered by the committee. The Transportation Committee recommends
that SB 149 by adopted as amended. Thank you.

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SB

163-FN, relative

to salaries for

portation Committee. Vote 3-0.
tor Eaton for the committee.

New Hampshire

Ought

to pass

state police. Transwith amendment. Sena-

2001-1039S
09/01

Amend RSA

Amendment to SB 163-FN
99:14-a as inserted by section 1 of the

bill

by replacing

it

with the following:
99:14-a Pay Parity for State Police. Prior to July 1 of each biennium,
the base salary scale for New Hampshire state police shall be reviewed.
The base salary scales of the municipal police departments of the 10
most populated municipalities in New Hampshire shall be averaged. If
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the state base salary scale of the New Hampshire state police is less than
the municipal average, then the base salary scale for the New Hampshire state police shall be adjusted to the average.

2001-1039S

AMENDED ANALYSIS
requires the biennial adjustment of the base salary scale for
state police to establish parity between such base salary scale and the average of the base salary scales of the municipal
police departments of the 10 most populated municipalities in New

This

bill

New Hampshire
Hampshire.

SENATOR EATON: Thank you Mister President and members of the Senate. Senate Bill 163 is an act relative to salaries for New Hampshire state
As submitted, SB 163 would have required a biennial adjustment
state police to establish parity between the
of the base salary scale for
state police and the municipal police department that has the highest base
salaries for police officers in New Hampshire. SB 163 was filed because
of the difficulty of both hiring and retaining quality state police officers.
In today's tight labor market, applications to fill state police officer vacancies are down - £ind we are losing quality officers tg municipalities that
pay higher wages. Currently, there is a significant fTaw in the classification system used by the State. "Working conditions" does not take into
account the significant and real danger encountered daily by our state
troopers. The only way to reach pay parity of this significance is through
legislation as the collective bargaining process could not begin to address
police.

NH

a 12 percent wage difference. The Transportation Committee

amendment

changes the comparisons from the top municipal wage in the State to an
average of the top ten municipal police departments in the state - a comparison we feel is more reasonable. The Transportation Committee supports this policy as a means of addressing the disparity in pay for our
state's top police officers and recommends that SB 163 be adopted as

amended. Thank you.

SENATOR FERNALD: Is there one base pay or are there different base
pays for different years of experience or different educational levels?
SENATOR EATON: We have the base pay of a starting trooper and then
we had

the comparison of the base pays of the starting of the municiAnd then the base salary starting at so many years

pal departments.
also.

SENATOR FERNALD:

For example,

lets

say

we had

a Massachusetts

trooper move to New Hampshire and then they apply to be a New Hampshire trooper. Do they come in at the base pay or are they at other levels to all of this? I am just curious whether there is some scale and we
are talking about one base pay or are there a whole bunch of bases that
we are dealing with.

SENATOR EATON: I would say that they come in at where I was giving the comparisons per a six-year trooper and I believe if a trooper came
in from another state they would be looking at a similar scale.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

116, establishing a policy for naming state highways, bridges, and
buildings. Transportation Committee. Vote 3-0. Inexpedient to legislate.
Senator Eaton for the committee.
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HB

116 is an act that would have established cerSENATOR EATON:
tain criteria for naming state bridges, highways or buildings after persons or organizations. Some members of the House were concerned over
the amount of discussion that resulted when a request was filed to name
a highway after the late Trooper Gary Parker. They felt that the discussion was too emotional, too personal and too soon. The House also felt
that in the instances that when a State building, bridge, or highway was
going to be named after someone, it should be at no cost to the State and
only after the person had been deceased at least two years. The Senate
Transportation Committee feels that it is inappropriate to establish a
policy of this restrictive nature and that the members of the General
Court are elected to laake determinations on individual bills and respond
to circumstances as the arise. No complaints have been made to the Department of Transportation that bridges or highways have been inappropriately named. Therefore, the Transportation committee recommends
that HB 116 be inexpedient to legislate. Thank you.

Committee report of inexpedient to legislate is adopted.
HB 369, relative to driving in highway construction and maintenance
areas. Transportation Committee. Vote 3-0. Ought to pass with amendment, Senator O'Neil for the committee.

2001-1020S
03/01

Amendment

to

HB

369

Amend the title of the bill by replacing it with the following:
AN ACT relative to driving in highway construction and maintenance
areas and utility work areas.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1

New

Section; Obedience to

and Effect of Traffic Laws; Obedience

to

Flagpersons. Amend RSA 265 by inserting after section 3-a the following new section:
265:3-b Obedience to Flagpersons.
I. The driver of any vehicle shall obey the instructions of any flagperson in the act of directing, controlling, or regulating traffic within any
construction, maintenance, or utility work area indicated by official traffic control devices. If the flagperson is displaying a signal to stop, the
driver of a vehicle upon a way shall stop the vehicle at least 25 feet before reaching such flagperson. The driver shall not proceed until the
flagperson indicates that traffic may proceed and until the driver may
do so safely.
H. Any person who violates the provisions of this section shall be
guilty of a violation and shall be fined not more than $100 for the first
offense and not more than $250 for any subsequent offense committed
during any calendar year.
2 Effective Date. This act shall take effect upon its passage.

2001-1020S

AMENDED ANALYSIS
requires drivers to obey flag persons in highway construction
or maintenance areas and utility work areas.

This

bill

SENATOR O'NEIL: HB
struction

369 is an act relative to driving in highway conand maintenance areas and was requested by the Department
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of Transportation. All too frequently, the traffic directional personnel

working highway construction and repair projects are being ignored. In
some cases, they are the victims of outright defiance and in-your-face
threats. With today's increasing instances of road rage, the flag person
needs some protection when directing traffic. The provisions of HB 369
are consistent with the crossing guard statute adopted earlier by the
legislature and adopt a reasonable safe zone for those working alongside
the roads. The Transportation committee amendment includes utility
work areas in the legislation. The Transportation Committee recommends that HB 369 be adopted as amended. Thank you

Amendment adopted.
Ordered to

third reading.

HB

459-FN, relative to inspection requirements for antique vehicles.
Transportation Committee. Vote 3-0. Ought to pass with amendment,
Senator Eaton for the committee.
2001-1019S
03/01

Amendment
Amend RSA 266:1,

HB

459-FN
to
as inserted by section 1 of the

bill by replacing it
with the following:
III. If the owner of the vehicle is a company or corporation or other
than a natural person, the annual inspection shall be made during the
month designated by the director as the registration month for such
legal entity, and motorcycles and antique cars shall be inspected once
a year. Vehicles registered as antique motor vehicles and antique

III

[

]

motorcycles and which are 40 years old and over shall be inspected biennially. Antique motor vehicles shall be inspected annu [

aHy] in the month of April. Motorcycles shall be inspected [ annually
by July 1.

]

SENATOR EATON: Thank you Mister President and members of the
Senate. HB 459-FN is an act relative to inspection requirements for antique vehicles. HB 459 changes the inspection requirement for antique
vehicles 40 years old and older from annual to biennial. Most of the
vehicles registered as antique that are 40 years or older are driven
relatively infrequently - usually less than 2,000 miles a year. Right
now, there are 4,937 vehicles and 123 motorcycles registered in New
Hampshire that are 40 years or older. Because of the infrequent usage
of these vehicles and the danger posed to having the wheels pulled
during inspection as well as other inspection points done there was the
potential of damaging difficult to obtain parts, going to a biennial inspection is a reasonable policy. The transportation Committee recommends that HB 459 be adopted as amended. Thank you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HCR

11, to evaluate regional transportation infrastructure links. Transportation Committee. Vote 3-0. Ought to pass, Senator Gordon for the committee.

SENATOR GORDON: Thank you

Mister President and members of the
Senate. House Concurrent Resolution 11 is a resolution urging the United
States Department of Transportation to evaluate regional transportation
infrastructure links. HCR 11 is also being acted upon by the Legislatures
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of the States of Maine and Vermont. These resolutions are being offered
Washington Delegations in order to try to have the federal government do a study to see what would happen with and/or without changes
in Route 2 as a result of the Hutchinson Amendment. This amendment
has appropriated $700 million for international border crossings. As the
Port of Halifax is a deep water port that is getting as busy as the New
York Port, it is important that planning be in place regarding the traffic
flow along Route 2 in the northern part of our State. Freight coming into
the Port of Halifax has to flow through New Hampshire either by rail or
by truck - there are not other alternatives. In order to look at the impact
11 has the support
of increased traffic a federal study must be done.
of the Governor, New Hampshire's Department of Transportation, the
New Hampshire Motor Association and members of the North Country
11 be
delegation. The Transportation Committee recommends that
ought to pass and encourages your support. Thank you
to the

HCR

HCR

Adopted.

Ordered to

third reading.

HB

273, relative to the purpose of state jurisdiction of fish and game
regulation. Wildlife and Recreation Committee. Vote 4-0. Ought to pass,

Senator Disnard

for the

committee.

SENATOR DISNARD: This bill makes
Game Department includes

it

clear that the Division of the

preserving and promoting our
special heritage of hunting, fishing, trapping and wildlife viewing, and
provide opportunities for them. The statute clarifying the purpose of the
Fish and Game Department originated in response to efforts by towns

Fish and

to regulate hunting, fishing and trapping. The statute makes it clear that
these activities are a state entity. While I
reading this I just asked
you to look at the first sentence of the bill and you will realize that this

am

just a housekeeping bill. This bill simply adds our special interest of
heritage of hunting, fishing and trapping and wildlife viewing. The bill
does not, and it does not, affect the operations of the department or the
commission. The bill simply reaffirms our special heritage as a major
part of the mission of the Fish and Game Department. The committee
is

recommends ought

to pass.

Adopted.

Ordered to third reading.

HB 504, establishing a committee to study the feasibility of requesting the
fish
life

and game department to develop shooting ranges in each of the wildmanagement units. Wildlife and Recreation Committee. Vote 3-1. In-

expedient to legislate. Senator Disnard for the committee.

SENATOR DISNARD:

This bill will set up a committee to study the feahaving the Fish & Game Department develop shooting ranges
around the state and the wildlife management areas. The committee felt
that there are enough private ranges to accommodate sportsmen and
that purchasing property, constructing facilities, and managing ranges
would not be in the best interest of the department's resources. The committee voted 3-1 to recommend this bill inexpedient to legislate.
sibility of

Committee report

SB

of inexpedient to legislate is adopted.

128, relative to stress injuries under the workers' compensation law.

Insurance Committee. Vote 5-0. Ought to pass with amendment. SenaFrancoeur for the committee.

tor
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2001-0971S
01/09

Amendment to SB 128
by replacing all after section 1 with the following:
2 Disability Retirement Benefits; Group I. Amend RSA 100-A:6, 1(c)(2)(C)

Amend
to

the

bill

read as follows:

(C) The incapacitating accident, trauma, degeneration, or occupational disease has been found to be compensable by the employer,
the employee's insurance carrier, or the commissioner of labor pursuant
to RSA 281-A:43, except that for any mental injury not found compensable because of the good faith exclusion in RSA 281-A:2, XI,
the member shall have the opportunity to prove causation to the

New Hampshire retirement system.
RSA

3 Disability Retirement Benefits; Group II. Amend
100-A:6,
11(c)(2)(C) to read as follows:
(C) The incapacitating accident, trauma, degeneration, or occupational disease has been found to be compensable by the employer,
the employee's insurance carrier, or the commissioner of labor pursuant
to RSA 281-A:43, except that for any mental injury not found com-

pensable because of the good faith exclusion in RSA 281-A:2, XI,
the member shall have the opportunity to prove causation to the

New Hampshire retirement system.
4 Effective Date. This act shall take effect 60 days after

its

passage.

2001-0971S

AMENDED ANALYSIS
This bill provides that a mental injury is not compensable under the
workers' compensation act if such mental injury is substantially caused
by a lawful and nondiscriminatory disciplinary action, work evaluation,
job transfer, layoff, demotion, termination or any similar action, taken
in good faith by the employer. The bill also allows public employees the
opportunity to prove causation to the New Hampshire retirement sys-

tem

relative to mental injuries.

SENATOR FRANCOUER:

I will read the floor remarks first. The origialready been accomplished through passage of
HB 232 which was voted on in an earlier senate session. However, Senator Hollingworth felt that it was necessary to make two more revisions
to current legislation regarding mental injury and workers' compensation.
The amendment to SB 128 clarifies whether an employee can prove causation to the New Hampshire Retirement System for mental injury. With
this amendment, legislation will state that with any mental injury not
found compensable because of good faith exclusion under RSA 281:A2 will
be prohibited for an appeal to the retirement system. We as a committee
believe that the legislation is essential, that the amendment has received
strong bipartisan supports, the committee vote unanimously that this bill
ought to pass as amended. It came to Senator Hollingworth's attention
that we had done the amendment on the bill, we had eliminated the first
part which we had passed last week. Where that part has not gone into
law yet at this current time, we have to pass the first section of what we
did last time again with the changes that the bill does with the amendment. I urge you to support the bill so that we can pass the bill and then
we would h£ind out the floor amendment which has the correction in it.

nal intent on

SB 128 has

Amendment

adopted.
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Senator Hollingworth offered a floor amendment.

2001-1068S
01/09

Floor

Amend

the

AN ACT

title of

the

bill

Amendment
by replacing

to SB 128
with the following:

it

relative to stress injuries under the workers' compensation
law and relative to disability retirement benefits and mental injury.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

Mental Injuries not Compensable. Amend
read as follows:
XI. "Injury" or "personal injury" as used in and covered by this chapter means accidental injury or death arising out of and in the course of
employment, or any occupational disease or resulting death arising out
of and in the course of emplo5rment, including disability due to radioactive properties or substances or exposure to ionizing radiation. "Injury"
or "personal injury" shall not include diseases or death resulting from
stress without physical manifestation. '^Injury** or '^personal injury"
shall not include a mental injury if it results from any disciplinary action, work evaluation, job transfer, layoff, demotion, termination or any similar action, taken in good faith by an employer.
No compensation shall be allowed to an employee for injury proximately
caused by the employee's willful intention to injure himself or injure
another. Conditions of the aging process, including but not limited to
heart and cardiovascular conditions, shall be compensable only if contributed to or aggravated or accelerated by the injury. Notwithstanding any law to the contrary, "injury" or "personal injury" shall not mean
accidental injury, disease, or death resulting from participation in athletic/recreational activities, on or off premises, unless the employee reasonably expected, based on the employer's instruction or policy, that such
participation was a condition of employment or was required for promotion, increased compensation, or continued emplo5rment.
2 Disability Retirement Benefits; Group I. Amend RSA 100-A:6, 1(c)(2)(C)
to read as follows:
(C) The incapacitating accident, trauma, degeneration, or occupational disease has been found to be compensable by the employer, the
employee's insurance carrier, or the commissioner of labor pursuant to
RSA 281-A:43, except that for any mental injury not found compensable because of the good faith exclusion in RSA 281-A:2, XI, the
member shall have the opportunity to prove causation to the New
Hampshire retirement system.
3 Disability Retirement Benefits; Group II. Amend RSA 100-A:6,
11(c)(2)(C) to read as follows:
(C) The incapacitating accident, trauma, degeneration, or occupational disease has been found to be compensable by the employer,
the employee's insurance carrier, or the commissioner of labor pursuant
to RSA 281-A:43, except that for any mental injury not found compensable because of the good faith exclusion in RSA 281-A:2, XI,
the member shall have the opportunity to prove causation to the
New Hampshire retirement system.
4 Effective Date. This act shall take effect 60 days after its passage.
1 Definition of "Injury"; Cert£iin

RSA 281-A:2, XI

to
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2001-1068S

AMENDED ANALYSIS
This bill provides that a mental injury is not compensable under the
workers' compensation act if such mental injury results from any disciplinary action, work evaluation, job transfer, layoff, demotion, termination or any similar action, taken in good faith by the employer. The bill
also allows public employees the opportunity to prove causation to the
New Hampshire retirement system relative to mental injuries.

SENATOR HOLLINGWORTH:

I would like to have the amendment
passed out and it is 2001-1068s. I would like to speak to it as soon as it
is passed out. On line 1-25 is what the senate passed last week, which I
brought out, and it was unanimously supported by the Senate and by
the Insurance Committee on HB 232. The reason we had to include this
is because we are amending the other section what was what 128 would
have been if exactly as amended by the Insurance Committee. The bill
is exactly the same as which you have from 26 through lines 31, on page
1, and then on page 2, from 1-7. It was just an error in the way it was
drafted and I hope the committee and the full Senate can support the
committee on Insurance amendment and the action the Senate has
taken in the past.

Amendment adopted.
Ordered to

third reading.

2001-1057-EBA
04/09

Enrolled Bill Amendment to HB 242
The Committee on Enrolled Bills to which was referred

AN ACT

HB

242

extending the reporting deadlines for certain study commitand commissions.

tees

Having considered the

SEtme, report the

ment, and the recommendation that the

same with the following amendas amended ought to pass.

bill

FOR THE COMMITTEE
Bill Amendment

Explanation to Enrolled

to

HB

242

This enrolled bill amendment corrects a reference in the amending
language of section 3 of the bill.

Enrolled Bill

Amend
Amend

Amendment

to

HB

242

section 3 of the bill by replacing line 2 with the following:
1999, 334:5 to read as follows:

Senator Pignatelli moved adoption.

Adopted.

2001-1055-EBA
06/09

Enrolled Bill Amendment to HJR 3
The Committee on Enrolled Bills to which was referred HJR

A RESOLUTION

3

encouraging the preservation of the system of locks on
the Merrimack river.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.
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FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HJR 3
This enrolled bill amendment makes certain grammatical corrections.
Enrolled Bill Amendment to HJR 3
the resolution by replacing line 1 with the following:
Whereas, the system of locks on the Merrimack river built during the
nineteenth century was a

Amend
Amend

the resolution by replacing line 5 with the following:
this system of locks represents a link to New Hampshire's

Whereas,

historical past;

and

Senator Pignatelli moved adoption.

Adopted.

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 166-FN, relative to processing applications for the children's health insurance program (CHIP), taken off
the table.

Adopted.

SB 166-FN, relative to processing applications for the children's health
insurance program (CHIP).
Question

is

on the committee report of inexpedient

to legislate.

SUBSTITUTE MOTION
Senator Gordon moved to substitute rereferred for inexpedient
to legislate.

SENATOR GORDON: This bill came at the initiative of a constituent and
particular issue, and the issue was the processing of applications for the
Children's Health insurance program. And since this bill was put in, the
Commissioner to his credit has indicated that he intends to dedicate additional resources to make sure the applications are processed in a more
timely manner. I take his word and suspect that he will do that, but in
the event that events take place in the course of the budget process that
create an additional problem, I would like to have a vehicle available
that could be used in the future to address those particular issues. I
would like to see this bill be rereferred for possible use in the future, if
those people here would agree.
Adopted.

SB 166 is rereferred to the Public Institutions, Health
vices Committee.

and

Human

Ser-

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in its
to the following entitled Bill sent down from the Senate:

HB 489, relative to the regulation

amendment

of rural electric cooperatives by the
public utilities commission and relative to transition and default service
and the sale of generation assets by Public Service Company of New

Hampshire.
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HOUSE MESSAGE
of Representatives has passed Bills with the following
passage of which it asks the concurrence of the Senate:

The House
in the

titles,

HB 339, prohibiting the taking of deer by baiting.
HB 501, relative to licensure of foster homes and the
partment of health and

HB

human

duties of the deservices advisory board.

554, establishing a division of information technology within the

department of safety.

HB

569, establishing a committee to study the information, training,
of family caregivers in New Hampshire.

and support needs

HB 573, relative to the role of certain

advanced registered nurse pracmental health services system.
HB 576, establishing a committee to study laws, protocols, rules, and
regulations pertaining to the various state agencies that have responsibilities relative to all aspects of the utilization of drug prescriptions in
New Hampshire.
HB 639, relative to the preparation of town ballots.
titioners in the state

HB 667, relative to certain reporting requirements and relative to meetings of the board of medicine.

HB 684, relative to the occupational therapy practice act.
HB 697, extending the reporting date for the healthy kids subcommittee

and

clarifying the mission statement of the healthy kids corporation.

HB

707, establishing a committee to study the usage of 211 as a uniform community service information and referral number.

HB 743, transfers the department of youth development services to the
department of health and human

services.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 317- 743 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
First

and Second Reading and Referral

HB 317-FN, revising the New

Hampshire Aeronautics

Act.

Transpor-

tation

HB

339, prohibiting the taking of deer by baiting. Wildlife

and Rec-

reation

HB

tutions, Health

HB

and

human

Human

Services

554, establishing a division of information technology within the

department of

HB

homes and the duties of the deservices advisory board. Public Insti-

501, relative to licensure of foster

partment of health and

safety.

Internal Affairs

569, establishing a committee to study the information, training,
and support needs of family caregivers in New Hampshire. Public Institutions, Health and Human Services
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HB 573, relative to the role of certain

advanced registered nurse pracmental health services system. Public Institutions, Health and Human Services
HB 576, establishing a committee to study laws, protocols, rules, and
regulations pertaining to the various state agencies that have responsibilities relative to all aspects of the utilization of drug prescriptions in
New Hampshire. Public Institutions, Health and Human Services
HB 639, relative to the preparation of town ballots. Public Affairs
HB 667, relative to certain reporting requirements and relative to meetings of the board of medicine. Executive Departments and Admintitioners in the state

istration

HB

684, relative to the occupational therapy practice act. Executive

Departments and Administration

HB 697,

extending the reporting date for the healthy kids subcommitand clarifying the mission statement of the healthy kids corporation.
Insurance
tee

HB 707, establishing a committee to study the usage of 211 as a uniform
community

and referral number. Internal Affairs
HB 743, transfers the department of youth development services to the
department of health and human services. Public Institutions, Health
and Human Services
service information

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

154, relative to candidates of parties nominated by nomination papers and relative to vacancies for office on a party ticket.

HB 186-FN, establishing a pesticides training program.
HB 219, relative to the rules of the road involving school buses.
HB 288-FN, relative to the licensure of interpreters for the deaf and
hard of hearing.

HB 289-FN, implementing procedures for a hospital to assume care and
custody of an abandoned child and creating an exception to the crime
of endangering the welfare of a child.

HB

game

HB

373, relative to surety bonds for detective agencies and security

305-FN, establishing a dedicated fund for certain fish and
funds to be expended for the purpose of operation game thief.
services.

HB

394, relative to short-term health insurance policies for certain
persons.

HB 402, relative to the establishment of a state universal service fund.
HB 412, relative to requiring the public higher education study committee to study the feasibility of granting of state franchise rights to providers of on-line education courses.

HB 413, relative to ownership of rail properties.
HB 429, relative to dispute resolution within the context of public employee labor relations.
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HB 435, relative to assessment of service charges by municipalities and
counties that accept credit cards for
or other fees.

HB

477-FN,

group

HB

I

payment

of IoceJ taxes, utility charges,

relative to supplemental allowances for certain retired
of the New Hampshire retirement system.

members

481, relative to access to certain communications

common

carrier

records.

HB 509, establishing a statute of limitations on spousal support orders.
INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,
Clerk,

that in accordance with the

list

in the possession of the

House Bills numbered 154 - 509 shall be by this resolution read
and second time by the therein listed titles, and referred to the

a first
therein designated committees.

Adopted.
First

and Second Reading and Referral

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

The House

HB

154, relative to candidates of parties nominated by nomination papers and relative to vacancies for office on a party ticket. Public Affairs

HB 186-FN, establishing a pesticides training program. Environment
HB 219, relative to the rules of the road involving school buses. Transportation
288-FN, relative to the licensure of interpreters for the deaf and
hard of hearing. Executive Departments and Administration
HB 289-FN, implementing procedures for a hospital to assume care and
custody of an abandoned child and creating an exception to the crime
of endangering the welfare of a child. Public Institutions, Health and
Human Services
HB 305-FN, establishing a dedicated fund for certain fish and game
funds to be expended for the purpose of operation game thief. Wildlife
and Recreation
HB 373, relative to surety bonds for detective agencies and security services. Executive Departments and Administration

HB

HB 394, relative to short-term health insurance policies for certain persons.

Insurance

HB 402, relative to the establishment of a state universal service fund.
Executive Departments and Administration

HB 412, relative to requiring the public higher education study committee to study the feasibility of granting of state franchise rights to providers of on-line education courses. Education

HB
HB

413, relative to ownership of rail properties. Transportation

429, relative to dispute resolution within the context of public employee labor relations. Executive Departments and Administration

HB 435, relative to assessment of service charges by municipalities and
counties that accept credit cards for
or other fees. Public Aiffairs

payment of local

taxes, utility charges,
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HB 477-FN, relative to supplemental allowEinces for certain retired group
I

members

of the

New Hampshire retirement system. Executive Depart-

ments and Administration

HB

481, relative to access to certain communications

records.

common

carrier

Executive Departments and Administration

HB 509, establishing a statute of limitations on spousal support orders.
Judiciary

HOUSE MESSAGE
of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

The House

HB 2-FN, relative to state fees, funds, revenues, and expenditures.
HB 25-FN, making appropriations for capital improvements,
HB 170-FN, repealing the legacies and succession tax.
HB 451, establishing a commission to study the impact of pay and headth
care benefits for child care workers on the quality of care and education
by considering and exploring funding methods for accomplishing any recommendations.
for children

HB 488, estabhshing a task force to study certain issues regarding privacy.
HB 595, relative to single producer licensing.
HB 748-FN, revising the definition of an adequate education and revising the weighted pupil formula used to calculate the cost of an adequate
education.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 2 - 748 shall be by this resolution read a
and second time by the therein listed titles, and referred to the

Clerk,
first

therein designated committees.

Adopted.
First

and Second Reading and Referral

The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

2-FN, relative

to state fees, funds, revenues,

and expenditures. Fi-

nance

HB

25-FN, making appropriations

for capital

improvements. Capital

Budget

HB 170-FN, repealing the legacies and succession tax. Ways and Means
HB 451, establishing a commission to study the impact of pay and health
care benefits for child care workers on the quality of care and education
by considering and exploring funding methods for accomplishing any recommendations. Public Institutions, Health and

for children

Human

Services

HB 488, establishing a task force to study certain issues regarding privacy.

Insurance
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HB 595, relative to single producer licensing. Insurance
HB 748-FN, revising the definition of an adequate education and revising the weighted pupil formula used to calculate the cost of an adequate
education. Education

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 663, relative to lights on school buses.
HB 680, relative to foreign reinsurers.
HB 699, relative to the rights of non-offending parents
of abuse

and neglect

HB 702, relative to the duties
protection effort in

in the context

cases.

of the committee to study the

consumer

New Hampshire.

HB 703, relative to durable powers of attorney.
HB 731, relative to securities laws.
HB 738, establishing a commission to assess the operating efficiency of
state government.

HB

753, relative to exemptions from issuer-dealer licenses for the sale
of securities.

HB 764, relative to interference with custody.
HJR 5, encouraging the use of renewable energy systems in new

or re-

habilitated state buildings.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 663 - HJR 5 shall be by this resolution
read a first and second time by the therein listed titles, and referred to
Clerk,

the therein designated committees.

Adopted.

HB
HB
HB

First and Second Reading and Referral
663, relative to lights on school buses. Transportation
680, relative to foreign reinsurers. Judiciary
699, relative to the rights of non-offending parents in the context
and neglect cases. Judiciary

of abuse

HB

702, relative to the duties of the committee to study the consumer
protection effort in New Hampshire. Executive Departments and

Administration

HB 703, relative to durable powers of attorney. Judiciary
HB 731, relative to securities laws. Executive Departments and Administration

HB 738, establishing a commission to assess the operating efficiency of
state government. Internal Affairs

SENATE JOURNAL

394

1

MAY

2001

HB 753, relative to exemptions from issuer-dealer licenses for the sale
of securities.

Insurance

HB 764, relative to interference with custody. Judiciary
HJR 5, encouraging the use of renewable energy systems in new
habilitated state buildings.

or re-

Energy and Economic Development

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 206-FN, establishing an equipment depository and disabled persons
employment fund

HB
HB

in the

Department

224, relative to persons

who may

of Administrative Services.

sign nomination papers.

275, relative to the expenditure of funds received pursuant to the

Workforce Investment Act.

HB 310-FN, setting the rate for the Medicaid enhancement tax for the
biennium ending June 30, 2003.

HB

387, relative to the regulation of dentistry by the board of dental
examiners.

HB 612, relative to expenditures from the dam maintenance fund by the
department of environmental

services.

HB 614, relative to certain duties, responsibilities, and authority of the
fiscal

committee.

HB 615, relative to the duties of motor vehicle inspectors.
HB 622, relative to the time period for the executive council to confirm
to the supreme court.
certain changes concerning the authority and operamaking
727,

nominees

HB

tion of the port authority.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, House Bills numbered 206 - 727 shall be by this resolution read
a first and second time by the therein listed titles, and referred to the
therein designated committees.

Adopted.
First

and Second Reading and Referral

HB 206-FN, establishing an equipment depository and disabled persons
employment fund
tive

HB

in the

Department

of Administrative Services.

Departments and Administration
224, relative to persons who may sign nomination

Execu-

papers. Public

Affairs

HB 275, relative to the expenditure of funds received pursuant to the
Workforce Investment Act. Executive Departments and Administration

HB 310-FN, setting the rate for the Medicaid enhancement tax for the
biennium ending June 30, 2003. Ways and

HB

Means

387, relative to the regulation of dentistry

examiners. Executive

by the board of dental

Departments and Administration
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HB 612, relative to expenditures from the dam maintenance fund by the
department of environmental

services.

Environment

HB 614, relative to certain duties, responsibilities, and authority of the
fiscal

HB

committee. Public Affairs

615, relative to the duties of motor vehicle inspectors. Transpor-

tation

HB 622, relative to the time period for the executive council to confirm
nominees

to the

supreme

court.

Judiciary

HB

727, making certain changes concerning the authority
tion of the port authority. Internal Affairs

and opera-

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

RECONSIDERATION
Senator Gordon, having voted on the prevailing side, moved reconsideration on HB 146, requiring any driver to have headlights on when
continuously operating windshield wipers during inclement weather,
whereby we ordered it inexpedient to legislate.

Adopted.

SUBSTITUTE MOTION
Senator Gordon moved to substitute rereferred for inexpedient
to legislate.

SENATOR GORDON: For those who don't recall, HB 146 was the bill
that had to do with having or keeping your headlights on while your
windshield wipers were operating continuously. I voted with the prevailing side in opposition to the bill and the bill was killed. Since having
done that I still don't agree with the bill and the basic context of the bill.
But what I would like to do is if we do reconsider the bill, I would like
to offer a motion to re-refer to see if there is some way the bill can work
in another manner, if you would indulge me in doing that.
Adopted.

HB

146

is

rereferred to the Transportation Committee.

ANNOUNCEMENTS
LATE SESSION

RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and amendments and
that when we adjourn we adjourn to Wednesday, May 9 at 1:00 p.m.

Adopted.
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Third Reading and Final Passage

SB 22, requiring the use of certified radiologic technologists for hospitals
operating equipment licensed under the radiological health program.

SB

53, relative to attorneys' fees in certain circumstances under the

workers' compensation law.

SB 88-FN-A, establishing a travel and tourism

development fund in the
department of resources and economic development and making an appropriation therefor,

SB

101-FN, relative

to

mooring permits and

fees.

HB 124, establishing a committee to study on-line and electronic voting.
SB

128, relative to stress injuries under the workers' compensation law
to disability retirement benefits and mental injury.

and relative

SB

131-FN-A, establishing a study committee relative

to chairitable bingo

operations.

SB

132, directing the department of health and human services to coordinate a comprehensive review of demographic trends in the New Hampshire population £md the impact of such trends.

SB 134-FN-A, establishing a committee to study allowing the use of business logo signing on the mainline of limited access and divided highways.

SB 165-FN, relative to the sale, registration, and use of 3-wheeled
terrain vehicles for off-highway recreational use.

all-

HB

and game

HB

369, relative to driving in highway construction and maintenance

273, relative to the purpose of state jurisdiction of fish
regulation.
areas.

HB

377, permitting the state of New Hampshire to file petitions with
the probate court seeking review of actions by a power of attorney.

HB 397, establishing a committee to study the status of veterans in New
Hampshire.

HCR
In

11, to evaluate regional transportation infrastructure links.

recess.

Out of Recess.

HOUSE MESSAGE
The House

of Representatives has passed a bill with the following
in the passage of which it asks the concurrence of the Senate:

HB

title,

723, relative to vacancies in county offices.

INTRODUCTION OF HOUSE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Bill numbered 723 shall be by this resolution read a first
and second time by the therein listed title, and referred to the therein
designated committee.
Clerk,

House

Adopted.

HB

First and Second Reading and Referral
723, relative to vacancies in county offices. Public Affairs
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INTRODUCTION OF SENATE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bills numbered 197-198 shall be by this resolution read
a first and second time by the therein listed titles, laid on the table for
printing and referred to the therein designated committees.

Adopted.
•

First

and Second Reading and Referral

SB 197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission. (Sen. Gordon, Dist. 2; Judiciary)
SB 198-FN-A, expanding the authority of the sweepstakes commission
to establish a 2-year pilot program for video lottery games at state liquor stores, and making an appropriation therefor. (Sen. Gatsas, Dist.
16; Ways and Means)

LATE SESSION
Senator Francoeur moved that the business of the day being complete,
that the Senate now adjourn until Wednesday, May 9, 2001 at 1:00 p.m.

Adopted.

Adjournment.

May

9,

2001

The Senate met at 1:00 p.m.
A quorum was present.
The prayer was offered by Reverend David R Jones, Senate Chaplain.
A lesson that I had to relearn the other day, so take this for what it is
worth. The only thing more frightening than me being on a moral crusade is when I discover that I am waging a battle or conducting a campaign, in other words, am on a crusade using no moral compass at all
to guide me. It is very tempting, I have learned too, and tremendously
dangerous for me to base my opinions merely on my own experiences.
What is right and what is wrong is going to be revealed to me through
our common life together, not through my own pursuit of rugged individualism. That is true for individuals, it is true also for families, for
local communities, school districts, for business organizations, for political parties, and for states and even nations as well. Use the compass.
Let us pray:
us, O great One, through the confusing byways of committee hearparty caucuses, public pressure, personal opinions and court ordered
mandates - guide us, that we may together find the right path that will
lead us to the right place, in the right way, because that would be worth
crusading for.
Amen.

Guide

ings,

Senator Pignatelli led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
SENATOR BARNES (RULE

#44): On June 5, which is a Tuesday, in all
probability will be a session day, at high noon, former Senate President
Junie Blaisdell is going to be hung out here in the lobby. His portrait will
be there. The Executive Council okayed it today. So you are all invited.
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know

that there will be a lot of people here. I think that it
for everyone to see Junie out there where he belongs.
He is painted so that he is looking into this Chamber, so if any of you
act up, you can look out there and you will see Junie looking right at you.
Thank you.
obviously.

I

will be a great

day

SENATOR JOHNSON (RULE

#44): I wanted to read into the record. I
thank Senator Barnes for all of the work that he did - he was
the one who initiated it and all of the crew. I think that we owe him a

wanted

to

debt of appreciation.

SENATOR BARNES (RULE
had a very

#44): Senator Johnson, I appreciate that,
committee working with us on it.

but

I

SB

158-FJ»J, relative to

fine

COMMITTEE REPORTS
payment of medical benefits for certain retirement system members retiring with combined creditable service or for
certain members who have dependent children. Insurance Committee.
Vote 5-0. Ought to pass, Senator Wheeler for the committee.

SENATOR WHEELER:

Bill 158 does two things. It allows flexRetirement System for people who are
retiring in Group II to combine some Group I service, as long as it adds
up to 20 years of combined creditable service. The bill states that if they
have had ten years of creditable service as Group II members, that they
may have the remaining ten years as Group I. Under the current system, many people fall through the cracks. They can have as many as 38
years in the Retirement System and yet not receive healthcare benefits
because they didn't have 20 years in the same group. With our hope that
this bill will pass the Senate, when it goes to the House, I intend to
present an amendment that was discussed in the Insurance Committee
in the Senate, but not formally presented, that would allow any combination of years that equaled 20 to be used for retirement. The second
part of the bill allows a member whose spouse has predeceased them,
or a member who has been divorced, to get the healthcare benefits for
poor dependent children. Right now, the healthcare benefits are automatically reduced to a single person plan, when the member dies. This
is a real problem for people who have children who are still dependents
or are still in school. So this part two of the bill, corrects that. So the
Insurance Committee supports this and we hope that the full Senate
ibility in. the

will.

Thank

Senate

New Hampshire

you.

Adopted.

Ordered to

third reading.

SB

159-FN, relative to benefit options for surviving spouses and designated beneficiaries of deceased members of the retirement system. Insurance Committee. Vote 5-0. Ought to pass. Senator Wheeler for the
committee.

SENATOR WHEELER: Senate Bill 159 is referring to the Joint Survivor Option. Right now, a member who wants to keep working... after they
have passed regular retirement age, needs to keep going to Concord to
sign a form for the Joint Survivor benefit. This bill would eliminate that
necessity. It allows the member's beneficiary to receive the maximum
amount allowable by law, without the member having to keep going to
Concord to sign this form. A person who had 20 years of creditable service in September, then died in October, but he had not signed his form
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lost 50 percent of the benefits. So this was a fairly simple
that will make a difference in a few peoples lives. We urge you to
pass it. Thank you.

and the family

bill

Adopted.

Ordered to

third reading.

SB 164-FN-A-L,

establishing a comprehensive statewide accountabilsystem concerning an adequate education. Education Committee.
Vote 4-0. Ought to pass with amendment. Senator O'Hearn for the comity

mittee.

2001-1113S
04/10

Amendment
Amend

the

bill

by replacing

to

SB 164-FN-A-LOCAL

all after

the enacting clause with the

fol-

lowing:
1 Statement of Purpose. The general court finds that in order to ensure a balance between education improvement and assessment and an
adequate public education, it is necessary to establish a comprehensive,
statewide educational accountability system that shall include:
I. Statewide performance goals for all pupils.
II. Statewide systematic measurement of school performance at the
state and local levels using multiple valid measures.
III. Reporting on pupil performance at the school, school district, and

state levels.
IV. The development, implementation, and evaluation, with broad
input from community teams, of local education improvement and assessment plans designed to meet state goals and other criteria for making progress, and any performance goals developed locally to meet identified educational needs.
V. The opportunity for schools that are not making satisfactory progress
towEird statutory performance goals to receive assistance from the state.
2 New Chapter; School Performance and Accountability. Amend RSA
by inserting after chapter 193-F the following new chapter:

CHAPTER 193-G
SCHOOL PERFORMANCE AND ACCOUNTABILITY
193-G: 1 Definitions. In this chapter:
I. "Commissioner" means the commissioner of the department of education.
II.

"Department" means the department of education.

"NHEIAP" means the New Hampshire education improvement
and assessment program as established under RSA 193-C.
193-G:2 Statewide Performance Goals. A school shall make satisfactory progress as defined in this section, or shall meet or exceed each of
III.

the following performance goals:
I. Pupils shall, at a minimum, perform at grade level on the reading
component of the statewide assessment administered in grade 3 pursuant to RSA 193-C:3, IV(i) at the following rates:
(a) 75 percent for school year 2002-2003.
(b) 77.5 percent for school year 2003-2004.
(c) 80 percent for school year 2004-2005.
(d) 85 percent for school year 2005-2006.
(e) 90 percent for school year 2006-2007.
(f) 92.5 percent for school year 2007-2008.
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year 2008-2009, and each school year there-

after.

The most recent 3-year rolling average shall be used to detera school is meeting this performance goal, except that a 2-year
average shall be used for school year 2002-2003. If, starting in school
year 2003-2004, a 3-year rolling average is not available for a particular school, either a 2-year average or, if a 2-year average is not available, a single year's data shall be used for this purpose.
(i) For pupils with disabilities who qualify for the alternate version
of the statewide assessment, performance at the adequate level shall be
based on the communication component of the alternate assessment.
(j) For pupils whose native language is other than English and
whose English language reading ability prevents them from participating in the statewide assessment, school districts, in conjunction with
the department, shall provide an alternate assessment of each pupil's
reading ability the pupil's native language. The school district shall
report pupil performance to the department of education for inclusion
in school, district, and state third grade reading reports. If it is not
feasible to administer the assessment in the pupil's native language,
then the pupil may be excused from the assessment.
II. Pupils shadl perform at the basic and above levels in the designated
academic areas assessed on the statewide tests administered at the following grades in accordance with RSA 193-C at the following rates:
(a) 70 percent in English language arts in grade 3.
(b) 70 percent in mathematics in grade 3.
(c) 70 percent in English language arts in grade 6.
(d) 70 percent in mathematics in grade 6.
(e) 55 percent in science in grade 6.
(f) 65 percent in social studies in grade 6.
(g) 70 percent in English language in grade 10.
(h) 60 percent in mathematics in grade 10.
(i) 55 percent in science in grade 10.
(j) 50 percent in social studies in grade 10.
(k) The most recent 3-year rolling averages shall be used to determine if a school is meeting the academic-area statewide assessment performance goals that apply to it, except that if 3-year rolling averages are
not available for a particular school, either 2-year averages or, if 2-year
averages are not available, a single year's data shall be used for this pur(h)

mine

if

pose.

Pupils shall attend school at the following rates:
95 percent for elementary schools.
94 percent for middle schools and junior high schools.
(c) 92 percent for high schools.
(d) The appropriate grade-range attendance rate collected by the
department at the district level shall be used as the school attendance
rate in districts that have multiple schools at a particular grade range.
IV. The percentage of pupils who drop out of school annually shall
not exceed the following rates:
(a) 0.5 percent for middle schools and junior high schools.
(b) 5 percent for high schools.
(c) The department shall calculate and report the annual dropout
rate as a percentage based on the reported number of pupils who dropped
out of school and did not return during a one year period as compared to
the total school population.
V. The percentage of graduating pupils who go on to post-secondary
education or military service shall be at least 66 percent.
III.

(a)
(b)
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VI. Each school shall comply with the applicable standards for school
approval adopted by the state board pursuant to RSA 21-N:9, I.
VII. "Satisfactory progress" means that for each school, the most recent 3-year rolling average shall be an improvement over the prior year's
3-year rolling average, except that if a 3-year rolling average is unavailable for a particular school, either a 2-year average or, if a 2-year average is unavailable, 2 adjacent year's data shall be used for this purpose.
The use of a 3-year rolling average shall not be required for the first 2
years in which satisfactory progress is being measured.
VIII. Not later than May 1, 2004, and annually thereafter, the commissioner shall determine if a school has demonstrated that it is making satisfactory progress toward, or has met or exceeded the performance
goals established in this section. The criteria to be used to determine if
a school is making satisfactory progress shall be established as follows:
(a) Not later than May 1, 2002, and every 3 years thereafter, based
on generally accepted statistical procedures, the commissioner in conjunction with the state board of education shall determine and publish
the criteria for making satisfactory progress in each of the areas established in paragraphs I-V. In making these determinations, consideration
shall be given to the effect of school and grade-level enrollments and
other relevant demographic data on the validity and comparability of the
data collected and, to the extent feasible, the performance of discrete
subgroups of pupils, including pupils with disabilities, limited English
proficient pupils, vocational education pupils, and low income pupils.
(1) Satisfactory progress in meeting the reading performance goal
established in paragraph I shall be based on the average of the meanscaled scores obtained on the reading component of the grade 3 statewide
assessment administered in accordance with RSA 193-C:3, rV(i). If a primary school does not include grade 3, then reading performance shall be
based on the performance of the pupils from that school who attend grade
3 in the elementary school attended by the majority of the pupils from said

primary

school.

progress in meeting the NHEIAP performance goals
established in paragraph II shall be based on the mean-scaled scores obtained in the academic areas assessed at each grade level. If a school does
not include a grade assessed in NHEIAP, then NHEIAP performance shall
be based on the performance of the pupils from that school who attend the
next highest NHEIAP grade level assessed in the school attended by the
majority of the pupils from the school that does not include a grade assessed
(2) Satisfactory

in

NHEIAP.

(3) Satisfactory progress in meeting the performance goals established in paragraphs III-V shall be based on the rolling 3-year averages
of performance in these areas.
(b) A school shall be considered to be making satisfactory progress
in meeting the school approval standards specified in paragraph VI, if
it either has been conditionally approved or granted a delay in full compliance by the state board.
IX. Not later than May 1, 2004, and annually thereafter, the com-

missioner shall compile and disseminate to the governor and council, the
general court, the state board, local school board chairpersons, superintendents of schools, school principals, and the public, a list of schools
that are not making satisfactory progress in meeting the statewide performance goals set forth in RSA 193-G:1.
X. No later then January 1, 2005, and every 3 years thereafter, the
state board shall submit to the education committees of the house and
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senate a report outlining the results of the state board's review of the
performance goals established in paragraphs I-VI together with any
recommendations to the general court for changes in these goals that
have been adopted by a majority of the state board. In conducting its
review, the state board shall consider the statistical validity and comparability of using additional performance data collected at the school

and

district levels.

193-G:3 Aid to Schools.
I. A school district that is unable to meet the goals of excellence in
education in RSA 193-G:2 may request assistance from the department
of education, including financial assistance from the local education imin RSA 193-G:4, for any school
a school district that is unable to meet the goals of
excellence in education in RSA 193-G:2 does not request assistance, the
department of education may initiate such review as it deems appropriate and, on the basis of such review, offer its assistance to the school district, but the school district shall not be required to accept such assistance.
II. A school district may request up to 3 years of assistance. A detailed plan and budget shall be submitted to the department of education. The department may offer aid in developing the plan and budget.
III. The department of education shall evaluate and approve proposals based on their efficacy, as determined by a cost-benefit analysis, and
the extent to which school district revenues are insufficient to implement
the proposed activity without adverse educational consequences.
IV. Priority shall be given to lower-performing schools.
193-G:4 State Assistance to Local School Districts; Education Improvement Fund Established.
I. There is hereby established an education improvement fund in the
department of education for the purpose of providing assistance to local
school districts. This fund shall be non-lapsing and shadl be administered
by the department. Beginning July 1, 2001, and annually thereafter, 1/3
of one percent of the statewide cost of providing an adequate education
as calculated in accordance with RSA 198:40, III shall be transferred fi-om
the education trust fund to the education improvement fund. In order to
satisfy this obligation, the governor is authorized to draw a warrant from
the education trust fund to satisfy the provisions of this paragraph.
II. The department is authorized to use the amounts transferred to
the education improvement fund to provide instructional improvement
assistance to local school districts, administer the fund, and provide technical assistance to schools. These funds shall be used for no other purposes. For the biennium beginning July 1, 2001, appropriations from the
fund shall be authorized at the class level by the legislative fiscal committee and the governor and council. For the biennium beginning July 1,
2003, and each biennium thereafter, appropriations from the fund at the
class level shall be included in and authorized as part of the department's
biennial operating budget.
3 New Subparagraphs; Statewide Education Improvement and Assessment Program; Program Goals Amended. Amend RSA 193-0:3, IV by
inserting after subparagraph (h) the following new subparagraphs:
(i) At the end of grade 3, to determine if pupils are reading at grade
level on a standardized reading test to be chosen by the department with
the approval of the state board of education.
(j) At the school, district, and state levels, to provide performance
reports on specific subgroups of pupils as required by federal law and
regulations, including performance reports on pupils with disabilities,
educationally disadvantaged pupils, and vocational education pupils.

provement assistance program established

within the

district. If
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4 Pupil Achievement Assessment Pilot Program Established.
I. The department of education, in consultation with the state board
of education and the school administrative unit superintendents, shall
establish a 4-year pupil achievement assessment pilot program in 10 selected school districts in the state for the school years 2001-2002 through
2004-2005. Participation in the pilot program shall be voluntary. The pilot program shall examine the use of standEirdized achievement tests for
pupils in grades 4 through 9 in each of the selected pilot schools as well
as other techniques to measure pupil achievement over time. The purpose
of the pilot program is to identify multiple measures of pupil achievement
and to analyze such data from those measures to assess the extent to
which such data yields valid and comparable information on the average
annual rate of gain or value-added. In addition, the program would provide for a so-called gains-based statistical analysis of data collected in
years 2-4 of the program for each pupil, school, and district. Upon the
collection of multiple years of data, an analysis of such data may be performed to measure the average gain or value-added to an individual pupil over the course of the measurement period.
II. After 3 years, the state board of education in conjunction with
the legislative oversight committee established under RSA 193-C:7
shall evaluate the potential value of the information collected under
the pilot program and consider the merits of the approaches used in
the pilot program to determine whether such approaches may be used
as additional or alternative methods of measuring educational achieve-

ment and

success.
5 Reporting on Pupil Performance. RSA 193-E:3 is repealed and reenacted to read as follows:
193-E:3 Reporting on the Delivery of Education.
I. By August 1, 2001, and annually thereafter, each school district shall
report to the department of education data at the school and district levels for the previous school year on the following indicators, provided however, that the department shall develop a reasonable schedule to phasein the reporting of data that is not being collected systematically during
school year 2000-2001:
(a) Numbers and percentages of pupils with disabilities, limited
English proficient pupils, vocational education pupils, pupils in advanced
placement programs, and pupils eligible for free or reduced-price meals.
(b) Pupil mobility rates calculated as the percentages of pupils who
transfer into or out of a school each year. These percentages shall not
include pupils who enter the school on opening day at the lowest grade
in the school or pupils who leave the school upon completion of the highest grade in the school.

Attendance and dropout rates.
Performance on statewide tests administered pursuant to RSA
193-C:3, IV(i) including the percentage of pupils reading at grade level
on the reading component of the grade 3 statewide educational assessment and performance on any other standardized tests administered at
(c)

(d)

local option.
(e) Percentage of graduating pupils going on to post-secondary education and military service.
(f) Average class size for instructional purposes at the primary,
intermediate, and secondary levels as of October 1.
(g) Number and percentage of educators teaching one or more courses
outside of the educator's certification area and the percentage of all courses
being taught by educators outside their certification area.
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II. By August 1, 2001, and annually thereafter, each school district
shall report to the department of education data at the school and district
levels for the previous school year any other data required by federal law
on the same or similar subject matter specified in subparagraphs I (b) (g)
or for £iny of the subgroups set forth in subparagraph I (a).
III. The department of education, with the approval of the legislative
oversight committee established in RSA 193-C:7, may implement and report data on any additional indicators deemed relevant to the purposes of
this section.
IV. In order to reduce school districts' administrative time and costs,
the department of education shall develop and utilize user-friendly, computer forms and programs to collect the data set forth in paragraph I
as well as all enrollment and cost data related to determining the cost
of an adequate education The department shall request funds as part of
its biennial operating budget to develop, update, and maintain the re-

quired forms and programs.
V. Not later than December 1, 2001, and annually thereafter, the department of education shall issue a public report on the condition of education statewide and on a district-by-district and school-by-school basis.

"New Hampshire School District Profiles."
include demographic and pupil performance data including, but
not limited to, district and school performance on state tests administered pursuant to RSA 193-C, all other data provided under paragraph
I, as well as other relevant statistics as determined by the department
of education. Comparisons with state averages shall be provided for data
reported under subparagraphs I(a)-(h). Comparisons of each district and
school to itself based on its own performance for either the prior school
year or its most recent 3-year rolling averages shall be provided for data
reported under subparagraphs I(c)-(e). Statewide rankings of each district and school shall be provided for data reported under subpEiragraphs
I(c)-(e). The report shall be organized and presented in a manner that
is easily understood by the public and that assists each school district
with the identification of trends, strengths, and weaknesses and the development of its local school education improvement and assessment
This report shall be entitled
It shall

plan.
VI.

Each school district shall provide an opportunity for public discussion of the report at a meeting of its governing body. The school district shall make the report available to the public at least 10 days prior
to the meeting.
VII. No later then January 1, 2003, the department of education
shall prepare and submit to the education committees of the house and
senate a plan for collecting and evaluating data to determine the correlation between level of academic performance and such factors as pupils' gender, socioeconomic status, cost per pupil, class size, teacher
qualifications, and use of various instructional strategies as well as an
in-depth study of community members' perceptions of their involvement in education and of important educational issues. The plan shall
include an estimate of the costs to the department and local school
districts of collecting, analyzing, and reporting the results of these
studies.
6 Statewide Education

Improvement and Assessment Program; Local

Education Improvement and Assessment Plans.
pealed and re-enacted to read as follows:

RSA

193-C:9,

I is

re-
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district shall be responsible for coordinating the de-

velopment and implementation of a local education improvement and
assessment plan. The plan shall be evaluated and reviewed annually and
shall be included in the school district's annual report. The development
and implementation of the plan and the annual evaluation and review
shall be carried out with input from administrators, teachers, parents,
employers, and other community members. The plan shall be approved
by the local school board no later then October 31, 2003. At a minimum,
each plan shall identify and set forth objectives for the school or each
school in the district to achieve, including:
(a) Objectives and annual benchmarks for improved pupil performance in each of the statewide performance goals.
(b) Local assessment measures which focus on individual student

performance.
(c)

Participation in the program.

The use of local and statewide assessment results to improve
instruction and enhance student learning.
(e) Methods for reporting the results of all assessment measures.
7 Statewide Education Improvement and Assessment Program; Local
Education Improvement and Assessment Plans. RSA 193-C:9, IV is repealed and re-enacted to read as follows:
rV. The depsirtment of education shall develop a model local education
improvement and assessment plan which can be used by school districts.
(d)

The model plan

shall:

and set forth objectives for the school or each school
in the district to achieve, including objectives and annual benchmarks
for improved pupil performance in each of the applicable areas in which
(a) Identify

statewide performance goals have been established.
(b) Identify areas where improvements are needed immediately.
(c) Specify how the school or each school in the district will work
to make improvements in the combined performance of all pupils enrolled in a school as well as the performance of discrete subgroups of
pupils, including pupils with disabilities, limited English proficient pupils, vocational education pupils, and low income pupils.
(d) Specify the methods and assessments to be used in addition to
NHEIAP assessments for the annual evaluation and review of the plan,
including data to be collected, analyzed, and reported. This shall include
the data specified in RSA 193-E:3, I as well as additional data deter-

mined

locally.

8 Legislative Oversight Committee; Duties Amended. Amend RSA 193C:8 to read as follows:
193-C:8 Duties of the Legislative Oversight Committee; Report. The
oversight committee shall:
I. [ The oversight committee shall review l Review the development
and implementation of the program to ensure that they are in accordance with legislative policy. Implementation of the program shall be in
conjunction with the committee's review.
//. Review all of the provisions of RSA 193-G and submit a report of such review every 2 years after the effective date of this
section to the speaker of the house of representatives, the president
of the senate, the governor, and the chairpersons of the house and

senate education committees.
III.

Prepare any legislation that is needed as a result of the
and results of the policies implemented

review of the progress

under

this chapter.
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9 School Money; Education Trust Fund Amended. Amend the introductory paragraph of RSA 198:39, I to read as follows:
198:39 Education Trust Fund Created and Invested.
I. The state treasurer shall establish an education trust fund in the
treasury. Moneys in such fund shall not be used for any purpose other
than to distribute adequate education grants to municipalities' school
districts pursuant to RSA 198:42, and to provide education property tax
hardship reUef imder RSA 198:55, and to fund the education improvement fund established in RSA 193-G:4. The state treasurer shall deposit into [this] the education trust fund immediately upon receipt:
10 Commission Established; Purpose. In order to improve our educational system, standards of achievement must be raised for gdl students
and the department of education must be prepared to provide instructional improvement assistance to those schools which are not meeting the
standards. To this end, it is appropriate and consistent with the mission
and purpose of the New Hampshire department of education for the department to provide technical assistance to local school communities to
support their efforts to improve student results. In order to fulfill this role
and related tasks, there is a need to build the capacity of the department
of education. Accordingly, a bipartisan commission is hereby established
to address the issue of how to build the capacity of the New Hampshire
department of education to support improved school performance.
11 Membership and Compensation.
I. The members of the commission shall be as follows:
(a) Three members of the senate, appointed by the president of the
senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
(c) One member of the business community, appointed by the governor.
(d)

One member

of the higher education community, appointed by

the governor.
(e)

One member representing

istrators Association, appointed
priate appointing authority.
(f)

One member

the

New Hampshire

by the chief executive

representing the

School Adminappro-

officer, or

New Hampshire

School Boards

Association, appointed by the chief executive officer, or appropriate appointing authority.
(g) One member of the state board of education, appointed by the
chairperson or designee.
(h) One locEdly elected school district official, appointed by the governor.
(i)

The commissioner of the department

of education

who shall

serve

as an ex officio member.
(j) One member representing the department of education, appointed by the commissioner of the department of education.
II. Legislative members of the commission shall receive mileage at
the legislative rate when attending to the duties of the commission.
12 Duties. The commission shall study the following areas:
I. Operational principles which should guide the work of the department of education in supporting improved school performance.
II. Necessary services and resources that the department of education should provide to local school communities in order to support improved school performance.

SENATE JOURNAL

9

MAY

2001

407

III. Current department of education programs and initiatives that
are working toward supporting improved school performance and the
enhancement of such programs and initiatives, if deemed necessary.
IV. Staffing requirements for providing support to local school com-

munities
V. Organizational implications in order to support improved school
performance.
13 Chairperson; Quorum. The members of the study commission shall
elect a chairperson from among the members. The first meeting of the
commission shall be called by the first-named house member. The first
meeting of the commission shall be held within 45 days of the effective
date of this section. Four members of the commission shall constitute a

quorum.
14 Report. The commission shall issue a final report of its findings, including recommendations for changes in staffing, organizing, and funding necessary for the department of education to provide support to local
school communities, and any recommendations for proposed legislation to
the senate president, the speaker of the house of representatives, the
chairpersons of the house and senate education committees, the chairperson of the state board of education, the senate clerk, the house clerk, the
governor, and the state library on or before July 1, 2002.
15 Effective Date. This act shall take effect July 1, 2001.

2001-1113S

AMENDED ANALYSIS
establishes criteria for measuring school performance standards, requires the development of a local education improvement and
assessment plan in each school district, defines satisfactory progress in
school performance areas, and establishes an education improvement
fund in the department of education which shall be funded by a transfer from the education trust fund in the amount of one-third of one percent of the statewide cost of an adequate education for all pupils.

This

bill

SENATOR O'HEARN: The Education Committee spent a considerable
amount of time working on compromised language on school accountability. The end result is an amendment printed in the calendar. While it is
still a work in progress, we have managed to address the key elements
of school accountability that can achieve broad bipartisan support. More
importantly, for the first time, we will start to collect meaningful data
on a wide range of student and school performance indicators, which
will give us a better understanding of which schools need assistance
and what assistance they need. The key components of the bill are statewide performance goals for schools, statewide measurement of the school
performance, reporting on the school performance, local education and
improvement plans, and the opportunity for the schools that are not
making satisfactory progress to receive assistance from the state. The
first four elements had general support from the beginning, although it
took time to get the language worked out right. The fifth element, which
is the state assistance, took most of the work. It had two key components:
First the state assistance is voluntary, not mandatory; second, there is
a provision in the bill to find the necessary components needed to build
the capacity of the Department of Education to provide assistance to
schools. As amended, the bill takes one-third of one percent of the statewide cost of an adequate education to provide technical assistance from
the Department of Education to the school districts that request it. I also
want to thank everyone on the Education Committee that worked so
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to bring this piece together. It has been a work in progress for a
of years. It has been a work in progress by the adequacy commission. I especially want to thank Senator McCarley for agreeing to ITL
her dueling bill with mine. I ask you to support the committee recom-

hard

number

mendation of ought

to pass.

Thank

you.

SENATOR MCCARLEY:

I would agree with Senator O'Hearn... certainly
160, agreed to have it be inexpedient to legislate,
fundamentally, because the bulk of what is in SB 160 is now in SB 164.
I just wanted to speak briefly to what I think is particularly critical in

when we

get to

SB

the work that has gone on. Which is, we have agreed that the state, by
virtue of its obligation to provide the opportunity for an adequate education, needs to see, look very carefully and demand high performance
from our students. We need to test to see if we are indeed making sure
that they can meet those high standards. If not, we need to figure out
what we can do to assist schools to deliver greater opportunities for all
of our children. So I think that it is certainly a dramatic shift from where
we were with former accountability language, because it really says that
the state is expecting that our kids have got to be able to perform and
succeed or we are not getting there. We set those standards. They will
be looked at and reviewed over time, but I think that it is an essentiaJ first
step,

and

frankly, is a

in the past on this.

Amendment

I

marked improvement in terms of what we have done
would encourage your support. Thank you.

adopted.

Referred to the Finance Committee (Rule #24).

SB 167-FN-A,

relative to the medicaid payment for long-term care
services. Public Institutions, Health and Human Services Committee.
Vote 3-2. Ought to pass with amendment, Senator Boyce for the com-

mittee.

2001-1114S
08/09

Amendment
Amend

the

bill

by replacing

to

SB 167-FN-A

all after

the enacting clause with the

fol-

lowing:
1 Intent. The general court recognizes that all providers of long-term
care should be paid for services in an equitable, understandable, and
predictable manner, subject to federal reimbursement rules. Therefore,
the general court hereby establishes a long-term care rate advisory committee to evaluate payments to long-term care providers.
2 New Sections; Long-Term Care Rate Advisory Committee. Amend
RSA 151-E by inserting after section 6 the following new sections:
151-E:6-a Long-Term Care Rate Advisory Committee.
I. (a) There is hereby established a long-term care rate advisory committee to advise the department of health and human services regarding long-term care payment rates. The committee shall be appointed by
the commissioner of the department of health and human services and
shall consist of the following members:
(1) Two persons representing county nursing facilities, recommended by the New Hampshire Association of Counties.
(2) Two persons representing private nursing facilities, recommended by the New Hampshire Health Care Association.
(3) Two persons representing home health care providers, including one for-profit provider and one not-for-profit provider, recommended

by the

Home

Health Care Association of New Hampshire.
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(4) Two persons representing adult medical day care providers,
recommended by the Adult Medical Day Care Providers Association.
(5) One person representing meals on wheels providers, recommended by the New Hampshire Nutrition Providers Association.

(6) One person representing transportation providers, recommended by the New Hampshire Association of Transportation Providers.
(7) One person representing other qualified agencies that provide
personal care services, recommended by any such agencies.
(8) One person who is a geriatric psychiatrist.
(9) One person representing residential care providers, recommended by the Association of Residential Care Homes of New Hampshire.
(10) Two consumer representatives.
(11) Two persons representing ServiceLink New Hampshire,
one from a rural area and one from an urban area, recommended by
the ServiceLink New Hampshire network.
(12) One direct care provider of personal care.
(13) One certified nurse assistant, recommended by the New
Hampshire board of nursing.
(14) One registered nurse, recommended by the New Hampshire

board of nursing.
(b) The committee shall review the commissioner's rate setting
structure for reimbursement of long-term care providers, required under paragraph H, and submit its report, together with its recommendation for legislation to the president of the senate, the speaker of the
house, the governor and the executive council on or before September 1, 2002 and at least every 2 years thereafter.
n. The long-term care rate advisory committee shall evaluate longterm care provider rate payments and make recommendations to the
department based on the equitabihty of reimbursement to providers, the
understandablity of the rate structure, and predictability of the rate-setting process. The commissioner shall include the results and outcome of
this analysis in the report required in subparagraph 1(b). This analysis
shall be completed periodically and not less frequently than every 2 years.
in. The commissioner of the department of headth Eind human services
shall continue to evaluate the effectiveness of the acuity-based payment
system for medicaid payments for nursing facility care. The evaluation
shall determine if the payment system is equitable, understandable, and
predictable. If the payment system does not meet these criteria, the commissioner shall recommend chamges that will meet these criteria by February 1, 2002.
IV. The changes required to the payment system for medicaid services in nursing facilities required in this section shall be completed as
quickly as possible but no later than January 1, 2002.
151-E:6-b Memorandum of Agreement. The department of health and
human services shall establish, by means of a memorandum of agreement with the New Hampshire Association of Counties, a mechanism for
the receipt of input from the Association of Counties regarding the type,
cost, utilization, and procedures relative to payments which the counties are obligated to make pursuant to RSA 167:18-b. The memorandum
of agreement shall be reviewed annually and amended as may be determined to be necessary by the parties.
151-E:6-c Payment System for Nursing Facilities. The payment system for nursing facility level of care shall include, at a minimum:
I. Rate calculation worksheets for all providers will be provided at
least 30 days prior to the effective date of any rate changes.
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Acuity levels must be updated at least semi-annually, on a regupredictable basis using the latest available data.
III. Any rate changes due to the updating of acuity or cost data shall
occur only with proper prior notification and explanation to affected providers and the affected beneficiary population.
IV. Acuity normalization shall only occur concurrent with rebasing
II.

lar,

same historical time period.
3 Effective Date. This act shall take effect 60 days after its passage.

for the

2001-1114S

AMENDED ANALYSIS
This bill requires the commissioner of health and human services to
develop a revised rate setting structure for medicaid payment of nursing
home facility services. This bill also creates a long-term care rate advisory committee, which shall review the rate setting structure for reimbursement of nursing facilities established by the commissioner of health
and human services and report on or before September 1, 2002 and at
least every 2 years thereafter to the president of the senate, the speaker
of the house, and the governor and executive council on the status of the
rate setting structure.

SENATOR BOYCE: The state has been reimbursing nursing homes for
care given to low income medicaid eligible individuals since the 60's and
70's. As some of you may recall, in 1998 this body helped enact SB 409
which set up the current equity base system, based on patient need. Simply put, the sicker the patient is, the more money the facility receives.
However, nursing facilities are frustrated by a system that reimbursed
them at 1998 costs, and until recently, left them unable to predict what
their specific reimbursement rates would be. A Technical Advisory Committee was able to make reforms that helped to stabilize the volatile and
unpredictable rate setting. Over the course of the last two pa)rment periods, one in October of 2000 and more recently, in February of this year,
long-term care providers have been reimbursed at year 2000 costs, and
have been given notices of rate changes prior to the changes taking place.
Still problems remain. The year 2000 costs are not quite current, and
reimbursement rates are not being updated as quickly as facilities would
like. This rate shock affects facilities ability to forecast their budget, and
eventually could affect the level of care facilities are able to provide. The
bill before us, as amended, is the result of cooperative efforts by the Department of Health and Human Services, the counties and the private
nursing facilities. The bill will empower the department to facilitate payment to long-term care providers in an equitable, understamdable and predictable manner. The department has also agreed to provide rate calculation work sheets as well as updated equity levels on a semi-annual basis.
This bill also establishes a committee with broad membership from the
long-term care field that will advise the department for long-term rate
payments. This bill improves information sharing among all parties, which
will prevent rate shocks among those that are affected most, the facilities themselves. The committee strongly recommends ought to pass with
amendment.

SENATOR MCCARLEY: I rise to speak briefly to the amendment. The
report in your calendar is a 3-2 vote on this bill as amended out of committee. If I could just take a moment, I know that it is a little bit of
detail, but if you turn to page 58 in your yellow calendars, you have the
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amendment. The concern that at least two members of Public Instituhad on this was that the language around IV of the amendment,
about equity, normalization, did not have a clear definition in our minds
at the time it was presented. It was done at the end of a very long day.
I want to say, by the way, people have worked really hard on this. But
there was concern that that language could end us up in the situation
that was worrying us from the very beginning, which is that we could
be driving up costs to one sector of our community that provides longterm care, to the detriment of other providers of types of care. It was a
fundamental concern in the bill. That language left some of us in doubt,
so at the time it had to come out of committee, both of us felt that there
was a need to vote no on it. There was further discussion and clarification. My understanding is Senator Prescott has a floor amendment, and
with that floor amendment, I would wholeheartedly recommend that we
pass that as well, and consider that we have made a lot of headway. I
think also, we have had a lot of discussions with all of the groups involved with this, to sit down at the table and work on it. I commend all
tions

parties involved for that.

Thank

you.

Amendment adopted.
Senator Prescott offered a floor amendment.

2001-1155S
08/01

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 167-FN-A
the enacting clause with the

fol-

lowing:
1 Intent. The general court recognizes that all providers of long-term
care should be paid for services in an equitable, understandable, and
predictable manner, subject to federal reimbursement rules. Therefore,
the general court hereby establishes a long-term care rate advisory committee to evaluate payments to long-term care providers.
2 New Sections; Long-Term Care Rate Advisory Committee. Amend
RSA 151-E by inserting after section 6 the following new sections:

151-E:6-a Long-Term Care Rate Advisory Committee.
I. (a) There is hereby established a long-term care rate advisory committee to advise the department of health and human services regarding long-term care payment rates. The committee shall be appointed by
the commissioner of the department of health and human services and
shall consist of the following members:
(1) Two persons representing county nursing facilities, recommended by the New Hampshire Association of Counties.
(2) Two persons representing private nursing facilities, recommended by the New Hampshire Health Care Association.
(3) Two persons representing home health care providers, including one for-profit provider and one not-for-profit provider, recommended
by the Home Health Care Association of New Hampshire.
(4) Two persons representing adult medical day care providers,
recommended by the Adult Medical Day Care Providers Association.
(5) One person representing meals on wheels providers, recommended by the New Hampshire Nutrition Providers Association.
(6) One person representing transportation providers, recommended by the New Hampshire Association of Transportation Providers.
(7) One person representing other qualified agencies that provide
personal care services, recommended by any such agencies.
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One person who is a geriatric psychiatrist.
One person representing residential care providers, recommended by the Association of Residential Care Homes of New Hampshire.
(10) Two consumer representatives.
(11) Two persons representing ServiceLink New Hampshire,
one from a rural area and one from an urban area, recommended by
the ServiceLink New Hampshire network.
(12) One direct care provider of personal care.
(13) One certified nurse assistant, recommended by the New Hamp(8)

(9)

shire board of nursing.
(14) One registered nurse, recommended by the New Hampshire
board of nursing.
(b) The committee shall review the commissioner's rate setting
structure for reimbursement of long-term care providers, required under
paragraph H, and submit its report, together with its recommendation for
legislation to the president of the senate, the speaker of the house, the
governor and the executive council on or before September 1, 2002 and
at least every 2 years thereafter.
IL The long-term care rate advisory committee shall evaluate longterm care provider rate payments and make recommendations to the
department based on the equitability of reimbursement to providers,
the understandablity of the rate structure, and predictability of the
rate-setting process. The commissioner shall include the results and
outcome of this analysis in the report required in subparagraph 1(b).
This analysis shall be completed periodically and not less frequently
than every 2 years.
HL The commissioner of the department of health and human services shall continue to evaluate the effectiveness of the acuity-based
payment system for medicaid payments for nursing facility care. The
evaluation shall determine if the payment system is equitable, understandable, and predictable. If the pajTnent system does not meet these
criteria, the commissioner shall recommend changes that will meet
these criteria by February 1, 2002.
IV. The changes required to the payment system for medicaid services in nursing facilities required in this section shall be completed as
quickly as possible but no later than January 1, 2002.
151-E:6-b Memorandum of Agreement. The department of health and
human services shall establish, by means of a memorandum of agreement with the New Hampshire Association of Counties, a mechanism for
the receipt of input from the Association of Counties regarding the type,
cost, utilization, and procedures relative to payments which the counties are obligated to make pursuant to RSA 167:18-b. The memorandum
of agreement shall be reviewed annually and amended as may be determined to be necessary by the parties.
151-E:6-c Payment System for Nursing Facilities. The payment system for nursing facility level of care shall include, at a minimum:
I. Rate calculation worksheets for all providers will be provided at
least 30 days prior to the effective date of any rate changes.
II. Acuity levels must be updated at least semi-annually, on a regular, predictable basis using the latest available data.
III. Any rate changes due to the updating of acuity or cost data shall
occur only with proper prior notification and explanation to affected providers and the affected beneficiary population.
3 Effective Date. This act shall take effect 60 days after its passage.
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2001-1155S

AMENDED ANALYSIS
This bill requires the commissioner of health and human services to
develop a revised rate setting structure for medicaid payment of nursing
home facility services. This bill also creates a long-term care rate advisory committee, which shall review the rate setting structure for reimbursement of nursing facilities established by the commissioner of health
and human services and report on or before September 1, 2002 and at
least every 2 years thereafter to the president of the senate, the speaker
of the house, and the governor and executive council on the status of the
rate setting structure.

SENATOR PRESCOTT: I rise to offer a floor amendment to remove that
part of the bill that Senator McCarley discussed, section IV of the bill.
After our committee hearing, where it did come out of committee 3-2 on
a split vote decision, I was not satisfied with how it did come out on the
vote. I felt that this was a very important bill to get our nursing home
association knowledgeable, on a clear basis, every six months, what the
state medicaid program is going to pay for those nursing beds. If this was
going to be a detriment, this part of the bill was going to be a detriment
to that, we decided to remove that. Graciously, I was able to work with
John Wallace, Cathy Keane, and John Porier, which is the Executive
Director of the New Hampshire Nursing Home Association. John Wallace
and Cathy Keane from the Health and Human Services Department, all
worked hard with me. I thank them very much for that. I hope that you
vote in favor of this floor amendment. Thank you.
SENATOR FERNALD: I have a stupid question,
ure out where the change was?

I

was just trying to

fig-

SENATOR PRESCOTT: You have to turn back to where Senator McCarley
had referenced part
not include section

IV. It is

SENATOR FERNALD:
Floor

a removal of IV. This floor

amendment does

IV.

Okay.

I

was looking

at the

wrong section

IV.

Amendment adopted.

Ordered to

third reading.

SB 168-FN, relative to education property tax hardship relief. Public
Affairs Committee. Vote 5-0. Ought to pass. Senator Barnes for the committee.

SENATOR BARNES:

at the request of the Board
things. First, it clarito the attention of the
BTLA in its first year of education property tax hardship appeals. Two
cases were appealed to the board from the Department of Revenue Administration because
had denied the application to taxpayer's who
sold one house and purchased another within the same town. The board
then determined that the regulations, in this particular case, warrant a
clarification: thus, requesting this bill. Secondly, this bill also extends the
timeline for filing a claim under certain circumstances such as illness or
being out of the country. The committee voted unanimously that this bill
ought to pass. I encourage my colleagues to do the same. Thank you.

This

bill

was submitted

Tax and Land Appeals and it accomplishes two
fies an ambiguity in current regulations, that came
of

DRA

Adopted.

Ordered to

third reading.
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SB

171-FN, relative to the negotiation of cost items within the public
employee collective bargaining process and relative to computation of
leave for state police employees injured in the line of duty. Executive
Departments and Administration Committee. Vote 3-1. Inexpedient to
legislate, Senator Flanders for the committee.
Recess.

Out of Recess.
Senator Flanders moved to have SB 171-FN, relative to the negotiation
of cost items within the public employee collective bargaining process
and relative to computation of leave for state police employees injured
in the line of duty, laid on the table.

Recess.

Out of Recess.

on the tabling motion.
A roll call was requested by Senator Hollingworth.
Seconded by Senator Wheeler.
Question

is

The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13

-

Nays: 11

Adopted.

LAID ON THE TABLE

SB

171-FN, relative to the negotiation of cost items within the public
employee collective bargaining process and relative to computation of
leave for state police employees injured in the line of duty.

SB

173-FN-A, creating a business profits tax credit for certain donations
for science and technology equipment and facilities to the university system of New Hampshire or any of its component institutions. Ways
and Means Committee. Vote 5-0. Rereferred, Senator Bgimes for the com-

made

mittee.

SENATOR BARNES: The intent of this bill is clear, however, the fiscal
impact of SB 173 requires more study. The committee would like to have
the opportunity to look at it some more and then revisit the bill at another time. The committee recommends rerefer of SB 173.
Adopted.

SB 173-FN-A is rereferred to the Ways and Means Committee.
SB 174-FN-A, including Martin Luther King, Jr. Civil Rights Day as

a
holiday for which certain state employees are entitled to holiday pay.
Internal Affairs Committee. Vote 3-0. Ought to pass with amendment.
Senator O'Neil for the committee.
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2001-1122S
08/10

Amendment to SB 174-FN-A
Amend the title of the bill by replacing it with the following:
AN ACT including Martin Luther King, Jr. Civil Rights Day

as a holi-

which certain state employees are entitled to holiday pay
and relative to employees of the department of youth develop-

day

for

ment

services.

Amend

the bill by replacing section 1 with the following:
1 Temporary, Seasonal and Part-Time State Employees; Holiday Pay;
Martin Luther King Day and the Department of Youth Development Services; Added. Amend RSA 98-A:6-b to read as follows:
98-A:6-b Holiday Pay. Notwithstanding any agreement, law, or rule to
the contrary, state employees involved in the care of persons in the state
mental health system, the department of health and human services, the
department of youth development services, the state prison, the secure psychiatric unit or the veterans' home on a part-time basis who work
on New YeEir's Day, Martin Luther King, Jr. Civil Rights Day, Memorial Day, July 4, Labor Day, Veterans Day, Washington's Birthday, Thanksgiving Day, the day after Thanksgiving, or Christmas Day, shall be entitled to holiday pay for the hours worked, provided that such employees
shall be required to work the scheduled day before and the scheduled day
after such holidays.

2001-1122S

AMENDED ANALYSIS
This bill includes Martin Luther King, Jr. Civil Rights Day as a holiday for which certain state employees are entitled to holiday pay and
adds the department of youth development services to those employees.

SENATOR

O'NEIL: SB 174 as amended, adds Martin Luther King, Jr.
Day to the list of state holidays for which part-time state
employees are entitled to holiday pay. Currently, part-time state employees receive holiday pay, provided that they work that day for all other
state holidays. But they do not currently get paid for Civil Rights Day.
Senate Bill 174 puts part-time state employees on an equal basis with fulltime state employees and corrects this inequity. Senate Bill 174 authorizes
holiday pay but does not fund it. The funding will come from existing
department budgets. Approximately 37 part-time employees will be affected at a total cost of roughly $3,500. The Internal Affairs Committee
supports this bill as an issue of fairness to our part-time state employees.
We urge your support. Thank you, Mr. President.
SENATOR LARSEN: On behalf of the employees who do work on our holidays and some of our most difficult situations in corrections and youth
development services, I know that this is a meaningful bill to give them
pay equity with those that they are working alongside who are full-time
Civil Rights

employees.

Thank

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

SB

175-FN, relative to the position of assistant commissioner of the department of corrections. Insurance Committee. Vote 5-0. Ought to pass,
Senator Hollingworth for the committee.
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SENATOR HOLLINGWORTH: The bill puts the assistant commissioner
of corrections on par with other assistant commissioners in the state who
are already on unclassified status. The Department of Corrections is one
of the five largest agencies in the state, and needs a quality assistant
commissioner to efficiently manage the organization. It is important to
attract qualified candidates to this position due to its unclassified status. People see it as a demotion due to the lack of benefits. Unclassified
status also makes it difficult for anyone in this position to effectively
manage other wardens and directors within the department who are on
unclassified status. This bill was supported by the Department of Corrections and the committee voted unanimously that it ought to pass. I
understand that there is going to be a motion for rerefer coming on this
bill because there is a study going on in the House, and the Senate would
like to be able to have a chance to look at that before they take action.
Adopted.
Referred to the Finance Committee (Rule #24).

SB

177-FN-L, relative to computation of tax increments in municipal
economic development and revitalization districts. Ways and Means
Committee. Vote 5-0. Rereferred, Senator Eaton for the committee.

SENATOR EATON:

I

move

to rerefer.

Adopted.

SB 177-FN-L is rereferred to the Ways and Means Committee.
SB 182-FN-A, establishing a brain and spinal cord injury trust fund and
continually appropriating a special fund. Executive Departments and
Administration Committee. Vote 4-0. Ought to pass with amendment.
Senator Prescott for the committee.

2001-1102S
08/01

Amendment to SB 182-FN-A
Amend the title of the bill by replacing it with the following:
AN ACT establishing a brain and spinal cord injury trust fund and
propriating certain

Amend

the

bill

by replacing

moneys
all after

to

ap-

such fund.

the enacting clause with the

fol-

lowing:
1 Advisory Council; Duties. RSA 137-K:2, IV(c) is repealed and reenacted to read as follows:
(c) Receive and review information from the brain and spinal cord
injury registry, established in RSA 137-K:5; review the status of the
brain and spinal cord injury trust fund, established in RSA 137-K:9;
and recommend to the commissioner priorities and criteria for disbursement of any moneys in the brain and spinal cord injury trust fund
consistent with the purposes of the fund, and of any moneys received

under paragraph

V.

New Hampshire Brain and Spinal Cord Injury Trust
Fund Established. Amend RSA 137-K by inserting after section 8 the
2

New

Section;

following

new

section:

Brain and Spinal Cord Injury Trust Fund
Established. There is hereby established in the office of the state treasurer a fund to be known as the brain and spinal cord injury trust fund.
Receipts from RSA 6:12, I(aa) in excess of $750,000 and receipts from
pajrments for forfeited recognizances for non-driving offenses as provided
in RSA 597:38-b, II shall be deposited into the fund. The fund shall be
137-K:9

New Hampshire
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expended by the commissioner, after consultation with and pursuant to
the criteria and priorities established by the advisory council, to provide
direct services on behalf of individuals and their families affected by brain
or spinal cord injuries, including, but not limited to, community resource
coordination, support of a statewide toll-free number for information and
assistance, family support, advocacy and vocational support, to administer the brain and spinal cord injury registry, and to fund injury prevention efforts. The moneys in the fund shall be non-lapsing and shall be
continually appropriated to the department for the purpose of the fund.
3 Moneys Credited to the Brain and Spinal Cord Injury Trust Fund.
Amend RSA 6:12, 1(aa) to read as follows:
(aa) The assessments collected under RSA 188-F:31 and 651:63,
and the surcharges on state commissary purchases under RSA 622:7-b
designated for the victims' assistance fund which shall be credited to the
victims' assistance fund until that fund exceeds $750,000, at which time
moneys in excess of $750,000 shall be credited to the [ general fund

V

]

Hampshire brain and spinal cord injury
in

RSA

trust

New

fund established

137-K9.

4 New Paragraph; Non-driving Offenses. Amend RSA 597:38-b by inserting after paragraph II the following new paragraph:
III. Whenever a party recognized to appear for any offense not involving driving makes default and the recognizance is declared forfeited,
pajrment of the forfeited recognizance shall be paid to the state treasurer
to deposit in the New Hampshire brain and spinal cord injury trust fund,
established pursuant to RSA 137-K:9.
5 New Subparagraph; Special Fund. Amend RSA 6:12, I by inserting
after subparagraph (dddd) the following new subparagraph:
(eeee) Moneys received under RSA 597:38-b, III, which shall be
credited to the New Hampshire brain and spinal cord injury trust fund,
estabhshed in RSA 137-K:9.
6 Repeal. RSA 137-K:2, IV(e), relative to the feasibility of establishing a special fund, is repealed.
7 Effective Date. This act shall take effect January 1, 2002.

2001-1102S

AMENDED ANALYSIS
This bill establishes a brain and spinal cord injury trust fund. The fund
is to be capitalized by moneys from the victims' assistance fund in excess of $750,000 and from payments for forfeited recognizances for nondriving offenses.

SENATOR PRESCOTT: After two hours of what was often an emotional
testimony, the committee felt that this legislation fully deserves the utmost support from the Senate today. Traumatic brain injury has been
know to strike at any time and without warning. It is actually the leading cause of death for youths from ages 1 to 24. Advances in medical
technology have increased the chances of survival from traumatic brain
injury victims, which has caused a need for re-evaluation of the social
consequences and medical challenges facing people on the road to recovery from this brain injury. The fund established under this legislation would allow New Hampshire victims to receive the help and assistance that they need in their recovery and rehabilitation. In honor
of those, in our state, who have suffered the effects of traumatic brain
injury, and Jamie Burnham, a friend of mine, I ask the full Senate to
follow the lead of the Executive Departments and Administration Committee in passing SB 182. Thank you.
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SENATOR FLANDERS:

Mr. President and members of the Senate, I
on record as saying that I am going to vote for this bill.
I want the record to show that my wife does work at Crotched Mountain Rehabilitation Center. I see no way that the financing of this bill
would ever reach that facility because this is for home care and that
type of care. I want the record to show that. Thank you.

would

like to go

SENATOR BOYCE: I was one of the co-sponsors of this bill.

I just wanted
and say that I thought that this would be going to Finance, but the
only reason that I wanted it to go to Finance was that there was a very
small amendment that I wanted to make, but I will take that to the House
and let them deal with it. It was more of a technical thing in the funding
of it. As it is, I would like everyone to pass it.

to rise

Amendment adopted.
Ordered to

third reading.

SB 186-FN,

relative to the powers of and classification for criminal jusand consumer protection investigators of the department of justice.
Executive Departments and Administration Committee. Vote 3-1. Ought

tice

Senator D'Allesandro for the committee.

to pass.

SENATOR D'ALLESANDRO: Currently, the Attorney General's Office has
nine investigators, all of whom have graduated from a state or law enforcement academy. Additionally, most of them are currently certified as
full-time police officers by the Police Standards and Training Council of
New Hampshire. They are all sworn as special deputies by the county
sheriffs in the state. As one can infer from these facts, these investigators
carry out the same duties as any other law enforcement officer in the
state, whether on a state or local level. This legislation would officially
designate these investigators as official law enforcement officers capable
of applying duties entitled to other police officers. This is important in
assisting investigators and effectively fulfilling their responsibilities.
Additionally, this legislation will allow these investigators to receive the
group II benefits that are already given to others in their field of work.
The committee recommends that this legislation ought to pass. I urge the
full Senate to do the same. Thank you, Mr. President.
Adopted.
Senator D'Allesandro offered a floor amendment.

2001-1147S
10/04

Floor

Amend

the

AN ACT

title of

the

Amendment

bill

relative to the

to

by replacing

it

SB 186-FN
with the following:

powers of and classification

for criminal justice

and consumer protection investigators of the department of
justice and for county attorney investigators.

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 New Section; County Attorney Investigators; Appointment. Amend
RSA 7 by inserting after section 33-g the following new section:

7:33-h County Attorney Investigators; Appointment. The county attormay appoint, with the approval of the attorney general and the applicable county commissioners, one or more investigators within the limits of the appropriation made for the appointment of investigators.

ney
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2 New Section; Department of Justice; Criminal Justice and Consumer
Protection Investigators; County Attorney Investigators; Powers. Amend
RSA 21-M by inserting after section 6 the following new section:
21-M:6-a Powers of Investigators. The criminal justice investigators
and consimier protection investigators of the department, appointed pursuant to RSA 21-M:3, VII, and county attorney investigators appointed
pursuant to RSA 7:33-h, shall have general power to enforce all criminal laws of the state and to serve criminal processes and make arrests,
under proper warrants, in all counties. Each such investigator shall be
required to be certified as a police officer under RSA 188-F:26.
3 Retirement System; Group II; Criminal Justice and Consumer Protection Investigators; County Attorney Investigators. Amend the introductory paragraph of RSA 100-A:1, Vll(a) to read as follows:
(a) A police officer, conservation officer of the fish and game depart-

ment, criminal justice or consumer protection investigator of the
department ofjustice, county attorney investigators, or inspector
of the state liquor commission who:
4 Application. A criminal justice investigator or consumer protection
investigator of the department of justice appointed pursuant to RSA 21M:3, VII prior to the effective date of this act shall serve the remainder
of his or her appointment but shall be required to comply with the provisions of RSA 21-M:6-a as inserted by section 1 of this act prior to reappointment or within 2 years from the effective date of this act, which-

ever

is later.

5 Effective Date. This act shall take effect 60 days after its passage.

2001-1147S

AMENDED ANALYSIS
grants certain law enforcement powers to criminal justice
investigators and consumer protection investigators of the department
of justice and to county attorney investigators, and grants them group
II retirement system classification.

This

bill

SENATOR D'ALLESANDRO: I rise to offer a floor amendment. What
the floor amendment does is this: it gives these powers that we just
granted to members in the Attorney General's Office, these investigators, two investigators that are hired by county attorneys - it allows these
county attorneys to go to the Attorney General's Office and receive these
powers. Currently, a county attorney must go to a local sheriff in order
to get these powers. This would simplify that process, and put a consistent process in place. They would know that they have to go to the Attorney General's Office to get these powers. These investigators report
to the county attorneys. I am assured that law enforcement, at the local level, supports this. I hope that you will support this amendment.
Thank you, Mr. President.
Floor

Amendment adopted.

Referred to the Finance Committee (Rule #24).

SB

187-FN, requiring the state to pay
eminent domain proceedings.

for

an independent appraiser in

Recess.

Out of Recess.

SPLIT REPORT: Ought to
tee.

pass. Senator D'Allesandro for the commitExecutive Departments and Administration Committee. Vote 2-2.
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Senator Francoeur for the com-

Departments and Administration Committee. Vote

2-2.

SUBSTITUTE MOTION
Senator Francoeur moved to substitute rerefer for inexpedient to

legis-

late.

Adopted.

SB 187-FN is rereferred to the Executive Departments and Administration Committee.
SB 189-FN-A, establishing a gasoline remediation and elimination of
ethers fund. Environment Committee. Vote 4-0. Ought to pass with
amendment, Senator Cohen for the committee.
2001-1093S
08/10

Amendment
Amend

the

bill

by replacing

to

SB 189-FN-A

all after the enacting clause with the fol-

lowing:
1 Oil Discharge and Disposal Cleanup Fund; Purpose. Amend RSA 146D:l to read as follows:
146-D:1 Purpose.
/. The general court finds that gasoline and diesel fuel, due to their
extreme fluidity and suspected carcinogenic qualities, comprise a sufficiently distinct class of property which represents a potential serious
health and safety problem to the citizens of New Hampshire. In particular, gasoline and diesel fuel present a potential threat to the quality of
New Hampshire's groundwater and environment because of the speed
with which these products are able to flow into, and contaminate, valuable groundwater supplies. The purpose of this chapter is to establish
financial responsibility for the cleanup of oil discharge and disposal, and
to establish a fund to be used in addressing the costs incurred by the
owners of underground storage facilities and bulk storage facilities for
the cleanup of oil discharge and disposal, to protect groundwater, and
for reimbursement for third party damages. The fund established under
this chapter shall be in addition to the oil pollution control fund estab-

lished pursuant to

RSA

146-A:ll-a.

The general court recognizes the adverse effect of discharges of gasoline ethers due to the speed with which ethers
are able to flow into, contaminate, and accumulate in invaluable groundwater and surface water supplies. The purpose of
this chapter is to provide financial assistance, in accordance
with RSA 146-G, to victims of such discharges and to address
the costs incurred by owners of public and private water supplies for the treatment and removal of gasoline from those supplies and remediation of groundwater and surface water contaminated by gasoline containing ethers.
2 New Paragraphs; Definitions. Amend RSA 146-D:2 by inserting after paragraph VII the following new paragraphs:
//.

VIII. "Gasoline" means all products commonly or commercially known
or sold as gasoline, including casinghead and absorption of natural gasoline, regardless of their classification or uses, and any liquid prepared,
advertised, offered for sale, or sold for use as or commonly and commercially used as a fuel in internal combustion engines, which when subjected
to distillation in accordance with the standard method of test for distillation of gasoline, naphtha, kerosene, and similar petroleum products
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(ASTM Designation D-86) show not less than 10 percent distilled (recovered) below 347 degrees Fahrenheit (175 degrees Centigrade) and not less
than 95 percent distilled (recovered) below 464 degrees Fahrenheit (240
degrees Centigrade); provided that the term gasoline shall not include
commercial solvents or naphthas which distill by
method D-86 not
more than 9 percent at 176 degrees Fahrenheit and which have a distillation range of 150 degrees Fahrenheit or less, or liquefied gases which
would not exist as liquid at a temperature of 60 degrees Fahrenheit and
a pressure of 14.7 pounds per square inch absolute.
IX. "Diesel fuel" means a liquid hydrocarbon fuel used in internal
combustion high speed engines that operate with a diesel thermody-

ASTM

namic

cycle.

means any operator, distributor, dealer, or broker who,
any wholesale terminal facility which, imports or causes to be imX. "Person"

or

ported gasoline containing ethers into the state. "Person" does not mean
an oil spill cleanup organization or other person acting to contain, remove, cleanup, restore, or take other remedial or corrective action or
measures with regard to the spillage or discharge of gasoline or threatened spillage or discharge of gasoline.
XI. "Import" means, for the purpose of determining the license fees
under this section, any import of gasoline ethers or gasoline containing
ethers into this state by any person whether by vessel, pipeline, truck,
railroad, or any other contrivance to the extent that the import of such
gasoline ethers has not been previously subject to the license fee under
this section.
XII. "Gasoline ethers" means any ether added to gasoline to improve
or increase octane or to increase gasoline oxygen content, and their byproducts, including, but not limited to, methyl tertiary butyl ether, tertiary amyl methyl ether, di-isopropyl ether, and ethyl tertiary butyl ether.
3 Fund Established. RSA 146-D:3, VI is repealed and re-enacted to
read as follows:
VI. The fee collected on motor fuels shall be in the amounts and
divided between the accounts as follows:
(a) For each gallon of diesel fuel for which a fee is assessed, $.014
shall be placed in an account for reimbursement of owners of eligible underground storage facilities and $.001 shall be placed in an account to
be used for reimbursement of owners of eligible bulk storage facilities.
(b) For each gallon of gasoline for which a fee is assessed, the following amounts shall be placed in the corresponding accounts: $0.0115
in the underground storage facilities account, $0,001 in the bulk storage facilities account and $0.0025 in the gasoline remediation and elimination of ethers fund established under RSA 146-G for the cleanup of
contamination from gasoline ethers.
(c) For all fees collected on gasoline during the period from January 1, 2001 to July 1, 2001 and deposited in the account for reimbursement of owners of eligible underground storage facilities, 18 percent of
those fees shall be transferred to gasoline remediation and elimination
of ethers fund for the cleanup of contamination from gasoline ethers.
4 New Chapter; Gasoline Remediation and Elimination of Ethers Fund.
Amend RSA by inserting after chapter 146-F the following new chapter:

CHAPTER

146-G

GASOLINE REMEDIATION AND ELIMINATION OF ETHERS FUND
146-G: 1 Purpose.
I. In recognition of its fiduciary responsibility to minimize the contamination of our citizens' drinking water and the water sources of the
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state, the general court finds that ethers contained in gasoline, due to
their extreme fluidity, recalcitrance to natural degradation, low taste
and odor thresholds, and probable carcinogenic qualities, comprise a
sufficiently distinct class of property which represent a particular,
present, and rapidly escalating threat to the quality of all the water of
the state and, thereby, to our citizens. The general court also finds that
potentially serious health, safety, and environmental problems are evidenced due to the speed with which ethers are able to flow into, contaminate, and accumulate in invaluable groundwater supplies.
II. The intent of this chapter is to provide procedures that will expedite the cleEuiup of gasoline ether spillage, mitigate the adverse affects
of gasoline ether discharges, encourage preventive measures, provide
fingmcial assistance to victims of such discharges, and to establish a fund
to be used in addressing the costs incurred by owners of public and private water supplies for the treatment and removal of gasoline ethers
from those supplies and the remediation of groundwater and surface
water contaminated by gasoline ethers. The fund established under this
chapter shall be in addition to the oil pollution control fund established
pursuant to RSA 146-A:ll-a and is separate from the oil discharge and
disposal cleanup fund established pursuant to RSA 146-D:3.
146-G:2 Definitions. In this chapter:
I. "Discharge" or "spillage" mesms the release or addition of any gasoline containing ethers to land, groundwater, or surface water.
II. "Distributor" means any person, wherever resident or located,
who imports or causes to be imported gasoline, as defined in this section, into the state; provided, however, that bringing gasoline into the
state in the fuel supply tank attached to the engine of a vehicle or aircraft shall not be considered importing. "Distributor" does not mean a
gasoline spill cleanup organization or other person acting to contain,
remove, clean up, restore, or take other remedial or corrective action or
measures with regard to the spillage or discharge of gasoline, or threatened spillage or discharge of gasoline.
III. "Ethers" means organic compounds formed by the treatment of
an alcohol with a dehydrating agent resulting in 2 organic radicals joined
by an oxygen atom. Gasoline ethers include but are not limited to methyl tertiary butyl ether (MTBE), tertiary amyl methyl ether (TAME),
di-isopropyl ether (DIPE), and ethyl tertiary butyl ether (ETBE) and
other ethers which may be contained in or added to gasoline prior to sale
to the public.
IV. "Facility" means a location, including structures or land, at which
gasoline is subjected to treatment, storage, processing, refining, pumping, transfer, or collection.
V. "Gasoline" means all products commonly or commercially known
or sold as gasoline, including casinghead eind absorption of natural gasoline, regardless of their classification or uses, and any liquid prepared,
advertised, offered for sale, or sold for use as or commonly and commercially used as a fuel in internal combustion engines, which when subjected to distillation in accordance with the standard method of test for
distillation of gasoline, naphtha, kerosene, and similar petroleum products (ASTM Designation D-86) show not less than 10 percent distilled
(recovered) below 347 degrees Fahrenheit (175 degrees Centigrade) and
not less than 95 percent distilled (recovered) below 464 degrees Fahrenheit (240 degrees Centigrade); provided that the term gasoline shall
not include commerciEd solvents or naphthas which distill by ASTM method
D-86 not more than 9 percent at 176 degrees Fahrenheit and which have
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which would not exist as liquid at a temperature of 60 degrees Fahrenheit and a pressure of 14.7 pounds per square inch absolute.
VI. "Gasoline remediation and elimination of ethers fund" means the
fund established pursuant to RSA 146-G:4.
VII. "Gasoline terminal facility" means any facility of any kind and
its

is

related appurtenances located within the boundaries of this state that
used or capable of being used for pumping, handling, transferring,

processing, refining, or storing gasoline.
VIII. "Groundwater" means subsurface water that occurs beneath
the water table in soils and geologic formations.
IX. "Neat gasoline ethers" mean ethers intended for blending with
gasoline prior to sale to the public which are imported into the state with
little or no admixtures or dilution. Neat gasoline ethers shall contain a
minimum of 92.1 percent by volume ether, including its impurities.
X. "Oxygenate" means an organic compound containing oxygen added
to gasoline to increase its oxygen content.
XI. "Operator" means any person owning or operating any gasoline
terminal facility or vessel, whether by lease, contract, or any other form

of agreement.
XII. "Removal costs" means the costs of containment, removal,
cleanup, restoration, and remedial or corrective action or measures
that are incurred after a spillage or discharge of gasoline has occurred
or, in any case in which there is a threat of a spillage or discharge of
gasoline, the cost to prevent, minimize, or mitigate gasoline pollution
from such an incident.
XJII. "Surface water" means streams, lakes, ponds, and tidal waters
within the jurisdiction of the state, including all streams, lakes, or ponds
bordering on the state, marshes, watercourses, and other bodies of water, natural or artificial.
XrV. "Vessel" includes every description of watercraft or other contrivance used, or capable of being used as a means of transportation on water or land whether self-propelled or otherwise and shall include barges,
tanker trucks, and railroad cars.
XV. "Wholesale terminal facility" means any facility of any kind and
its related appurtenances that is primarily a wholesale distributor of
gasoline products and that is used or capable of being used for pumping, handling, transferring, processing, refining, or storing gasoline.
146-G:3 Recovery by State. The attorney general shall institute such
legal or equitable action as he or she deems necessary to recover or obtain judgment for the costs of containment, cleanup, removal, corrective
measures, or civil penalties. This action may be brought in conjunction
with an action for injunctive reUef or in a separate action in superior court.
In connection with an action brought under this section, the attorney
general may obtain a prejudgment attachment.
146-G:4 Fund Established; Collection.
I. There is hereby established the gasoline remediation and elimination of ethers fund. This nonlapsing, revolving fund shall be used to
pay the costs to implement the provisions of this chapter which include,
but are not limited to, the salaries and expenses of additional personnel, as approved by the legislature, to the extent that such salaries and
expenses are incurred in implementing the provisions of this chapter,
testing and monitoring activities, and other costs of treatment or removal or corrective measures deemed necessary by the department of
environmental services as a result of an actual or potential discharge of
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gasoline ethers into or onto the surface water or groundwater of the
state. Moneys from the fund shall be used to mitigate the adverse affects
of gasoline ether discharges including, but not limited to, provision of
emergency water supplies to persons affected by such pollution, and,
where necessary as determined by the department of environmental serNices, the establishment of an acceptable source of potable water to injured parties. Not more than $150,000 shall be allocated annually for
research programs dedicated to the development and improvement of
preventive and cleanup measures concerning such gasoline ether discharges. The waste management council shall approve any agreements
entered into by the department for purposes of conducting research. Income derived from the fund shall only be used for those administrative
costs needed to implement this chapter.
II. Moneys in the fund not currently needed to meet the obligations
of the department of environmental services under this chapter shall
be deposited with the state treasurer to the credit of the fund and shall
be invested as provided by law. Interest received on such investment
shall also be credited to the fund. If the fund's balance becomes greater
than $2,500,000, the transfer of monies into the fund as established in
RSA 146-D:3 shall be discontinued and only re-established when the
fund's balance is below^ $1,000,000. Those fees normally transferred to
the gasoline remediation and elimination of ethers fund shall accumulate instead in the account for reimbursement of owners of eligible underground storage facilities under RSA 146-D:3,VI.
III. All moneys paid to the state to reimburse costs paid out of the
gasoline remediation and elimination of ethers fund by any person
strictly liable to the state under this chapter shall be placed in the
gasoline remediation and elimination of ethers fund.
rV. Any person who imports or causes to be imported neat gasoline
ethers into the state shall be licensed by the department of safety under
this chapter. The annual fee for the Hcense shall be $0.10 per gallon of neat
gasoline ethers imported into this state for the purpose of being mixed or
blended with gasoline prior to sale to the public. The fee shall be paid
monthly by such person to the department of safety and deposited by the
department of safety into the gasoline remediation and elimination of
ethers fund. Imposition of the fee shall be based on the records of the
person and certified as accurate to the department of safety.
146-G:5 Competitive Bidding Required. The commissioner of environmental services shall enter into the competitive bidding process for any
project undertaken by the department of environmental services under
the authority of this chapter with an estimated cost of $10,000 or more.
The commissioner may enter the competitive bidding process for any
such project with an estimated cost of less than $10,000.
146-G:6 Corrective Measures Authorized. Corrective measures authorized by this chapter shall include but not be limited to:
I. Provision of interim water supplies to residents whose water supplies have been contaminated due to the presence of gasoline ethers
above standards set by the department of environmental services or a
condition determined to be hazardous by the office of community and
public health and the state forensic toxicologist. This may include the
supply of bottled water and the installation and operation of water supply treatment systems, approved or provided by the department.
II. The establishment of an acceptable source of potable water to
injured parties, where necessary, as determined by the department of
environmental services. This may include but not be limited to a pro-
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portioned share of the costs of construction of the extension of public

water mains and appurtenances, the installation of replacement water supply wells and appurtenances, or the installation of water treatment processes for new or existing water supplies. Operation and maintenance costs or annual user fees for new or upgraded public water
supply main extensions or treatment processes shall not be eligible
expenses under this paragraph.
146-G:7 License Required; Fee.
L Every person who imports or causes to be imported neat gasoline
ethers into the state shall file a monthly report for the preceding month
and shall include all fees due for that reporting period with the department of safety on or before the twentieth day of the following calendar
month. Failure to file by the required date or to enclose fees due shall
result in the assessment of a 10 percent penalty to be added to the amount
of fees due for that month. If no fees are due, a penalty of $10 per day shall
be assessed. Such penalty shall immediately accrue and thereafter the
overdue fees and the penalty shall bear interest at the rate estabhshed
by the Internal Revenue Service effective on the first business day of the
calendar year. To this rate shall be added 2 percent. In determining the
monthly rate, that figure shall be rounded off to the nearest quarter percent. The department of environmental services may waive all or any
portion of penalties or interest for good cause. Such cause and incident
shall be recorded in the records of the gasoline remediation and elimination of ethers fund.
II. No distributor licensed under this section shall import gasoline
ethers into this state without paying the fee required by this section.
III. Unless otherwise provided, any person who violates any provision of this section shall be guilty of a misdemeanor if a natural person
or guilty of a felony if any other person.
146-G:8 Administrative Costs.
I. Notwithstanding any other provision of law, if the expenditure of
additional funds is necessary for the costs of administration of the collection process established in RSA 146-G:6, II and III, upon request of
the commissioner of safety, the governor and council, upon recommendation of the department of environmental sen,'ices and with prior approval of the fiscal committee of the general court, may authorize the
transfer of funds from the gasoline remediation and elimination of ethers
fund to the department of safety for such specific purposes only.
II. The commissioner of safety shall file reports with the department
of environmental services on a quarterly basis, relative to the administrative costs of the collection activities of the department of safety under RSA 146-0:4, IV. Such report shall include detailed accounting of
such costs, including procedures taken to separate such costs from any
other administrative costs incurred by the department of safety relative
to any other statutory responsibilities of that department.
146-G:9 Reporting by Department of Environmental Services. The department of environmental services shall file annual reports of the status of the gasoline remediation and elimination of ethers fund no later
than October 1, to the speaker of the house and president of the senate.
The first such report shall be submitted no later than October 1, 2002. The
department of environmental services shall also file an interim report
on the activities of the gasoline remediation and elimination of ethers

fund, including expenditures and reimbursements, and enforcement
and remediation activities under RSA 146-G, by January 1, 2005 to the
senate president, the speaker of the house of representatives, the senate
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house clerk, the house and senate committees having jurisdicwater quality policy, the governor, and the state library. The
department shall file a final report on the activities of the fund and enforcement and remediation activities by November 1, 2006 to the senate
president, the speaker of the house of representatives, the senate clerk,
the house clerk, the house and senate committees having jurisdiction over
water quality policy, the governor, and the state library.
146-G:10 Review and Report. Upon issuance of the interim report by
the department of environmental services required by RSA 146-G:7, the
members of house and senate committees having jurisdiction over water quality policy shall constitute a joint committee for purposes of reviewing the effectiveness of the program implemented by this chapter.
The joint committee shall review the effectiveness of the program implemented by this act, and shall report the joint committee's findings and
recommendations to the full senate.
146-G:11 Rulemaking. The commissioner shall adopt rules, pursuant to RSA 541-A, relative to the allocation of funds from the gasoline remediation and elimination of ethers fund authorized under this
section. Construction costs due to contamination from gasoline ethers
incurred by operators of public water supplies between May 4, 2000
and the effective date of department rules may be considered for compensation on a case-by-case basis subject to approval of the waste
clerk, the

tion over

management

council.
5 Repeal. RSA 146-G, relative to the gasoline remediation and elimination of ethers fund, is repealed.
6 Effective Date.
I. Section 5 of this act shall take effect July 1, 2006.
II. The remainder of this act shall take effect July 1, 2001.

SENATOR COHEN: Senate Bill 189 would establish a new dedicated
fund that would address groundwater and surface water contamination
caused by gasoline ethers, most notably MTBE, which has become a
significant increasing threat to groundwater and surface water in the
state. The number of public and private water supplies, which have
been affected by MTBE has been steadily rising over the past six years.
Currently, 16.2 percent of public water supplied statewide, have some
level of MTBE contamination. That is about 300 public water supplies in
this state. The highest percentage of these can be found in Rockingham
County. One out of four reformulated gasoline counties, where 24.5 percent in the public water supplies have some level of MTBE at present.
This fund, as proposed, will be administered by the Department of Environmental Services and used when the source of the contamination is
unknown or when the source is not attributable to leaking underground
storage tanks. Currently, the cleanup is very expensive, about 50 to 100
percent higher than regular gasoline, and the burden of this cost is often placed on the owners and third parties. Revenue for the fund would
come from the transport of .0025 per gallon of gasoline currently collected under the Oil Discharge and Disposal Cleanup Fund. This is only
a portion of the .015 per gallon fee collected on all gasoline and diesel
fuel imported into the state. So establishment of this new fund will not
result in the imposition of any new gasoline fees on the public, only a
reallocation of current fees collected on gasoline. The fund would have
a cap of $2.5 million, which when reached, would stop the transfer of
the gasoline fee from the ODD Fund until the balance dropped below
$1 million. The fund would also have a sunset clause that would end
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the collection of fees for the fund in five years. Senate Bill 189 has received widespread support from both the petroleum industry and the
environmental community. I urge your support in its passage.

Amendment

adopted.

Senator Prescott offered a floor amendment.

2001-1162S
08/01

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 189-FN-A
the enacting clause with the

fol-

lowing:
1 Oil Discharge and Disposal Cleanup Fund; Purpose. Amend RSA 146D:l to read as follows:
146-D:1 Purpose.
/. The general court finds that gasoline and diesel fuel, due to their
extreme fluidity and suspected carcinogenic qualities, comprise a sufficiently distinct class of property which represents a potential serious
health and safety problem to the citizens of New Hampshire. In particular, gasoline and diesel fuel present a potential threat to the quality of
New Hampshire's groundwater and environment because of the speed
with which these products are able to flow into, and contaminate, valuable groundwater supplies. The purpose of this chapter is to establish
financial responsibility for the cleanup of oil discharge and disposal, and
to establish a fund to be used in addressing the costs incurred by the
owners of underground storage facilities and bulk storage facilities for
the cleanup of oil discharge and disposal, to protect groundwater, and
for reimbursement for third party damages. The fund established under
this chapter shall be in addition to the oil pollution control fund estab-

lished pursuant to

RSA

146-A:ll-a.

The general court recognizes the adverse effect of discharges of gasoline ethers due to the speed with which ethers
are able to flow into, contaminate, and accumulate in invaluable groundwater and surface water supplies. The purpose of
this chapter is to provide financial assistance, in accordance
//.

RSA 146-G, to victims of such discharges and to address
the costs incurred by owners of public and private water supplies for the treatment and removal of gasoline from those supplies and remediation of groundwater and surface water contaminated by gasoline containing ethers.
2 New Paragraphs; Definitions. Amend RSA 146-D:2 by inserting after paragraph VU the following new paragraphs:
with

VIII. "Gasoline" means all products commonly or commercially known
or sold as gasoline, including casinghead and absorption of natural gasoline, regardless of their classification or uses, and any liquid prepared,
advertised, off"ered for sale, or sold for use as or commonly and commercially used as a fuel in internal combustion engines, which when subjected
to distillation in accordance with the standard method of test for distillation of gasoline, naphtha, kerosene, and similar petroleum products
(ASTM Designation D-86) show not less than 10 percent distilled (recovered) below 347 degrees Fahrenheit (175 degrees Centigrade) and not less
than 95 percent distilled (recovered) below 464 degrees Fahrenheit (240
degrees Centigrade); provided that the term gasoline shall not include
commercial solvents or naphthas which distill by
method D-86 not
more than 9 percent at 176 degrees Fahrenheit and which have a distil-

ASTM
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lation range of 150 degrees Fahrenheit or less, or hquefied gases which
would not exist as liquid at a temperature of 60 degrees Fahrenheit and
a pressure of 14.7 pounds per square inch absolute.
IX. "Diesel fuel" means a liquid hydrocarbon fuel used in internal
combustion high speed engines that operate with a diesel thermodynamic cycle.
X. "Person" means any operator, distributor, dealer, or broker who,
or any wholesale terminal facility which, imports or causes to be im-

ported gasoline containing ethers into the state. "Person" does not mean
an oil spill cleanup organization or other person acting to contain, remove, cleanup, restore, or take other remedial or corrective action or
measures with regard to the spillage or discharge of gasoline or threatened spillage or discharge of gasoline.
XI. "Import" means, for the purpose of determining the license fees
under this section, any import of gasoline ethers or gasoline containing
ethers into this state by any person whether by vessel, pipeline, truck,
railroad, or any other contrivance to the extent that the import of such
gasoline ethers has not been previously subject to the license fee under
this section.
XII. "Gasoline ethers"

means any ether added to gasoline to improve or increase octane or to increase gasoline oxygen content, and
their by-products, including, but not limited to, methyl tertiary butyl
ether, tertiary amyl methyl ether, di-isopropyl ether, and ethyl tertiary
butyl ether. "Gasoline ethers" shall not include prepackaged goods intended for retail consumer use including, but not limited to, starting
fluid and octane booster.
3 Fund Established. RSA 146-D:3, VI is repealed and re-enacted to
read as follows:
VI. The fee collected on motor fuels shall be in the amounts and divided between the accounts as follows:
(a) For each gallon of diesel fuel for which a fee is assessed, $.014
shall be placed in an account for reimbursement of owners of eligible
underground storage facilities and $.001 shall be placed in an account
to be used for reimbursement of owners of eligible bulk storage facilities.
(b) For each gallon of gasoline for which a fee is assessed, the following amounts shall be placed in the corresponding accounts: $0.0115
in the underground storage facilities account, $0,001 in the bulk storage facilities account and $0.0025 in the gasoline remediation and elimination of ethers fund established under RSA 146-G for the cleanup of
contamination from gasoline ethers.
(c) For all fees collected on gasoline during the period from January 1, 2001 to July 1, 2001 and deposited in the account for reimbursement of owners of eligible underground storage facilities, 18 percent of
those fees shall be transferred to gasoline remediation and elimination
of ethers fund for the cleanup of contamination from gasoline ethers.
4 New Chapter; Gasoline Remediation £ind Elimination of Ethers Fund.
Amend RSA by inserting after chapter 146-F the following new chapter:

CHAPTER

146-G

GASOLINE REMEDIATION AND ELIMINATION OF ETHERS FUND
146-G: 1 Purpose.
I. In recognition of its fiduciary responsibility to minimize the contamination of our citizens' drinking water and the water sources of
the state, the general court finds that ethers contained in gasoline,
due to their extreme fluidity, recalcitrance to natural degradation, low
taste and odor thresholds, and probable carcinogenic qualities, com-
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prise a sufficiently distinct class of property which represent a parand rapidly escalating threat to the quality of all the
water of the state and, thereby, to our citizens. The general court also
finds that potentially serious health, safety, and environmental problems are evidenced due to the speed with which ethers are able to flow
into, contaminate, and accumulate in invaluable groundwater supplies.
II. The intent of this chapter is to provide procedures that will expedite the cleanup of gasoline ether spillage, mitigate the adverse affects
of gasoline ether discharges, encourage preventive measures, provide
financial assistance to victims of such discharges, and to establish a fund
to be used in addressing the costs incurred by owners of public and private water supplies for the treatment and removal of gasoline ethers
from those supplies and the remediation of groundwater and surface
water contaminated by gasoline ethers. The fund established under this
chapter shall be in addition to the oil pollution control fund established
pursuant to RSA 146-A:ll-a and is separate from the oil discharge and
disposal cleanup fund established pursuant to RSA 146-D:3.
146-G:2 Definitions. In this chapter:
I. "Discharge" or "spillage" means the release or addition of any gasoline containing ethers to land, groundwater, or surface water.
II. "Distributor" means any person, wherever resident or located,
who imports or causes to be imported gasoline, as defined in this section, into the state; provided, however, that bringing gasoline into the
state in the fuel supply tank attached to the engine of a vehicle or aircraft shall not be considered importing. "Distributor" does not mean a
gasoline spill cleanup organization or other person acting to contain,
remove, clean up, restore, or take other remedial or corrective action or
measures with regard to the spillage or discharge of gasoline, or threatened spillage or discharge of gasoline.
III. "Ethers" means organic compounds formed by the treatment of
£m alcohol with a dehydrating agent resulting in 2 organic radicals joined
by an oxygen atom. Gasoline ethers include but are not limited to methyl tertiary butyl ether (MtBE), tertiary amyl methyl ether (TAME),
di-isopropyl ether (DIPE), and ethyl tertiary butyl ether (EtBE) and other
ethers which may be contained in or added to gasoline prior to sale to
the public.
IV. "Facility' means a location, including structures or land, at which
gasoline is subjected to treatment, storage, processing, refining, pumpticular, present,

ing, transfer, or collection.
V. "Gasoline" means all products commonly or commercially known
or sold as gasoline, including casinghead and absorption of natural gasoline, regardless of their classification or uses, and any liquid prepared,
advertised, offered for sale, or sold for use as or commonly and commercially used as a fuel in internal combustion engines, which when subjected to distillation in accordance with the standard method of test for
distillation of gasoline, naphtha, kerosene, and similar petroleum products (ASTM Designation D-86) show not less than 10 percent distilled
(recovered) below 347 degrees Fahrenheit (175 degrees Centigrade) and
not less than 95 percent distilled (recovered) below 464 degrees Fahrenheit (240 degrees Centigrade); provided that the term gasoline shall
not include commercial solvents or naphthas which distill by
method D-86 not more than 9 percent at 176 degrees Fahrenheit and
which have a distillation range of 150 degrees Fahrenheit or less, or
liquefied gases which would not exist as liquid at a temperature of 60 degrees Fahrenheit and a pressure of 14.7 pounds per square inch absolute.
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VI. "Gasoline remediation and elimination of ethers fund" means the
fund established pursuant to RSA 146-G:4.
VII. "Gasoline terminal facility" means any facility of any kind and
its related appurtenances located within the boundaries of this state that
is used or capable of being used for pumping, handling, transferring,

processing, refining, or storing gasoline.
VIII. "Groundwater" means subsurface water that occurs beneath
the water table in soils and geologic formations.
IX. "Neat gasoline ethers" mean ethers intended for blending with
gasoline prior to sale to the public which are imported into the state with
little or no admixtures or dilution. Neat gasoline ethers shall contain a
minimum of 92.1 percent by volume ether, including its impurities.
X. "Oxygenate" means an organic compovmd containing oxygen added
to gasoline to increase its oxygen content.
XI. "Operator" means any person owning or operating any gasoline
terminal facility or vessel, whether by lease, contract, or any other form
of agreement.
XII. "Removal costs" means the costs of containment, removal, cleanup,
restoration, and remedial or corrective action or measures that are incurred
after a spiUage or discharge of gasoline has occurred or, in any case in which
there is a threat of a spillage or discharge of gasoline, the cost to prevent,
minimize, or mitigate gasoline pollution from such an incident.
XIII. "Surface water" means streams, lakes, ponds, and tidal waters
within the jurisdiction of the state, including all streams, lakes, or ponds
bordering on the state, marshes, watercourses, and other bodies of water, natural or artificial.
XIV. "Vessel" includes every description of watercraft or other contrivance used, or capable of being used as a means of transportation on water or land whether self-propelled or otherwise and shall include barges,
tanker trucks, and railroad cars.
XV. "Wholesale terminal facility means any facility of any kind and
its related appurtenances that is primarily a wholesale distributor of
gasoline products and that is used or capable of being used for pumping, handling, transferring, processing, refining, or storing gasoline.
146-G:3 Recovery by State. The attorney general shall institute such
legal or equitable action as he or she deems necessary to recover or obtain judgment for the costs of containment, cleanup, removal, corrective
measures, or civil penalties. This action may be brought in conjunction
with an action for injunctive rehef or in a separate action in superior court.
In connection with an action brought under this section, the attorney
general may obtain a prejudgment attachment.
146-G:4 Fund EstabUshed; Collection.
I. There is hereby established the gasoline remediation and elimination of ethers fund. This nonlapsing, revolving fund shall be used to pay
the costs to implement the provisions of this chapter which include, but
are not limited to, the salaries and expenses of additional personnel, as
approved by the legislature, to the extent that such sadEiries and expenses
are incurred in implementing the provisions of this chapter, testing and
monitoring activities, and other costs of treatment or removal or corrective measures deemed necessary by the department of environmental
services as a result of an actual or potential discharge of gasoline ethers
into or onto the surface water or groundwater of the state. Moneys from
the fund shall be used to mitigate the adverse affects of gasoline ether
discharges including, but not limited to, provision of emergency water
supplies to persons affected by such pollution, and, where necessary as
determined by the department of environmental services, the establish-
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ment of an acceptable source of potable water to injured parties. Not more
than $150,000 shall be allocated annually for research programs dedicated
to the development and improvement of preventive and cleanup measures
concerning such gasoline ether discharges. The waste management council
shall approve any agreements entered into by the department for purposes of conducting research. Income derived from the fund shall only be
used for those administrative costs needed to implement this chapter.
II. Moneys in the fund not currently needed to meet the obligations
of the department of environmental services under this chapter shall be
deposited with the state treasurer to the credit of the fund and shall be
invested as provided by law. Interest received on such investment shall
also be credited to the fund. If the fund's balance becomes greater than
$2,500,000, the transfer of monies into the fund as established in RSA
146-D:3 shall be discontinued and only re-established when the fund's
balance is below $1,000,000. Those fees normally transferred to the
gasoline remediation and elimination of ethers fund shall accumulate
instead in the account for reimbursement of owners of eligible underground storage facilities under RSA 146-D:3,VI.
III. All moneys paid to the state to reimburse costs paid out of the
gasoline remediation and elimination of ethers fund by any person strictly
liable to the state under this chapter shall be placed in the gasoline
remediation and elimination of ethers fund.
IV. Any person who imports or causes to be imported neat gasoline
ethers into the state shall be licensed by the department of safety under this chapter. The annual fee for the license shall be $0.10 per gallon of neat gasoline ethers imported into this state for the purpose of
being mixed or blended with gasoline prior to sale to the public. The fee
shall be paid monthly by such person to the department of safety and
deposited by the department of safety into the gasoline remediation and
elimination of ethers fund. Imposition of the fee shall be based on the
records of the person and certified as accin-ate to the department of safety.
146-G:5 Competitive Bidding Required. The commissioner of environmental services shall enter into the competitive bidding process for any
project undertaken by the department of environmental services under
the authority of this chapter with an estimated cost of $10,000 or more.
The commissioner may enter the competitive bidding process for any
such project with an estimated cost of less than $10,000.
146-G:6 Corrective Measures Authorized. Corrective measures authorized by this chapter shall include but not be limited to:
I. Provision of interim water supplies to residents whose water supplies have been contaminated due to the presence of gasoline ethers
above standards set by the department of environmental services or a
condition determined to be hazardous by the office of community and
public health and the state forensic toxicologist. This may include the
supply of bottled water and the installation and operation of water supply treatment systems, approved or provided by the department.
II. The establishment of an acceptable source of potable water to injured parties, where necessary, as determined by the department of environmental services. This may include but not be limited to a proportioned share of the costs of construction of the extension of public water
mains and appurtenances, the installation of replacement water supply
wells and appurtenances, or the installation of water treatment processes for new or existing water supplies. Operation and maintenance
costs or annual user fees for new or upgraded public water supply main
extensions or treatment processes shall not be eligible expenses under
this paragraph.
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146-G:7 License Required; Fee.
L Every person who imports or causes to be imported neat gasoline
ethers into the state shall file a monthly report for the preceding month
and shall include all fees due for that reporting period with the department of safety on or before the twentieth day of the following calendar
month. Fsulure to file by the required date or to enclose fees due shall
result in the assessment of a 10 percent penalty to be added to the amount
of fees due for that month. If no fees are due, a penalty of $10 per day shall
be assessed. Such penalty shall immediately accrue and thereafter the
overdue fees and the penalty shall bear interest at the rate established
by the Internal Revenue Service effective on the first business day of the
calendar year. To this rate shall be added 2 percent. In determining the
monthly rate, that figure shall be rounded off to the nearest quarter per-

The department of environmental services may waive all or any
portion of penalties or interest for good cause. Such cause and incident
shall be recorded in the records of the gasoline remediation and elimination of ethers fund.
II. No distributor licensed under this section shall import gasoline
ethers into this state without paying the fee required by this section.
III. Unless otherwise provided, any person who violates any provision of this section shall be guilty of a misdemeanor if a natural person
or guilty of a felony if any other person.
146-G:8 Administrative Costs.
I. Notwithstanding any other provision of law, if the expenditure of
additional funds is necessary for the costs of administration of the collection process established in RSA 146-G:6, II and III, upon request of
the commissioner of safety, the governor and council, upon recommendation of the department of environmental services and with prior approval of the fiscal committee of the general court, may authorize the
transfer of funds from the gasoline remediation and elimination of ethers
fund to the department of safety for such specific purposes only.
II. The commissioner of safety shall file reports with the department
of environmental services on a quarterly basis, relative to the administrative costs of the collection activities of the department of safety under RSA 146-G:4, IV. Such report shall include detailed accounting of
such costs, including procedures taken to separate such costs from any
other administrative costs incurred by the department of safety relative
to any other statutory responsibilities of that department.
146-G:9 Reporting by Department of Environmental Services. The department of environmental services shall file annual reports of the status of the gasoline remediation and elimination of ethers fund no later
than October 1, to the speaker of the house and president of the senate.
The first such report shall be submitted no later than October 1, 2002.
The dep£trtment of environmental services shall also file an interim report on the activities of the gasoline remediation and elimination of ethers
fund, including expenditures and reimbursements, and enforcement and
remediation activities under RSA 146-G, by January 1, 2005 to the senate president, the speaker of the house of representatives, the senate
clerk, the house clerk, the house and senate committees having jurisdiction over water quality policy, the governor, and the state library. The
department shall file a final report on the activities of the fund and enforcement and remediation activities by November 1, 2006 to the senate president, the speaker of the house of representatives, the senate
clerk, the house clerk, the house and senate committees having jurisdiction over water quality policy, the governor, and the state library.
cent.
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146-G:10 Review and Report. Upon issuance of the interim report by
the department of environmental services required by RSA 146-G:7, the
members of house and senate committees having jurisdiction over water quaHty policy shall constitute a joint committee for purposes of reviewing the effectiveness of the program implemented by this chapter.
The joint committee shall review the effectiveness of the program implemented by this act, and shall report the joint committee's findings and
recommendations to the full senate.
146-G:11 Rulemaking. The commissioner shall adopt rules, pursuant to
RSA 541-A, relative to the allocation of funds from the gasoline remediation
and elimination of ethers fund authorized under this section. Construction costs due to contamination from gasoline ethers incurred by operators of public water supplies between May 4, 2000 and the effective date
of department rules may be considered for compensation on a case-by-case
basis subject to approval of the waste management council.
5 Repeal. RSA 146-G, relative to the gasoline remediation and elimination of ethers fund, is repealed.
6 Effective Date.
I. Section 5 of this act shall take effect July 1, 2006.
II. The remainder of this act shall take effect July 1, 2001.

SENATOR PRESCOTT: This floor amendment comes out as a committee
We discussed this this morning and it was not able to get onto
the calendar, so we are offering it as a floor amendment. A minor change
amendment.

was done

to the bill on page two of the amendment. Line 20 further describes gasoline ethers, "shall not include prepackaged goods intended for
retail consumer use, including but not limited to "starting fluid" and "octane booster". We did not want the intent of this bill to eliminate the use
of you being able to go into your gasoline station store and buy dry gas
or a can of starting fluid. That was the purpose of the amendment. Thank

you very much, Mr. President.
Floor

Amendment adopted.

Ordered to

third reading.

SB 192-FN, relative to the issuance of high/medium voltage licenses by
the electricians' board. Executive Depairtments and Administration Committee. Vote 3-0. Ought to pass. Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: Every time that we get one of these high
voltage bills, it comes from Senator O'Neil and it is shocking! Thank
you, Mr. President. This bill resolves an issue that was brought to our
committee's attention by the State Electricians' Board concerning licensing electricians for installing medium/high voltage systems. In the
past, the utility companies have always handled high and medium
voltage installations, so private electricians never needed licenses.
However, recent years have seen an increase in the number of private
electricians who have been performing these installations. The problem was recognized during a
project, in which both the utility
company and a private company were installing high and medium
voltage systems. The PUC stated that it did not have jurisdiction over
these private companies, which put the responsibility of licensing private electricians on the Electricians' Board. As a result, this bill was
brought before the ED & A Committee for review. The committee believes that this bill ought to pass and it recommended so without any
opposition. I encourage the full Senate to follow the recommendation
of the committee. Thank you, Mr. President.

UNH
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Senator D'Allesandro, since

I

see that this bill

an extra $18,375 - with expenditures only $450 to $475, can
I assume then, that we are going to see a revisiting of the license fees
for the electricians, and that they should drop, since I think that our
will raise

procedure

is

145 percent of cost... 125 percent of cost?

SENATOR D'ALLESANDRO:

I have no knowledge that that is going to
would certainly be a blessing to the electricians.
sure that Senator O'Neil is going to carefully consider that and

occur, but if
I

am

bring

all

it

does,

it

of this to our attention in the not so distant future.

SENATOR FRANCOEUR: I am sure that you wouldn't mind co-sponsorme and Senator O'Neil next year to lower their license

ing a bill with
fees then?

SENATOR

D'ALLESANDRO: Senator O'Neil is one of the great generators of revenue in this state. This gives him an opportunity to give back
a little. I am certainly pleased to be a co-sponsor with you and Senator
O'Neil. Thank you. Senator Francoeur. Thank you, Mr. President.
Adopted.

Ordered to

third reading.

SB 194-FN,

relative to retirement allowances for certain surviving
spouses of group II retirement system members. Insurance Committee. Vote 3-2. Ought to pass. Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH:
sight

ture

This

bill

was

filed as

a result of an over-

made in the legislature last session. I can't believe that the legislaever made a mistake, but, in this case, we did. My dear and good

John King, introduced a bill last session regarding this topic. But
the language of the bill inadvertently excluded ten individuals in the state
from receiving their share of the allotted funds. This bill specifically allows those ten individuals, all who have served as firefighters or police
officers, to receive their share of the retirement funds that have been
withheld. Funding for them will be covered through the special account
of the New Hampshire Retirement Board and will have no impact on state
revenues or expenditures. This bill was received by partisan support in
the committee. I encourage the Senate to vote for it at this time.
fiiend,

Adopted.

Ordered to

third reading.

SB

195-FN, permitting the department of regional community-technical colleges to lease building space from the Pease development authority in exchange for a reduction in Pease development authority's
debt owed to the state. Education Committee. Vote 3-0. Ought to pass.
Senator Johnson for the committee.

SENATOR JOHNSON: I am

really excited about this piece of legislabecause I believe that the Community Technical College, with the
support of the Pease Development Authority, has put together a proposal, that is a win-win situation for everyone. This bill permits the Department of Regional Community Technical Colleges to lease building
space from the Pease Development Authority in exchange for reduction
in the PDA's debt to the state. This arrangement is a cash-less transaction between three components of state government. This bill came
about as a solution to the need for more space at the Pease Commution,
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nity Technical College. Apparently, they have 30,000 square feet of space
in a rundown building. Their enrollment is increasing rapidly, and they

have simply outgrown their current space. Instead of building a brand
new facility or dumping large amounts of money into their current rundown building, the PDA and the college have negotiated a deal to move
the college into the former Cabletron Corporation training facility, located in the old basement. I have some figures here. The part of the
building that we are talking about, Cabletron has already invested $3.6
million in technical upgrades to the building. The first floor has been
extensively renovated and there is enough space to meet the college's
immediate needs. In lieu of paying rent, the college has arranged to
lease building space from the Pease Development Authority in exchange for reduction of the PDA's debt to the state. I ask for your support on the committee's recommendation of ought to pass and send this
bill to the Finance Committee for their review and other possible ideas
to

address the issue.

Thank

you, Mr. President.

SENATOR MCCARLEY: I rise to speak very briefly This bill came out
of Senate Education on a 3-0 vote. I was one of those two who registered as 0, I suppose you would describe it as. The reason is, at the
time that we had the committee hearing, I certainly could not have
possibly supported the bill based on the number of unanswered questions relative to the fact that we are talking about $18 million worth
of debt that the PDA technically owes to the state, from borrowing
done over the past ten years that was simply going

to be

erased by

virtually giving another one of our state agencies free space. On its
face, that can sound good, but I felt that it was potentially much more
complicated than that. I think that the bill was done very quickly
because the individuals that have been involved have been able to
bring this forward in a way that on its face appears to work. I certainly did have a lot of concerns about it, and at a minimum, was
going to have concerns, if it was going to come to Finance today and
then leave the Senate today, based on a very quick review by Finance.
Senator Johnson has assured me, as has the Senate President, that
Finance is going to spend some time asking some questions about this
bill. So for whatever reasons that we have some more time to spend
on it, I think that is the way to go. I would now encourage everyone
to support the bill. Thank you.

SENATOR p'ALLESANDRO: I support the legislation and am a co-sponsor of the piece of legislation. I think that Senator Johnson's explanation
is a good one. The fact that it is going to Finance, for some fine- tuning,
I think, is very important. There has been a significant investment by
Cabletron in the building. It does make sense for the Community Technical College to take advantage of these enhancements. At the same time,
when you look at that bond reduction over the ten year period, and the
costs, I think that has to be looked at very, very carefully. It seems to me
that is going to take place in Finance. It is a good idea. It needs some finetuning. I commend Senator Johnson on his commitment to the Community Technical Colleges. That is very important. It is answering a very
important need. But taking a second look at this is very important. Thank
you, Mr. President.

SENATOR JOHNSON: I think that all of you have received some information that I left with you yesterday. I think that if we look at the enrollment growth at the technical colleges, at all of the campuses, I think
that we can all be proud of that. There has been some tremendous
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growth, and that is because of your cooperation in passing the original
bill that started this procedure. I want to thank you all for that. I hope
that we can keep the momentum going. Thank you.

Adopted.
Referred to the Finance Committee (Rule #24).

SB

16-FN-A, relative to state financial aid for state fairs, and making
an appropriation therefor. Finance Committee. Vote 6-0. Ought to pass,
Senator Eaton for the committee.

SENATOR EATON: Senate Bill 16 will provide financial aid to the state
New Hampshire. Fairs today are operating under financial pres-

fairs in

sure and many are in danger of closing if they do not receive financial
support. Senate Bill 16 will make a general fund appropriation of $250,000
to the Department of Agriculture, Markets £md Foods in fiscal years 2002
and 2003 for distribution to the state fairs to relieve some of their financial hardships. The money will be distributed according to the following
formula: Each fair will receive $10,000 for capital improvements. $8,000
for marketing and promotional activities. A pro-rata share based upon
premiums and qualifications reached under current law for the remaining
sums. The Committee on Finance has voted ought to pass on SB 16 and I
urge you to do the same. Just for some background, a number of years ago,
the state used to send $400,000 to be split amongst the fairs. A lot of that
came out of the Rockingham Race Track. When the Rockingham burnt
down, that money dissolved also. The fairs do provide a cultural resource
center for people. They also bring in a tremendous amount of money into
the state, in Rooms and Meal taixes and just a general good heritage.

Adopted.

Ordered to

third reading.

SB

36-FN-A, making an appropriation to the postsecondary education
commission for the purpose of tuition incentive grants. Finance Committee. Vote 7-0. Ought to pass with amendment. Senator Larsen for the
committee.
2001-1136S
05/10

Amendment to SB 36-FN-A
the bill by replacing section 1 with the following:
1 Appropriation for Postsecondary Education Tuition Incentive Grants.
The sum of $1,721,879, for the fiscal year ending June 30, 2002 and the
sum of $1,721,879, for the fiscal year ending June 30, 2003, are appropriated to the postsecondary education commission for postsecondary tuition incentive grants. These amounts shall be in addition to any other
sums appropriated to the commission. The governor is authorized to
draw a warrant for said sum out of any money in the treasury not otherwise appropriated. The postsecondary education commission shall coordinate grant award presentations with members of the general court
within the rules of the program.
Amend

2001-1136S

AMENDED ANALYSIS
This bill makes an appropriation of $1,721,879 for the fiscal year ending June 30, 2002, and $1,721,879 for the fiscal year ending Jime 30, 2003,
to the postsecondary education commission for the purpose of funding
postsecondary tuition incentive grants.
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these grants are an investment

in New Hampshire's future. The Committee on Finance amended SB 36
to clarify that the increase to the postsecondary education commission
funding from the general fund is a little over $1.7 million for a total appropriation of $3.25 million in fiscal years 2002 and 2003. The Committee on Finance voted unanimously, ought to pass. I ask for the Senate's
full support in passage of SB 36.

SENATOR BARNES: Senator Larsen, what page is that amendment on?
am looking for that amendment.
SENATOR LARSEN: Page 30.
SENATOR BARNES: Does that include the scholarships TAPE INAUI

DIBLE.

I

don't see

it

there.

SENATOR LARSEN:

Senator Barnes, your question is, does the
include language which
would permit grant award presentations by members of the general
court? In fact, that language is there. The final line of the amendment
says, "The postsecondary education commission shall coordinate grant
award presentations with members of the general court within the
rules of the program." That was the way, I think, people understood
our amendment in committee. If it is not appropriate, we could talk
about that.
language... does the

amendment on page 30

SENATOR BARNES:

I would appreciate that. Obviously I was there
this was happening. The thing that bothers me a little bit, would
you believe, that I don't see, that there are 83 high schools that are going to get $500 a year - which of the 83 high schools in this state? That
isn't spelled out in here. That bothers me a little bit. What I see here,
that might possibly not have it. The idea was to have 83 high schools
through the state of New Hampshire, is to get... under John Sununu, we
had that going, and it disappeared over the years. I wanted to reinstitute that. I don't feel real comfortable by not having that in there. Would

when

you believe?

SENATOR LARSEN: My

understanding of the way that tuition incenis on a first come-first serve basis, based on application to the Postsecondary Education Commission.
Presumably, every high school in this state has a qualified student. I am
not certain that if we wrote in that it had to be for all 83 high schools,
that the current process of awarding, based on the way that the grant
applications come in, would work, because there may be a high school
in some year, who does not have a student that qualifies. So I think that
the language was that when a student was awarded a tuition incentive
grant at a particular high school, members of the general court would
be notified.
tive grants are granted

and awarded,

SENATOR BARNES: Would
that? Are you satisfied with

you believe that

I

am

not satisfied with

it?

SENATOR D'ALLESANDRO: Maybe

I can clarify this situation a little
of Representatives in 1973-1974 and was the
original sponsor of this piece of legislation. It came about in this fashion: The federal government offered to the states, a student incentive
grant program, strictly with federal dollars. In order to maintain that
program, you had to match it with some state dollars. So in the next
session of the legislature, we did pass a bill which did match it with state
dollars. You apply for this grant, by filling out what used to be a basic

bit. I

was

in the

House

opportunity grant

(BEOG) which

is

the Basic Equal Opportunity Grant,
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which has now been changed to the PEL Grant. So you file a financial
aid form, that financial aid form is then sent to the Postsecondary Education Commission. That is how these grants are distributed. In its initial format, what it did was it created a level of giving. If you went to a
two-year school, you got a certain amount of dollars. If you went to a
four-year college, you got a little bit more. I understand that the grants
have now been stabilized at one amount for all students. But it is a
grant that is based on need. Anybody in the state can apply for this
grant from any school and the grants are given out on the basis of the
number of applicants, and fulfilled on a first come-first serve basis,
because we only have so much money to fulfill that need. So this program has been in existence for the last 25 years and has been monitored by the Postsecondary Education Commission. That is the genesis
of the grant process. What this does is it just adds more money to it, in
order to continue the grant process. The grant helps the most needy
students because they have to qualify for it. I hope that, in some way,
gives a further amplification of what the grant is all about.
Mr. President.

Thank you,

SENATOR O'HEARN: Senator D'Allesandro, with the expansion of this
program, isn't this not necessarily meant just for high school students,
but also for those nontraditional students, which would be evening and
part-time, and they may be adults that are not in high school? So therefore, if we keep it to the 83 high schools, that we may be missing the
adults that are going part-time in the evening, that we may be doing
more damage to the rules that the Postsecondary Commission is setting?

SENATOR D'ALLESANDRO: Yes,

I

do agree.

Thank you

for that ques-

tion.

SENATOR

GORDON: I think that it is very important that. .just as Senator O'Hearn has just expressed that although there might be some provision that would indicate that if grants are given to people who are graduating from school, that there be some recognition of that at their schools.
But one of the purposes of this is because we have continuing education
needs, particularly at the technical college system. The idea is to make
this money available to people who want to continue their education, who
may already be out in the workforce and want to go to the Technical College. It is important to preserve that part of the bill.
.

SENATOR FERNALD: Senator Barnes, I see that there is a fiscal note
bill. I am worried about timing. Isn't the change that you are

on this

looking for something that can't be done in the House?

SENATOR BARNES: No. It is something... well, a lot of things can be
done in the House, but I would rather do it in the Senate. I don't like
them doing our work. I think that we should do our own work. We are
paid to do our work and they are paid to do theirs. To answer your question, I would rather do it here in the Senate. I think that it is our job to
do that here and not their job to pick up something that I blew over here.

SENATOR FERNALD:

But

aren't

we out

of time? Isn't

it

too late for

rereferral?

SENATOR BARNES:
mittee.

No.

The £imendment

We will do that as we go into the Finance Combeing drafted as we speak. We will be have it

is

brought back to the floor this afternoon, so it will not be delayed.
delaying the vote, it will go right through, I am sure.

SENATOR FERNALD: Thank you.

It is

not
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my amendment, you can vote the

amendment down when it comes back up.
Senator Barnes moved to recommit.
Adopted.

SB 36-FN-A is recommitted to the Finance Committee.
SB 67-FN, relative to costs of locating and apprehending persons improperly at large for driving-related offenses. Finance Committee. Vote 5-0.
Ought to pass, Senator Eaton for the committee.

SENATOR

EATON: Senate Bill 67 permits the Commissioner of Safety
to allow monies from the default bench warrant fund to be paid... to be
used in order to fund an inspector to track those who have not paid court
fines. It is anticipated that the money recovered by this position will be
much greater than the cost of having the new inspector. Senate Bill 67
does increase state expenditures, but does not do so at the expense of
the general fund. There is no loss in revenue and it does not impact the
local communities and counties in any way. The Committee on Finance
has voted ought to pass.

Adopted.

Ordered to

third reading.

SB 69-FN-A-L, relative to a New Hampshire legal assistance office in
Nashua and making an appropriation therefor. Finance Committee.
Vote 4-2. Ought to pass. Senator Below for the committee.
SENATOR BELOW: Senate Bill 69 makes an appropriation from the
general fund of $315,000 to New Hampshire Legal Assistance to establish an office in Nashua. Currently, there is no office in Nashua, our
state's second largest city. The office in Manchester is serving a very
large area extending from Laconia and Concord, South to Nashua and
Salem. As passed by the Finance Committee, the appropriation is for
fiscal year 2002 only. Senator Pignatelli will offer a floor amendment
that addresses fiscal year 2003. The Committee on Finance has voted
SB 69 ought to pass on a 4-2 vote. I urge you to support the majority
of the Finance Committee. Thank you, Mr. President.

SENATOR PIGNATELLI: The city of Nashua and the surrounding communities are doing well economically. They are making their contribution to the entire state by contributing mightily to New Hampshire's tax
revenues, yet we have a fairly large population of poor people. Many of
them need legal help for various reasons. Help they simply cannot afford. Years ago, Nashua had a legal assistance office, but it was consolidated into the Manchester office, which is stretched very thin now. Other
legal service offices are opened in Claremont, Portsmouth, Littleton and
there is a satellite office in Berlin. As you know. New Hampshire Legal
Assistance is a fine agency. It helps people such as a family of four, earning less than $21,000 in housing issues, social security disability, Medicaid, Medicare, TANIFF, previously AFDC, food stamps, unemployment
compensation, public utility laws, and other areas of poverty and elder
law. Many letters of support have come from leaders in the Nashua area
who serve the needy. To me, a city the size of Nashua, and an area of
population the size of greater Nashua, needs a law office for the poor,
just as do the other communities that I mentioned. I hope that you agree.
As Sister Walsh, from Marguerite's Place wrote, "We are constantly faced
with the needs of our women in the areas of restraining orders, child
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support and other family issues." Lisa Christy from the Nashua Soup
Kitchen and Shelter wrote, "A Nashua office would help people solve
many problems and may prevent a family from becoming homeless and
ending up in a shelter." The greater Nashua continuing care petition
signed by about 30 people from various agencies state, "We unanimously
agreed to express our support for New Hampshire Legal Assistance to
establish an office in the city of Nashua." They described it as "A greatly
needed avenue for those seeking counsel." A Republican former assistant
attorney general and now an assistant U.S. Attorney, Joseph LaPlant, a
Nashua native writes, "This office is long overdue." Finally, John Tobin,
Director of New Hampshire Legal Assistance, testified convincingly before the Public Affairs Committee and described his work, "Very vulnerable people, with urgent problems, with their housing and their
heath care, their safety. That is the kind of work that we do." Of course
there is much more to say in favor of passing this bill, but I will stop
here. My area needs this legal assistance office and I ask for your support. I have a floor amendment and I want to apologize to the Senators
for the mix- up with the one year funding. This program was never
meant to exist for just one year. It is my hope that it will exist for many,
many years in the city of Nashua. So the floor amendment makes the
appropriate amount of money appropriated for the second year. I will
work my hardest in the budget, to try and find the funds needed to
support this very productive and needed program for the city of Nashua.
Thank you very much.

Adopted.
Senator Pignatelli offered a floor amendment.
2001-1143S
10/03

Floor Amendment to SB 69-FN-A
the bill by replacing section 1 with the following:
1 Appropriation; New Hampshire Legal Assistance. The sum of $315,000
for the fiscal year ending June 30, 2002 and $315,000 for the fiscal year
ending June 30, 2003 is hereby appropriated to New Hampshire Legal
Assistance for the costs of establishing a new office in the city of Nashua
to provide civil legal services to low income persons in the city of Nashua
and the surrounding area. These civil legal services include services related to such issues as housing, social security and other government
benefits, health care, domestic violence, and consumer issues. The governor is authorized to draw a warrant for said sum out of any money in the
treasury not otherwise appropriated.

Amend

SENATOR PIGNATELLI: The amendment makes an appropriation for
$315,000 for the year ending June 30, 2002 and $315,000 for the fiscal
year ending June 30, 2003. I hope that the Senate sees its way clear to
supporting this amendment, and this excellent program for the city of
Nashua.

A division

vote

is

requested.
Yeas: 13

-

Nays; 11

Amendment adopted.
Question is on ordering to third reading.
A roll call was requested by Senator Francoeur.
Seconded by Senator Pignatelli.
Floor
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The following Senators voted Yes: Gordon, Below, McCarley,
Disnard, Fernald, O'Hearn, Pignatelli, Larsen, O'Neil,
D'Allesandro, Wheeler, Hollingworth, Cohen.
The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, Francoeur, Gatsas, Barnes, Prescott, Klemm.
Yeas: 13 - Nays: 11
Adopted.

Ordered to

third reading.

SB

76-FN, requiring attendance in an education and training program
by those who obtain a liquor license and relative to applications for oneday liquor licenses. Finance Committee. Vote 6-0. Ought to pass, Senator Boyce for the committee.

SENATOR BOYCE: Senate Bill 76 requires attendance by all new liquor
licensees at a no cost free training program administered by the commission. The Legislative Budget Assistant has determined that this bill
has a total fiscal impact of less than $10,000 in fiscal years 2001-2005.
The Committee on Finance has voted unanimously ought to pass. I ask
you

to

support the committees recommendation.

Adopted.

Ordered to

third reading.

SB

81-FN-A, regulating medication nursing assistants under the nurse
practice act. Finance Committee. Vote 7-0. Ought to pass with amendment. Senator Hollingworth for the committee.
2001-1129S
08/01

Amendment

to

SB 81-FN-A

Amend RSA

326-B:29-a, III as inserted by section 4 of the bill by replacing it with the following:
III. The medication nursing assistant fund is established in the state
treasury and continually appropriated to the board of nursing which
shall administer the fund. The fund shall be used only for administration of the medication nursing assistant component and expenses relating to that component. The fund shall be non-lapsing through fiscal year
2005. Beginning June 30, 2006, any unused balance of such sums shall
lapse to the general fund at the end of each fiscal year.

2001-1129S

AMENDED ANALYSIS
authorizes the board of nursing to regulate medication technicians for the purpose of administering medication under the direction
of a registered nurse or licensed practical nurse. This bill also establishes
a dedicated medication technician fund that is non-lapsing through fiscal year 2005, but lapses to the general fund beginning fiscal year 2006
and every year thereafter.

This

bill

SENATOR HOLLINGWORTH: Senate bill 81 hopes to alleviate the growing problem of our nursing shortage across the state. Senate Bill 81 will
allow the Board of Nursing to regulate medical technicians so that they
can be able to administer medications under the direction of an RN or
licensed practical nurse. It establishes a dedicated medication technician fund to operate the program. The Senate Finance Committee has

SENATE JOURNAL

442

9

MAY

2001

amended the bill so that the appropriations up until 2005 will be placed
in an unlapsing fund and beginning in June 2006, any unused money
will lapse back to the general fund. The Committee on Finance has
voted ought to pass, and I seek your support as well.

Amendment adopted.
Ordered to

third reading.

SB 110-FN-A, extending the kindergarten construction program. Finance Committee. Vote 5-0. Ought to pass with amendment. Senator
Barnes for the committee.
2001-1084S
04/10

Amendment

to

SB 110-FN-A

Amend 1997, 348:6 as inserted by section 2 of the bill by replacing it with
the following:
348:6 Appropriation; Kindergarten Construction. A sum not to exceed
department of
[ $22,500,000 1 $37,500,000 is hereby appropriated to the
education for the purposes of constructing kindergarten classrooms. This
appropriation shall be nonlapsing and in addition to any other appropriation to the department of education; provided, however, that the department of education shall not approve grant requests for such purposes for
more than:
I. $6,000,000 in the biennium ending June 30, 1999.
II. $5,000,000 in the fiscal year ending June 30, 2000.
III. $5,000,000 in the fiscal year ending June 30, 2001.
IV. $6,500,000 in the fiscal year ending June 30, 2002.
V. $7,500,000 in the fiscal year ending June 30, 2003.
VI. $7,500,000 in the fiscal year ending June 30, 2004.
Amend the bill by replacing section 3 with the following:
3 Kindergarten Construction Program; Bonding Amount Amended.
Amend 1997, 348:7, I as amended by 1997, 351:56 to read as follows:
I. To provide funds for the appropriation made in section 6 of this
act, the state treasurer is hereby authorized to borrow upon the credit
of the state not exceeding the sum of $22,500,000 ] $37,500,000 and for
said purpose may issue bonds and notes in the name of and on behalf
of the state of New Hampshire in accordance with RSA 6-A; provided
that bonds or notes shall not be issued in excess of:
(a) $6,000,000 in the biennium ending June 30, 1999.
(b) $5,000,000 in the fiscal year ending June 30, 2000.
(c) $5,000,000 in the fiscal year ending June 30, 2001.
(d) $6,500,000 in the fiscal year ending June 30, 2002.
(e) $7,500,000 in the fiscal year ending June 30, 2003.
(f) $7,500,000 in the fiscal year ending June 30, 2004.
[

2001-1084S

AMENDED ANALYSIS
This bill extends the kindergarten construction program through the
fiscal year ending June 30, 2004 and increases by $15,000,000 the amount
of the bonded appropriation for the kindergarten construction program.

SENATOR BARNES:

110 extends the kindergarten construcyear ending June 30, 2004. The money
appropriated for this bill is bonded £uid cannot exceed $37,500,000. The
current kindergarten construction program is in its final year, but not
every district that has requested funding has received it. There are ap-

tion

Senate

program through the

Bill

fiscal
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proximately $13 million in requests and only $6.5 million available, with
20 communities still without public kindergarten. Senate Bill 110 will fund
the request and make bonding available for the additional communities.
The Committee on Finance has voted ought to pass. Before I ask for your
full support, Senator O'Hearn and I sent letters out with copies of this bill
when it passed on the floor originally, and we received replies, I believe,
from most every school district, outlining plans that they had. There was
only one school district, if I remember correctly. Senator O'Hearn, that
said to keep your money and use it someplace else. The rest of them were
all eagerly trying to put something together so that they can have kindergartens in their towns. I happen to live in one of those towns. With that
comment, I ask for your support on this piece of legislation.

Amendment adopted.
on the motion of ordering to third reading.
A roll call was requested by Senator Cohen.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Below, McCarley,
Flanders, Disnard, Roberge, Eaton, Femald, O'Hearn, Pignatelli,
Question

is

Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,
Wheeler, Klemm, HoUingworth, Cohen.

The following Senators voted No: Boyce.
Yeas: 23

-

Nays:

1

Adopted.

Ordered to

third reading.

Senator Johnson voted "yes" on ordering to third reading.

Recess.

Out of Recess.

SB

109, implementing certain federal regulations relative to setting mini-

mum requirements for employee benefit plan procedures pertaining to the
filing of benefit claims, notification of benefit

determinations, and appeal

of adverse benefit determinations. Insurance Committee. Vote 5-0.
to pass with amendment. Senator Wheeler for the committee.

Ought

2001-1098S
01/09

Amendment
Amend

the

bill

by replacing

all after

to SB 109
the enacting clause with the

fol-

lowing:
1 New Paragraphs; Definitions Added. Amend RSA415-A:1 by inserting after paragraph I the following new paragraphs:
I-a. "Claim denial" means any of the following: a denial, reduction,
or termination of, or a failure to provide or make payment (in whole or
in part) for, a benefit, including any such denial, reduction, termination,
or failure to provide or make payment that is based on a determination
of a participant's or beneficiary's eligibility to participate in a plan, and
including, with respect to group health plans, a denial, reduction, or
termination of, or a failure to provide or make payment (in whole or in
part) for, a benefit resulting from the application of any utilization review, as well as a failure to cover an item or service for which benefits
are otherwise provided because it is determined to be experimental or
investigational or not medically necessary or appropriate.
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I-b. "Claim involving urgent care" means any claim for medical care
or treatment with respect to which the application of the time periods
for making non-urgent care determinations:
(a) Could seriously jeopardize the life or health of the claimant or
the ability of the claimant to regain maximum function; or
(b) In the opinion of a physician with knowledge of the claimant's
medical condition, would subject the claimant to severe pain that cannot be adequately managed without the care or treatment that is the
subject of the claim.
I-c. "Claimant's representative" shall mean an individual authorized
by a claimant in writing to pursue a claim or appeal on the claimant's
behalf.
I-d. "Employee benefit plan" means employee benefit plans described
in section 4(a) of the Employee Retirement Income Security Act of 1974,
29 U.S.C. 1133 and 1135 and not exempted under section 4(b) of this Act.
2 New Paragraphs; Definitions Added. Amend RSA 415-A:1 by inserting after paragraph III the following new paragraphs:
IV. "Post-service claim" means any claim for a health or disability
benefit to which the terms of the plan do not condition receipt of the benefit, in whole or in part, on approval of the benefit in advance of obtaining the medical care or disability benefit. "Post-service claim" shall not
include a request for reimbursement made by a provider pursuant to the
terms of an agreement between the provider and the health carrier.
V. "Pre-service claim" means any claim for a benefit under a health
plan with respect to which the terms of the plan condition receipt of the
benefit, in whole or in part, on approvgd of the benefit in adv£uice of obtaining medical care. "Pre-service claim" shall not include a request for
reimbursement made by a provider pursuEint to the terms of an agreement

between the provider and the health carrier.
3 New Sections; Minimum Standards for Claim Review; Accident and
Health Insurance. Amend RSA 415-A:4 by inserting after section 4 the
following new sections:
415-A:4-a Minimum Standards for Claim Review; Accident and Health
Insurance. Any carrier that offers group health plans, employee benefit
plans, and disability plans shall establish and maintain written procedures by which a claimant may obtain a determination of claims and by
which a claimant may appeal a claim denial.
I. The procedures for determination of a claim shall meet the following minimum standards:
(a) The plan shall maintain a toll-free telephone number to ensure that a representative of the plan shall be accessible by telephone
to insureds, patients, and claimant's representatives as required to meet
the response times specified herein.
(b) Clinical review criteria considered or utilized in making claim
benefit determinations shall be:
(1) Developed with input from appropriate actively practicing
practitioners in the licensed entity's service area;
(2) Updated at least biennially and as new treatments, applications, and technologies emerge;
(3) Developed in accordance with the standards of national accreditation entities;
(4) Based on current, nationally accepted standards of medical

and

practice;

(5) If practicable,
(c)

The

ing or by

evidence-based.

notification of a claim denial shall be
electronic means and shall include:

commimicated

in writ-
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(1) The specific reason or reasons for the determination and shedl
refer to the specific provision of the policy or plan on which the deter-

mination

is

based;

A

statement of the claimant's or the representative of the
claimant's right to access the internal grievance process and the process for obtaining external review. The notification shall also include
a written explanation of any claim denial, with the name and credentials of the carrier or other licensed entity medical director, including
board status and the state or states where the person is currently licensed, and the relevant clinical rationale used to make the claim denial. If the person making the claim denial is not the medical director
but a designee, then the credentials, board status, and state or states
of current license shall also be provided for that person. Nothing in this
section shall be construed to require a carrier or other licensed entity
to provide proprietary information protected by third party contracts;
(3) If an internal rule, guideline, protocol, or other similar provision was relied upon in making the benefit determination, a reference to the specific rule, guideline, protocol, or other similar provision;
and a statement that such a rule, guideline, protocol, or other similar
provision was relied upon in making the claim denial and that a copy
of such rule, guideline, protocol, or other provision will be provided free
of charge to the claimant or claimant's representative upon request;
(4) If the claim denial is based on a medical necessity or experimental treatment or other similar exclusion or limit, an explanation of
the scientific or clinical judgment for the determination, applying the
terms of the plan or the policy to the claimant's medical circumstances;
(5) Any clinical review criteria that are used by the carrier or
other licensed entity as the basis of a determination shall be disclosed
to the treating provider and the claimant. Such disclosure shall be accompanied by the following notice: "The materials provided to you are
criteria used by this plan to authorize, modify, or deny care for persons
with similar illnesses or conditions. Specific care and treatment may
vary depending on individual need and the benefits covered under your
(2)

contract;"

and

A

description of the plan's grievance procedures and the time
limits applicable to such procedures. In the case of a denial of a benefit
concerning a claim involving urgent care or in the case of a denial of a
claim related to continuation of an ongoing course of treatment for a person who has received emergency services, but who has not been discharged from a facility, a description of the expedited review applicable
to such a claim shall be included in the determination. For all other
(6)

claim benefit determinations, a description of the grievance process
shall be specifically described in the determination.
II. Notification of a claim denial shall be made within the following
time periods:
(a) The determination of a claim involving urgent care shall be made
as soon as possible, taking into account the medical exigencies, but in no
event later than 72 hours after receipt of the claim, unless the claimant
or claimant's representative fails to provide sufficient information to de-

termine whether, or to what extent, benefits are covered or payable. In
the case of such failure, the licensee shall notify the claimant or cledmEmt's
representative within 24 hours of receipt of the claim and shall advise the
claimant or claimant's representative of the specific information necessary
to determine the claim. The 72-hour period shall be tolled imtil such time
as the claimant submits the required information.
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(b) The determination of a claim involving urgent care and relating to the extension of an ongoing course of treatment and involving a
question of medical necessity shall be made within 24 hours of receipt
of the claim, provided that the claim is made at least 24 hours prior to
the expiration of the prescribed period of time or course of treatment.
In the event the claimant or claimant's representative fails to provide
sufficient notice or sufficient information, the licensee shall notify the
claimant or claimant's representative within 24 hours of the receipt of
the claim and shall advise the claimant or claimant's representative of
the specific information necessary to determine the claim. If the determination relates to a reduction or termination of coverage for a course
of treatment beyond the end of the period of time or number of treatments previously approved, coverage for the services shall not be terminated during the pendency of the determination proceeding.
(c) The determination of all other claims for preservice benefits
shall be made within a reasonable time period, but in no event more than
15 days after receipt of the claim, unless the claimant or claimant's representative fails to provide sufficient information to determine whether,
or to what extent, benefits are covered as payable. In the case of such
failure, the licensee shall notify the claimant or claimant's representative within 5 days of receipt of the claim. The 15-day period shall be
tolled until such time as the claimant or claimant's representative submits the required information.
(d) The determination of a post service claiim shall be made within
30 days of the date of filing. In the event the claimant fails to provide
sufficient information to determine the claim, the carrier shall notify the
claimant within 15 days as to what additional information is required
to process the claim and the claimant shall be given at least 45 days to
provide the required information. The 30-day period for claim determination shall be tolled until such time as the claimant submits the required information.
III. Any carrier or other licensed entity that offers group health plans,
employee benefit plans, and disability plans shall file with the department
a copy of its claim determination procedure, including all forms used, and
a copy of the materials designed to inform its members or insureds of the
requirements of the claim determination and grievance procedure and the
responsibilities and rights of the members or insureds under the plan each
year. The carrier shall also file an acknowledgment that all applicable
state and federal laws to protect the confidentiality of individual medical
records are followed.
IV. In any request for a benefit determination, the claimant may
authorize a representative to pursue the claim or benefit determination
by submitting a written statement to the license that acknowledges the
representation.
V. No fees or costs shall be assessed against a claimant related to a
request for claim benefit determination.
415-A:4-b Appeal Procedure. Every carrier or other licensed entity which
offers group health insurance, employee benefit plans, or disability benefits shall file with the insurance department, by April 1 of each year, and
shall maintain a written procedure by which a claimant, or a representative of the claimant, shall have a reasonable opportunity to appeal a
claim denial to the CEirrier or other licensed entity, and under which there
shall be a full £ind fair review of the claim denial. The written procedure
filed with the insurance department shall include all forms used to pro-

cess

an appeal.
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and fair review shall require that:
The person or persons reviewing the grievance shall not be the
same person or persons making the initial determination, shall not be
subordinate to or the supervisor of the person making the initial determination, and shall act as a fiduciary;
(b) The person reviewing the grievance on a first or second level
appeal shall have appropriate medical and professional expertise and
I.

Full

(a)

credentials to competently render a determination on appeal;
(c) The claimant or claimant's representative shall have at least
180 days following receipt of a notification of an adverse benefit determination to appeal;
(d) The claimant or claim£int's representative shall have an opportunity to submit written comments, documents, records, and other information relating to the claim without regard to whether those documents or materials were considered in making the initial determination;
(e) The claimant or claimant's representative shall be provided upon
request, and without charge, reasonable access to, and copies of all documents, records, and other information relevant to or considered in making the initial adverse claim determination; and
(f) The review shall be a de novo proceeding and shall consider all
information, documents, or other material submitted in connection with
the appeal without regard to whether the information was considered
in making the claim denial.
II. In the appeal of a claim denial that is based in whole or in part

on a medical judgment:
(a)

The review

care professional
of medicine;

by or in consultation with a health
appropriate training and experience in the field

shall be conducted

who has

(b) The titles and qualifying credentials of the person conducting
the review shall be included in the decision; and
(c) The identity and qualifications of any medical or vocational expert whose advice was considered, without regard to whether it was relied upon in making the initial claim denial, shall be made available to
the claimant upon request.
III. In the appeal of a claim for iirgent care, a claim involving a matter that would seriously jeopardize the life or health of a covered person
or would jeopardize the covered person's ability to regain maximum function, or a claim concerning an admission, availability of care, or the continued stay or health care service for a person who has received emergency
services, but who has not been discharged from a facility, an expedited
appeal process shall be made available which shall provide for:
(a) The submission of information by the claimant to the carrier
by telephone, facsimile, or other expeditious method; and
(b) The determination of the appeal shall be made not more than
72 hours after the submission of the completed request for appeal.
rV. Timing and Notification for Determination on Appeal.
(a) In the case of nonexpedited appeal of a pre-service claim or a
post-service claim, the determination on appeal shall be made within a
reasonable time appropriate to the medical circumstances, but in no event
more than 30 days after receipt by the carrier or other licensed entity of
the claimant's appeal.
(b) In the case of an expedited appeal related to an urgent care
claim, a carrier or other licensed entity shall make a decision and notify the covered person as expeditiously as the covered person's medical condition requires, but in no event more than 72 hours after the
appeal is filed. If the expedited review involves ongoing urgent care
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services, the service shall be continued without liability to the covered
person until the covered person has been notified of the determination.
carrier or other licensed entity shall provide written confirmation of
its decision concerning an expedited review within 2 business days of
providing notification of that decision, if the initial notification was not
in writing.
(c) The period of time within which a decision shall be rendered
on appeal shall begin to run at the time the appeal is filed in accordance with the appeal procedures of the carrier or other licensed entity, without regard to whether all the information necessary to make
a determination on appeal is contained in the filing. In the event the
claimant fails to submit information necessary to decide the appeal, the
period for making the determination on appeal shall be tolled from the
date the claimant is notified in writing of what additional information
is required until the date the claimant responds to the request. The
carrier or other licensed entity shall provide notification of incompleteness as soon as possible; but in no event more than 24 hours after the
filing of the appeal in appeals involving urgent care. In the event that
the claimant fails, within a 45-day period from the date of notification,
to provide sufficient information, the carrier may deny the appeal on
the basis of incompleteness. The appeal may be reopened upon receipt
of the required information.
V. Manner and Content of Notification of Determination on Appeal,
(a) The carrier or other licensed entity shall provide a claimant
with a written determination of the appeal that shall include:
(1) The specific reason or reasons for the determination, including reference to the specific provision, rule, protocol, or guideline on which

A

the determination
(2)

is

based;

A statement that the rule, protocol, or guideline governing the

appeal will be provided without charge to the claimant upon request;
(3) A statement describing all other dispute resolution options
available to the claimant, including, but not limited to other options for
internal review options for external review, and options for bringing a
legal action;
(4) A statement that the claimant is entitled to receive, upon request and free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the claimant's claim for

benefits;
(5) If an internal rule, guideline, protocol, or other similar criterion was relied upon in making the claim denial, either the specific
rule, guideline, protocol, or other similar criterion; or a statement that
such rule, guideline, protocol, or other similar criterion was relied upon
in making the claim denial and that a copy of the rule, guideline, protocol, or other similar criterion will be provided free of charge to the
claimant upon request;
(6) If the claim denial is based on a medical necessity or experimental treatment or similar exclusion or limit, either an explanation of
the scientific or clinical judgment for the denial, applying the terms of
the plan to the claimant's medical circumstances, or a statement that
such explanation will be provided free of charge upon request;
(7) The following statement: "You and your plan may have other
voluntary alternative dispute resolution options, such as mediation. One
way to find out what may be available is to contact your local U.S. Department of Labor Office and your state insurance regulatory agency;"

and
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(8) A statement describing the claimant's right to contact the insurance commissioner's office for assistance which shall include a toll-free
telephone number and address of the commissioner.
(b) A carrier or other licensed entity that offers group health plans,
employee benefit plans, or disability plans shall file with the commissioner a certificate of compliance by, April 1 of each year, stating that
the carrier or other licensed entity has established and maintained, for
each of its health benefit plans, grievance procedures that fully comply
with the provisions of this chapter. Material modifications to the procedure shall be filed with the commissioner prior to becoming effective.
(c) A carrier or other licensed entity that offers group health plans,
employee benefit plans, or disability plans shall maintain written records
docimienting all grievances and appeals received during a calendar year,
a general description of the reason for the appeal or grievance, the name
of the claimant, the dates of the appeal or grievance and the date of

resolution.
(d) A carrier or other licensed entity which offers group health plans,
employee benefit plans, or disability plans shall provide to consumers:
(1) A description of the internal grievance procedure for claim
determinations and other matters. The description shall be set forth in

or attached to the policy, certificate, membership booklet, or other evidence of coverage provided to covered persons;
(2) A statement of a covered person's right to contact the commissioner's office for assistance at any time. The statement shall include
the toll-free telephone number and address of the commissioner; and
(3) A statement that the carrier or other licensed entity will provide assistance in preparing an appeal of an adverse benefit determination, and a toll-free telephone number to contact the carrier or other
licensed entity.
(e) In any case where a carrier or other licensed entity that offers
group health plans, employee benefit plans, or disability plans provides
2 levels of appeal for the pre-service claim determinations, the first level
shall be completed within 15 days and the second level completed within
the 30-day time period beginning from the initial date of filing the appead or grievance. With respect to a second level appeal involving a claim
for continuation of services or urgent care, the carrier or other licensed
entity shall make a decision and notify the claimant within 72 hours
after the second level appeal is filed. For second level appeals involving
a post-service claim, the carrier shall make a decision and notify the
claimant within 60 days of the date the appeal was filed.
(f) Annual reports shall be made to the insurance commissioner
regarding plan complaints, claim denials, and prior authorization statistics in such form and containing such information as the commissioner
may prescribe by rule or otherwise.
VI. In an appeal of a claim denial or other matter, the claimant may
authorize a representative to pursue a claiin or an appeal by submitting
a written statement to the carrier or other licensed entity that acknowledges the representation.
VII. No fees or costs shall be assessed against a claimant related to
a request for a grievance or appeal.
4 New Paragraph; Definition Added. Amend RSA420-E:1 by inserting
after paragraph I the following new paragraph:
I-a. "Claim involving urgent care" means any claim for medical care
or treatment with respect to which the application of the time periods
for making non-urgent care determinations:
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(a) Could seriously jeopardize the life or health of the claimant or
the ability of the claimant to regain maximum function; or
(b) In the opinion of a physician with knowledge of the claimant's
medical condition, would subject the claimant to severe pain that cannot be adequately managed without the care or treatment that is the
subject of the claim.
5 New Paragraph; Definition Added. Amend RSA420-E:1 by inserting
after paragraph III the following new paragraph:
Ill-a. "Pre-service claim" means any claim for a benefit under a health
plan with respect to which the terms of the plan condition receipt of the
benefit, in whole or in part, on approval of the benefit in advance of obtaining medical care.
6 Licensure of Medical Utilization Review Entities; Minimum Standards. RSA 420-E:4 is repealed and re-enacted to read as follows:
420-E:4 Minimum Standards; Licensure of Medical Utilization Review
Entities. All licensees shall establish and maintain a utilization review
procedure by which a claimant or claimant's representative may seek a
claim benefit determination. The procedure shall meet the following ministandards:
I. The licensee shall maintain a toll-free telephone number to ensure
that a representative of the licensee shall be accessible by telephone to
insureds, patients, and providers 7 days a week during normal working
hours.
II. Claim benefit determinations shall be made by a licensed or certified health care provider.
III. Clinical review criteria considered or utilized in making claim
benefit determinations shall be:
(a) Developed with input from appropriate actively practicing practitioners in the carrier or other licensed entity's service area;
(b) Updated at least biennially and as new treatments, applications, and technologies emerge;
(c) Developed in accordance with the standards of national accreditation entities:
(d) Based on current, nationally accepted standards of medical prac-

mum

tice;

and
evidence-based.
claim benefit determinations shall be

(e) If practicable,

made within
the following time periods:
(a) The determination of a claim involving urgent care shall be made
as soon as possible, taking into account the medical exigencies, but in no
event later than 72 hours after receipt of the claim, unless the claimant
or claimant's representative fails to provide sufficient information to determine whether, or to what extent, benefits are covered or payable. In
the case of such failure, the licensee shall notify the claimant or claimant's
representative within 24 hours of receipt of the claim and shall advise the
clsdmant or claimant's representative of the specific information necessary
to determine the claim. The 72-hour period shall be tolled until such time
as the claimant submits the required information.
(b) The determination of a claim relating to the extension of an
ongoing course of treatment and involving a question of medical necessity shall be made within 24 hours of receipt of the claim, provided that
the claim is made at least 24 hours prior to the expiration of the prescribed period of time or course of treatment. In the event the claimant
or claimant's representative fails to provide sufficient notice or sufficient
information, the licensee shall notify the claimant or claimant's representative within 24 hours of the receipt of the claim and shall advise the
IV. Notification of
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claimant or claimant's representative of the specific information necessary to determine the claim. Services shall not be terminated during the
pendency of the determination proceeding.
(c) The determination of all other claims for benefits shall be made
within a reasonable time period, but in no event more than 15 days after receipt of the claim, unless the claimant or claimant's representative
fails to provide sufficient information to determine whether, or to what
extent, benefits are covered as payable. In the case of such failure, the
licensee shall notify the claimant or claimant's representative within 5
days of receipt of the claim. The 15-day period shall be tolled until such
time as the claimant or claimant's representative submits the required
information.
V. The manner and content of notification of claim benefit determinations shall be as follows:
(a) The licensee shall notify the claimant or claimant's representative in writing or electronically of the claim determination.
(b) The notification shall state the specific reason or reasons for
the determination and shall refer to the specific provision of the policy
or plan on which the determination is based.
(c) The notification shall include a statement of the claimant's right
or the right of the claimant's representative to access the internal grievance process and the process for obtaining external review. The notification shall also include a written explanation of any claim denial, with the
name and credentials of the carrier or other licensed entity medical director; including board status and the state or states where the person is
currently licensed, and the relevant clinical rationale used to make the
claim denial. If the person making the claim denial is not the medical
director but a designee, then the credentials, board status, and state or
states of current license shall also be provided for that person. Nothing
in this section shall be construed to require a carrier or other licensed
entity to provide proprietary information protected by third party con-

tracts.
(d) If

an internal rule, guideline, protocol, or other similar provirelied upon in making the benefit determination, the determination shall reference the specific rule, guideline, protocol, or other similar provision; and shall include a statement that such a rule, guideline,
protocol, or other similar provision was relied upon in making the claim
denial and that a copy of such rule, guideline, protocol, or other provision will be provided free of charge to the claimant or claimant's representative upon request.
(e) If the claim denial is based on a medical necessity or experimental treatment or other similar exclusion or limit, the determination shall
include an explanation of the scientific or clinical judgment for the determination, applying the terms of the plan or the policy to the claimant's
sion

was

medical circumstances.
(f) Any clinical review criteria that are used by the carrier or other
licensed entity or its designee utilization review entity as the basis of an
claim denial shall be disclosed to the treating provider and the claimant.
Such disclosure shall be accompanied by the following notice: "The materials provided to you are criteria used by this plan to authorize, modify,
or deny care for persons with similar illnesses or conditions. Specific care
and treatment may vary depending on individual need and the benefits
covered under your contract."
(g) In the case of a denial of a benefit concerning a claim involving urgent care or in the case of a denial of a claim related to continu-
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ation of an ongoing course of treatment for a person

who has

received

services, but who has not been discharged from a facility, a
description of the expedited review applicable to such a claim shall be
included in the determination. For all other claim benefit determinations,
a description of the grievance process shall be specifically described in the

emergency

determination.
VI. A licensee shall file with the department a copy of the materials
designed to inform patients of the requirements of the utilization plan
and the responsibilities and rights of patients under the plan and an
acknowledgment that all applicable state and federal laws to protect the
confidentiality of individual medical records are followed.
VII. In any request for a benefit determination, the claimant may
authorize a representative to pursue the claim or benefit determination
by submitting a written statement to the licensee that acknowledges the

representation.
VIII. No fees or costs shall be assessed against a claimant related
to a request for claim benefit determination.
7 Reference Change. Amend RSA 420-E:6 to read as follows:
420-E:6 Periodic Reviews. The commissioner or [hi«] designee may conduct periodic reviews of the operations of the entities licensed under this
chapter to ensure that they continue to meet the minimum standards set
in RSA420-E:4 and any applicable rules adopted by the commissioner. The
commissioner may perform periodic telephone audits of licensees to determine if representatives of the licensee are reasonably accessible, as
required in RSA 420-E:4, [iH] I.
8 Reference Changes. Amend RSA420-E:7, III and IV to read as follows:
III. The time period for notification of determination as required

under
rV.

RSA 420-E:4,
Standards

for

TV.
telephone accessibility as required under

[i]

RSA 420-

E:4, [Hi] /.
9 Reference Change. Amend RSA 420-E:7,
to read as follows:
X. Qualification of the reviewer, as required under RSA 420-E:4, [V] //.
10 New Paragraphs; Definitions. Amend RSA 420-J:3 by inserting after paragraph V the following new paragraphs:
V-a. "Claim involving urgent care" means any claim for medical care
or treatment with respect to which the application of the time periods

X

for

making non-urgent care determinations:

(a) Could seriously jeopardize the life or health of the claimant or
the ability of the claimant to regain maximum function; or
(b) In the opinion of a physician with knowledge of the claimant's
medical condition, would subject the claimant to severe pain that cannot be adequately managed without the care or treatment that is the
subject of the claim.
V-b. "Claimant's representative" shedl mean £m individual authorized
by a claimant in writing to pursue a claim or appeal on the claimant's

behalf.
11 New Paragraphs; Definitions. Amend RSA 420-J:3 by inserting after paragraph XXVIII the following new paragraphs:
XXVIII-a. "Post service claim" means any claim for a health or disability benefit to which the terms of the plan do not condition receipt
of the benefit, in whole or in part, on approval of the benefit in advance
of obtaining the medical care or disability benefit. "Post-service claim"
shall not include a request for reimbursement made by a provider
pursuant to the terms of an agreement between the provider and the
health carrier.
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XXVIII-b. "Pre-service claim" means any claim for a benefit under
a health plan with respect to which the terms of the plan condition receipt of the benefit, in whole or in part, on approval of the benefit in
advance of obtaining medical care. "Pre-service claim" shall not include
a request for reimbursement made by a provider pursuant to the terms
of an agreement between the provider and the health carrier.
12 Grievance Procedures. RSA 420-J:5 is repealed and re-enacted to
read as follows:
420- J: 5 Grievance Procedures. Every carrier or other licensed entity
shall establish and shall maintain a written procedure by which a claimant or a representative of the claimant, shall have a reasonable opportunity to appeal a claim denial to the carrier or other licensed entity, and
under which there shall be a full and fair review of the claim denial. The
written procedure filed with the insurance department shall include all
forms used to process an appeal.
I. Full and fair review shall require that:
(a) The persons reviewing the grievance shall not be the same person or persons making the initial determination, and shall not be subordinate to or the supervisor of the person making the initial determination;
(b) The person reviewing the grievance on a first or second level
appeal have appropriate medical and professional expertise and credentialing to competently render a determination on appeal;
(c) The claimant shall have at least 180 days following receipt of
a notification of a claim denial to appeal;
(d) The claimant shall have an opportunity to submit written conaments, documents, records, and other information relating to the claim
without regard to whether those documents or materials were considered in making the initial determination;
(e) The claimant shall be provided upon request, and without charge,
reasonable access to, and copies of all documents, records, and other information relevant to or considered in making the initial adverse claim determination; and
(f) The review shall be a de novo proceeding and shall consider all
information, documents, or other material submitted in connection with
the appeal without regard to whether the information was considered
in making the denial.
II. In the appeal of a claim denial that is based in whole or in part
on a medical judgment:
(a) The review shall be conducted by or in consultation with a
healthcare professional who has appropriate training and experience
in the field of medicine;
(b) The titles and qualifying credentials of the person conducting
the review shall be included in the decision; and
(c) The identity and qualifications of any medical or vocational expert whose advice was considered, without regard to whether it was relied upon in making the initial claim denial, shall be made available to
the claimant upon request.
III. In the appeal of a claim for urgent care, a claim involving a matter that would seriously jeopardize the life or health of a covered person
or would jeopardize the covered person's ability to regain maximum function, or a claim concerning an admission, availability of care, continued
stay or health care service for a person who has received emergency services, but who has not been discharged from a facility, an expedited appeal process shall be made available which shall provide for:
(a) The submission of information by the claimant to the carrier
by telephone, facsimile, or other expeditious method; and
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the submission of the request for appeal.
IV.

Timing and Notification

for

2001

more than 72 hours

after

Determination on Appeal

In the case of nonexpedited appeal of a pre-service claim or postservice claim, the determination on appeal shall be made within a reasonable time appropriate to the medical circumstances, but in no event more
than 30 days after receipt by the carrier or other licensed entity of the
claimant's appeal.
(b) In the case of an expedited appeal related to an urgent care
claim, a carrier or other entity shall make a decision and notify the covered person as expeditiously as the covered person's medical condition
requires, but in no event more than 72 hours after the appeal is filed.
If the expedited review involves ongoing urgent care services, the service shall be continued without liability to the covered person until the
covered person has been notified of the determination. A carrier or other
licensed entity shall provide written confirmation of its decision concerning an expedited review within 2 business days of providing notification
of that decision, if the initial notification was not in writing.
(c) The period of time within which a decision shall be rendered
on appeal shall begin to run at the time the appeal is filed in accordance
with the appeal procedures of the carrier or other licensed entity, without regard to whether all the information necessary to make a determination on appeal is contained in the filing. In the event the claimant fails
to submit information necessary to decide the appeal, the period for making the determination on appeal shall be tolled from the date the claimant is notified in writing of precisely what is required until the date the
claimant responds to the request. The carrier or other licensed entity
shall provide notification of incompleteness as soon as possible; but in
no event more than 24 hours after the filing of the appeal in appeals
involving urgent care. In the event that the claimant fails, within a 45day period from the date of notification, to provide sufficient information, the carrier may deny the appeal on the basis of incompleteness. The
appeal may be reopened upon receipt of the required information.
V. Manner and Content of Notification of Determination on Appeal
(a) The carrier or other licensed entity shall provide a claimant
with a written determination of the appeal that shall include:
(1) The specific reason or reasons for the determination, including reference to the specific provision, rule, protocol, or guideline on which
the determination is based;
(2) A statement that the rule, protocol, or guideline governing the
appeal will be provided without charge to the claimant upon request;
(3) A statement describing all other dispute resolution options
available to the claimant, including, but not limited to other options for
internal review and options for external review and options for bringing a legal action;
(4) A statement that the claimant is entitled to receive, upon request and free of charge, reasonable access to, and copies of, all documents, records, and other information relevant to the claimant's claim for
(a)

benefits;
(5) If an internal rule, guideline, protocol, or other similar criterion was relied upon in making the claim denial, either the specific
rule, guideline, protocol, or other similar criterion; or a statement that
such rule, guideline, protocol, or other similar criterion was relied upon
in making the claim denial and that a copy of the rule, guideline, protocol, or other similar criterion will be provided free of charge to the
claimant upon request;
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(6) If the claim denial is based on a medical necessity or experimental treatment or similar exclusion or limit, either an explanation of
the scientific or clinical judgment for the denial, applying the terms of
the plan to the claimant's medical circumstances, or a statement that
such explanation will be provided free of charge upon request;
(7) The following statement: "You and your plan may have other
voluntary alternative dispute resolution options, such as mediation. One
way to find out what may be available is to contact your local U.S. Department of Labor Office and your state insurance regiilatory agency;" Eind
(8) A statement describing the claimant's right to contact the insurance commissioner's office for assistance which shall include the tollfree telephone number and address of the commissioner.
(b) A carrier or other licensed entity that offers group health plans,
employee benefit plans, or disability plans shall file annusdly with the
commissioner, as part of its annual report required by RSA420-J:5, V(g),

a certificate of compliance stating that the carrier or other licensed enhas established and maintained, for each of its health benefit plans,
grievance procedures that fully comply with the provisions of this chapter. Material modifications to the procedure shall be filed with the commissioner prior to becoming effective.
(c) A carrier or other licensed entity that offers group health plans,
employee benefit plans, or disability plans shall maintain written records
documenting all grievances and appeals received during a calendar year,
a general description of the reason for the appeal or grievance, the name
of the claimant, the dates of the appeal or grievance and the date of
tity

resolution.
(d) A carrier or other licensed entity that offers group health plans,
employee benefit plans, or disability plans shall provide to consumers:
(1) A description of the internal grievance procedure required
under RSA 420- J: 5 for claim denials and other matters and a description of the process for obtaining external review under RSA 420-J:5-a RSA 420-J:5-e. These descriptions shall be set forth in or attached to the
policy, certificate, membership booklet, or other evidence of coverage

provided to covered persons.
(2) A statement of a covered person's right to contact the commissioner's office for assistance at any time. The statement shall include the
toll-free telephone number and address of the commissioner.
(3) A statement that the carrier or other licensed entity will provide assistance in preparing an appeal of an adverse benefit determination, and a toll-free telephone number to contact the carrier or other
licensed entity.
(e) In any case where a carrier or other licensed entity provides
2 levels of appeal, the first level shall be completed within 15 days and
the second level completed within the 30-day time period beginning
from the initial date of filing the appeal or grievance. With respect to
a second level appeal involving a claim for continuation of services or
urgent care, the carrier or other licensed entity shall make a decision
and notify the claimant within 72 hours after the second level appeal
is filed. For appeals involving post service claims, the carrier shall
make a decision and notify the claimant within 60 days of the date the

completed appeal was

filed.

shall be made to the insurance commissioner
regarding plan complaints, adverse determinations, claim denials, and
prior authorization statistics in such form and containing such information as the commissioner may prescribe by rule or otherwise.
(f)

Annual reports

456
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(g) If the claimant has filed an appeal and the carrier or other licensed entity has not issued a decision within the required time frames,
the carrier or other licensed entity shall promptly provide the claimant
with a statement of the claimant's right to file an external appeal as provided in RSA 420-J:5-a - RSA 420-J:5-e. The statement of appeal rights
shall include a description of the process for obtaining external review
of a determination, a copy of the written procedures governing external
review, including the required time frames for requesting external review, and notice of the conditions under which expedited external review

available.
VI. In an appeal of a claim denial or other matter, the claimant may
authorize a representative to pursue a claim or £in appeal by submitting
a written statement to the carrier or other licensed entity that acknowl-

is

edges the representation.
VII. No fees or costs shall be assessed against a claimant related to
a request for a grievance or appeal.
13 Utilization Review. RSA 420-J:6, III is repealed and re-enacted as
follows:
III. Notification of a claim denial shall be made within the following time periods:
(a) The determination of a claim involving urgent care shall be made
as soon as possible, taking into account the medical exigencies, but in no
event later than 72 hours after receipt of the claim, unless the claimant
or claimant's representative fails to provide sufficient information to determine whether, or to what extent, benefits are covered or payable. In
the case of such failure, the licensee shall notify the claimant or claimant's
representative within 24 hours of receipt of the claim and shall advise the
claimant or claimant's representative of the specific information necessary
to determine the claim. The 72-hour period shall be tolled until such time
as the claimant submits the required information.
(b) The determination of a claim involving urgent care and relating to the extension of an ongoing course of treatment and involving a
question of medical necessity shall be made within 24 hours of receipt
of the claim, provided that the claim is made at least 24 hours prior to
the expiration of the prescribed period of time or course of treatment.
In the event the claimant or claimant's representative fails to provide
sufficient notice or sufficient information, the licensee shall notify the
claimant or claimant's representative within 24 hours of the receipt of
the claim and shall advise the claimant or claimant's representative of
the specific information necessary to determine the claim. If the determination relates to a reduction or termination of coverage for a course
of treatment beyond the end of the period of time or number of treatments previously approved, coverage for the services shall not be terminated during the pendency of the determination proceeding.
(c) The determination of all other claims for pre-service benefits
shall be made within a reasonable time period, but in no event more than
15 days after receipt of the claim, unless the claimant or claimant's representative fails to provide sufficient information to determine whether,
or to what extent, benefits are covered as payable. In the case of such
failure, the licensee shall notify the claimant or claimant's representative within 5 days of receipt of the claim. The 15-day period shall be
tolled until such time as the claimant or claimant's representative submits the required information.
14 New Paragraph; Definition Added. Amend RSA 420-J:3 by inserting after paragraph V the following new paragraph:
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V-a. "Claim denial" means any of the following: a denial, reduction,
or termination of, or a failure to provide or make pa\TQent (in whole or
in part) for, a benefit, including any such denial, reduction, termination,
or failure to provide or make pa\Taent that is based on a determination
of a participant's or beneficiary's eligibility to participate in a plan, and
including, with respect to group health plans, a denial, reduction, or
termination of, or a failure to provide or make pa\Tnent in whole or in
part) for, a benefit resulting from the application of any utilization review, as well as a failure to cover an item or ser\'ice for which benefits
are otherwise provided because it is determined to be experimental or
investigational or not medically necessary or appropriate.
15 Reference Changes. Amend RSA 426-J:5-a, Lb) and (c) to read as
follows:
(b) The covered person has completed the internal review procedures proNided by the carrier or other licensed entity pursuant to RSA
420-J:5, III through VI, ] or the carrier or other entity has agreed to submit the determination to independent external re\'iew prior to completion
of internal review, or the covered person has requested first or second
level, standard or expedited review and has not received a decision from
the carrier or other licensed entity within the required time frames;
(c) The covered person or the covered person's authorized representative has submitted the request for external re\-iew in writing to the
commissioner within 180 days of the date of the carrier or other licensed
entity's second level denial decision provided pursuant to RSA 420-J:5,
\y or VL or if the carrier or other licensed entity has failed to make a
first or second level, standard or expedited review decision that is past
due, within 180 davs of the date the decision was due;
16 Reference Change. Amend RSA 420-H:4. VI to read as follows:
VI. For companies or insurers pro\'iding health insurance through a
managed care system of health care deliven.- or reimbursement, a description of the grievance procedures as required pursuant to RSA 420-J:5[7
i

[

]

fittt)].

17 Effective Date. This act shall take effect January'

1,

2002.

SENATOR WHEELER: Senate Bill 109 is a request of the Insurance
Department. It is necessar\- for us to have this to be in compliance with
ERISA. The federal law preempts the state law and is controlling; therefore, we must have a law that is at least as strict as that, of the Department of Labor. Their new regulations became final on January- 20
of this year. They go into effect on January 1 of next year. This bill,
although it looks long, it's not changing substantively what is in our
law. but it is tightening the timeframes and making sure that we have
our own law in place so that we can say that this is the New Hampway of doing things. Thank
Amendment adopted.
shire

Ordered to

you.

third reading.

SB
MINORITY REPORT:

118, relative to individual health insurance coverage.

for the minority.

Ought to pass with amendment, Senator WTieeler
Insurance Committee. Vote 2-3

MAJORITY REPORT:
jority.

Ought

to pass.

Senator Francoeur for the ma-

Insurance Committee. Vote 3-2

SENATOR FRANCOEUR: Over the past six years, New Hampshire has
experienced a significant decline in our indnidual insurance market.
What was once a flourishing market, offering consumers a choice of
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companies, products and prices, is now considered to be in a death spiOne by one, as companies have left the state, consumers have been
left with increasing price and little, if any choice of companies and products. Currently, there are two companies offering one product in the
individual market. The bill that we are about to consider, with the
committee's amendment, has been worked on for a considerable amount
of time by members of the Insurance Committee, including companies,
brokers and other interested parties, the Department of Insurance,
including Commissioner Rogers and the bipartisan Senate Insurance
Committee, we have come to broad agreement, amongst ourselves, regarding the language contained in this legislation. This broad agreement
did not come easy. There has been give-and-take on all sides, and extensive, lengthy discussions that went on until as late as five o'clock last
night. Still, I think that the time was well spent because there is broad
consensus that the individual insurance market in New Hampshire is
problematic to the point of being virtually dysfunctional. This legislation will repair those problems. Senate Bill 118 establishes a high risk
pool administered by a private insurer to guarantee access to health
insurance for all New Hampshire citizens, even those who have high
cost, pre-existing medical conditions. It allows insurance companies to
aggressively price and compete for business in New Hampshire. While
it will take time, we are confident that this will allow for more carriers,
more plan designs, more choices and lower rates for many New Hampshire consumers. It has been widely agreed that these reforms will do
just that. It is important to note that the legislation before you follows
the National Association of Insurance Commissioners model for uninsurable individuals, and has been implemented successfully in many other
states. We do not look for general fund money here, instead we use the
concept of our current risk mechanism that assesses all carriers doing
business in New Hampshire 72 cents per month, per member. This bo£u*d
assessment ensures that those that are unhealthy will be able to have
guaranteed available, and affordable health insurance without unduly
burdening any one insurance carrier. I want to thank the members of
the committee who have worked so hard on this. Senator Burns, Senator Hollingworth, Senator Wheeler and Senator Flanders, as well as the
tireless effort of Commissioner Rogers and her staff. TAPE CHANGE
bipartisan effort. It is for this reason that I am asking you to support
this important legislation. Mr. President, after we pass the ought to pass
motion, I will be offering a floor amendment, which does ever5d;hing that
I mentioned in my speech, and would hope that the full Senate would
support it.
ral.

SENATOR WHEELER:
later.

These are

my

I, too, will make
remarks now, rather than
also about the floor amendment, which is truly a commit-

amendment and has been agreed to, almost completely by everyone.
want to address just a few different things than the ones that Senator

tee
I

Francoeur brought up. That one of the... in order to ensure that persons
rejected for coverage, because we will be eliminating the requirement of
guaranteed issue, in this floor amendment, so to ensure that they will
have access to reasonably comprehensive coverage, the following criteria
were agreed to by all of the stakeholders. This is for a high-risk pool: 1)
Aifordability. The coverage available through the pool must be affordable.
Premiums must be within the range of 125 to 150 percent of the standard
or average rate for healthy persons and deductibles, co-payments and coinsurance must not be excessive. 2) Comprehensiveness. There must be
adequate assurances that the coverage available through the pool will be
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reasonably comprehensive. 3) Availability. Pool enrollment must remain
open at all times. In addition, insurers must be required to inform
potential applicants of the existence of the pool. 4) Funding. Senator
Francoeur touched on this, too. Program losses must be adequately
funded through a stable and reliable funding source and not from the
general fund. Startup cost must also be adequately funded. There can
be no general fund contribution. 5) Cost containment. There must be
adequate cost containment measures, such as a network based service
system, utilization review, and disease management. Protections must be
in place against the inappropriate shifting of risk to the pool. In accordance with these principles, the amendment that Senator Francoeur will
be bringing forward will say, as far as affordability goes, that the premiimi,
that the high risk pool participants will be charged will be no more than
150 percent of the average rate paid by healthy people. That the coverage offered to pool participants will be actuarially equivalent to the coverage generally available in the market. The funding, the initial assessment, would be set at a rate that is sufficient to generate $1 million prior
to the startup of the high risk pool. The startup date, if possible, would
open on April 1, 2002. This would depend on whether the $1 million in
assessments could be generated by that date and whether the newly reconstituted individual health benefit association can complete all of the
actions necessary to get a pool administrator in place by that date. The
composition of the boEird, it was agreed that the Individual Health Benefit Plan Association Board would have additional members added for a
total of nine. The remaining area of disagreement on this amendment, it
will not cause me to vote no on it, but it will cause me to debate it seriously in the House. The remaining area of disagreement on this amendment is the question of whether insurers should be allowed to rate a
person up for tobacco use. Thank you, Mr. President.

SENATOR HOLLINGWORTH:

I rise to speak very briefly. I would like
to say that I am delighted that we were able to come to an agreement on
this very important bill. I believe that it will help our consumers, our
businesses and those people in the industry. It was a great pleasure to
work with so many involved people. I thank Senator Francoeur for mov-

ing in this direction.

SENATOR BURNS:

I would Kke to thank the members of the commitThis is probably one of the biggest jobs that we have had this year,
and the most important. I have received more correspondence from constituents all over this state, asking us to address the healthcare costs. I
think that this bill does it. Again, thank you for all of your work.

tee.

Question

is

on the motion of ought to pass.

Adopted.

2001-1096S
01/09
all

to SB 118
after the enacting clause with the

fol-

III is

repealed and re-enacted to read as

fol-

Amendment
Amend

the

bill

by replacing

lowing:
1

Purpose.

RSA 420-G:l,

lows:
III. To regulate underwriting and rating practices in the small employer and individual markets so as to promote access to affordable coverage for higher risk groups or individuals.
2 Ratio Changed. Amend RSA 420-G:4, 1(a)(2) to read as follows:

SENATE JOURNAL

460

9

MAY

2001

(2) Health carriers may modify such average premium as established pursuant to subparagraph 1(a)(1) for age and health status only
in accordance with the following limitations:
(A) The mELximum premium differential for age as determined
by ratio shall be [3^] 4 to 1 for individual health insurance and 3 to
1 for small employer health insurance. The limitation shall not
apply for determining rates for an attained age of less than 19.
[ (D) Health carriers modifying such average premium for age
may do so only by using the following age brackets:

10

-

25
30
35
40
45
50
55

-

-

-

24
20
34
30
44
49
54
50

60-64
65^1
[(^1 (B) In the individual market only, the maximum differential due to health status shall be [irSl 1.5 to 1.
[(©)] (C) Permissible rating characteristics shall not include
changes in health status after issue.
3 Guaranteed Issue and Renewability. Amend RSA 420-G:6, III to read
as follows:
III. Health carriers shall actively market, issue, and renew all of the
health coverages they sell in the individual or ] small employer market [7]
to all individuals or l small [ employees ] employers.
4 Definition; Covered Lives. Amend RSA 404-G:2, V to read as follows:
V. "Covered lives" shall include all persons living or working in New
Hampshire for which a carrier provides health insurance evidenced by
a policy or a group certificate issued in New Hampshire. For group excess loss insurance, or other types of group health insurance for which
no certificates are issued, covered lives shall mean those New Hampshire
employees and their dependents who are protected, in part, by a policy
or a certificate, issued in New Hampshire, and purchased by a group
health insurance plan subject to the Employee Retirement Income Security Act of 1974, Public Law No. 93-406 (ERISA).
5 New Paragraphs; Definitions Added. Amend RSA404-G:2 by inserting after paragraph X the following new paragraphs:
X-a. "Plan of operation" means the plan of operation of the risk sharing mechanism and the high risk pool, including articles, bylaws and
operating rules, procedures and policies adopted by the association.
X-b. "Pool" means the New Hampshire health insurance high risk
[

[

pool.

6 Association's Powers and Duties. RSA 404-G:3 is repealed and reenacted to read as follows:
404-G:3 Association's Powers and Duties.
I. The association shall be a not-for-profit, voluntary corporation
under RSA 292 and shall possess all general powers as derive from that
status and such additional powers and duties as are approved by the

commissioner or as specified below.
II. The board of directors of the association shall have the following
powers:
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(a) Enter into contracts as necessary or proper to administer the
plan of operation.
(b) Sue or be sued, including taking any legal action necessary or
proper for the recovery of any assessments for, on behalf of, or against
members of the association or other participating person.
(c) Take legal action as necessary to avoid the pa3rment of improper
claims against the plan or to defend the coverage provided by or through
the pool.
(d) Oversee the issuance of policies of insurance and certificates
or evidences of coverage.
(e) Retain appropriate legal, actuarial, and other persons as necessary to provide technical assistance in the operation of the plan, policy
development, and other contract design and in £iny other function within
the authority of the plan.
(f) Borrow money to carry out the plan of operation.
(g) Provide for reinsurance of risks incurred.
(h) Perform any other functions within the authority of the association as may be necessary or proper to carry out the plan of operation,
III. The board of directors of the association shall have the following duties:
(a) Fulfill the plan of operation as approved by the commissioner.
(b) Issue policies of insurance to persons eligible for the high

risk pool.
(c)

Prepare certificate of eligibility forms and enrollment instruc-

tion forms.
(d) Determine and collect assessments
nism and for the high risk pool.

for the risk sharing

mecha-

(e) Disburse assessment pajrments, as provided in the plan of operation for the high risk pool.
(f) Establish appropriate rates, rate schedules, rate adjustments,
expense allowances, agent referral fees, claim reserve formulas and any
other actuarial functions appropriate to the plan of operation for the
high risk pool.

(g) Provide for and employ cost-containment measures and requirements, which shall include but not be limited to, preadmission
screening, second surgical opinion, concurrent utilization review, and
individual case management for the purpose of making the benefit plan

more

cost effective.

Develop a list of medical or health conditions the existence or
history of which makes an individual eligible for participation in the
high risk pool without first requiring application to a carrier for health
coverage.
(i) In connection with the managed care coverage options required
pursuant to RSA 404-G:5-a, III, design, utilize, contract or otherwise
arrange for the delivery of cost-effective health care services, including
establishing or contracting for administration and operation of the pool
with a carrier, a preferred provider organizations, a health maintenance
organizations, or any other network provider arrangement.
IV. Neither the association nor its employees shall be liable for any
obligations of the plan. No member or employee of the association shall
be liable, and no cause of action of any nature may arise against them,
for any act or omission related to the performance of their powers and
duties under this chapter unless such act or omission constitutes willful or wanton misconduct. The association may provide in its bylaws or
rules for indemnification of, and legal representation for, its members
and employees.
(h)
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7 Association Membership and Governance. Amend RSA 404-G:4, II\^I to read as follows:
II. The initial board of directors of the association shall be the same
as that set forth in the order. Except as provided in paragraph IV. each
successor board shall consist of [5] 6 individuals who are representative
of categories of members of the association, health care providers,
consumers who have purchased or are likely to purchase coverage from the pool, and the commissioner who shall be an ex-officio
member. In the initial and in each successor board. 2 directors shall be
representative of and elected by qualified wTiters of group health insurance and 3 1, 2 directors shall be eligible to receive a subsidy under this
chapter and shall be representative of and elected by qualified writers
of indi\'idual health insurance, one director shall be representative
of the health care provider cojnmunity and shall be appointed
by the commissioner, and one director shall be representative of
consumers and shall be appointed by the commissioner.
III. There shall be no more than one director representing any one
qualified writer or its affiliate. For purposes of this section, the insurance acti\'ities of any elected director's affiliate shall be deemed to be
insurance activities of the elected director.
I\'. Qualified writers of individual or group health insurance shall
be those that provide coverage for at least 500 covered lives or 5 percent
of the total covered lives in the relevant market. A member's votes for
indi\idual or group market representatives shall be proportional to the
member's assessment in that market.
V. If, at any board election subsequent to the establishment of the
initial board, one or more elected group representatives are also writ mg] qualified individual health insurance writers, then the membership of the board shall be altered by apphing the provisions in subparagraphs (a) through (d) to such elected group representatives.
(a) If the elected group representative writing in the individual
market is also an elected individual representative, then that member
shall take a seat on the board as an individual representative and relinquish the group seat. The group writer with the next highest number of group votes shall take the relinquished group seat.
(b) If the elected group representative writing in the individual
market is not also an elected individual representative, then up to 2
director sl one director will be added to the board as follows:
(1) If the total size of the board-elect i$ [5-erl 6, the elected group
representative shall remain on the board, but neither as a group or an
individual representative, and the group writer with the next highest
number of group votes shall join the board as a group representative; but
(2) If the total size of the board-elect is 7, the elected group representative shall not remain on the board and the group writer with the
next highest number of group votes shall take the relinquished group
[

[

[

seat.
(c) The provisions in subparagraphs (a) smd (b) shall be applied to
elected group representatives in the order of the number of votes received.
(d) The seats added to the board pursuant to subparagraph (b) shall
not survive the term of the seat-holder.
VI. Members of the board of directors shall be elected to terms of

one year.
VII.
[one]

2

The board
less

of directors shall take action
total number of directors.

than the

by affirmative vote of
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8 Plan of Operation. RSA 404-G:5 is repealed and re-enacted to read
as follows:
404-G:5 Plan of Operation. The board of directors of the association
shall adopt a plan of operation, which shall describe the operations of
the risk sharing mechanism and the New Hampshire high risk pool. The
plan of operation shall be submitted to the commissioner for approval
prior to adoption by the board.
I. Description of the risk sharing mechanism. Sharing shall be implemented through a risk adjustment and subsidization mechanism whereby
writers of health insurance will subsidize losses of writers in the indi\'idual market. The mechanism shall include parameters which will limit
its costs and ensure proper claims management by the nongroup writers.
(a) The plan of operation for the risk sharing mechanism shall:
(1) Describe the risks to be shared:
(2) Describe the risk adjustment and subsidization mechanism;
(3) Establish the criteria and procedures to hmit costs and ensure proper claims management by nongroup writers;
14) Establish procedures to determine the amount of the subsidy
for the risk sharing mechanism:
(5) Estabhsh procedures for the handling and accounting of the
money raised by assessment to fund the risk sharing mechanism, including the financial and other records to be kept; and
(6> Establish regular times and places for board meetings.
(b) Subsidy determination for the risk sharing mechanism. For a
given calendar year, the subsidy calculations for the risk sharing mechanism shall be based on the experience of the prior year. Only indi\'idual
health insurance writers who are actively marketing indi\*idual health
insurance, in accordance with the proN'isions of RSA 420-G, during the
calendar year in which the subsidy is distributed shall be eUgible for a
subsidy. For companies which utihze health status factors, only indi%'iduals whose coverage is written at the maximum allowable health status
factors under RSA 420-G and whose coverage was issued prior to July 1,
2002 shall be eligible for a subsidy. For companies which do not utilize
varied health status factors, all indi\'iduals whose coverage is written
under RSA 420-G and whose coverage was issued prior to July 1, 2002
shall be eligible for a subsidy. The subsidy determination process shall
recognize and compensate writers based on the risk characteristics of
coverage's eUgible for consideration in the subsidy relative to standards
established by the association board. Nothing in this chapter shall preclude the commissioner from appro\"ing a subsidy mechanism that fully
compensates indi\idual health insurers for all costs incurred on subsidyehgible coverage's on excess of the premiums collected from subsidy-eli-

gible coverage's.

Assessment determination for the risk sharing mechanism.
Assessment liabiUties shall commence on the effective date
of this chapter. The association shall calculate the assessment necessary
to fund the risk sharing mechanism based on the number of covered
lives. The number of covered lives shall be determined each month during the calendar year. The assessment shall be calculated as the number of covered hves times a specified amount. The specified amount shall
be fixed throughout the calendar year and shall be determined by the
board no later than the first day of November precedmg the calendar
year for which the amount is to be used. The amount shall be subject to
approval by the commissioner. The board shall pro\"ide a basis for recommending the specified amount, including a projection of the calculated
subsidy and consideration of any prior year shortfalls or overages.
(c'>

(1)
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(2) The commissioner shall approve such amount if
finds, after consideration of the:
(A) Board's subsidy determination process;

he or she

(B) Number of subsidy-eligible lives;
(C) Size of the entire non-group market;
(D) Morbidity experience of the subsidy-eligible lives; and
(E) Morbidity experience of the entire non-group market; that
the amount petitioned by the board is no greater than is necessary to
fulfill the purposes of this chapter. For the purpose of making this determination, the commissioner may, at the expense of the association,
seek independent actuarial certification of the need for the increase.
(3) Each covered life should be included in the assessment only
once. The board shall adopt procedures by which affiliated carriers calculate their assessment on an aggregate basis and procedures to ensure
that no covered life is counted more than once.
II. The high risk pool shall be funded in part through an assessment
mechanism whereby writers of health insurance contribute an amount
sufficient to cover the expenses and losses of the pool not covered by

premiums.

The plan

(a)

(1)

moneys

of operation for the high risk pool shall establish:
Procedures for handling and accounting for the assets and

of the plan;

Procedures for selecting and retaining a pool administrator;
Procedures to establish and maintain public awareness of the
plan, including its eligibility requirements and enrollment procedures;
(4) Procedures to create a fund, under management of the board,
for administrative expenses;
(5) Procedures for the handling, accounting and auditing of assets, moneys and claims of the pool;
(6) Requirements for the financial and other records required to
be kept;
(7) Regular times and places for meetings of the board; and
(8) Procedures by which applicants and participants can submit
utilization review determinations and grievances to the pool administrator. The procedures shall ensure that utilization review determinations
and grievances will be processed properly and in accordance with all
statutory and regulatory requirements.
(b) The assessment shall be based on the number of covered lives
times a specified assessment rate. The association shall specify the basis for calculating the amount of the assessment.
(c) The association shall establish a regular assessment rate which
(2)
(3)

shall be:

Calculated on a calendar year basis;
Established no later than November first in the year preceding the calendar year for which the carrier's experience shall be used to
calculate the assessment; and
(3) Anticipated to suffice the high risk pool's funding needs.
(d) In addition to the regular assessment rate, the association may
establish a special assessment rate.
(1) The association shall only establish a special assessment if
the association determines that its funds are or will become insufficient
to pay the high risk pool's expenses in a timely manner.
(2) The association shall only assess, through the special assessment, at a rate necessary to fund the deficiency ascertained in subpara(1)
(2)

graph

(1) above.
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(e) The regular assessment rate, and any special assessment rates,
shall be subject to the approval of the commissioner. The commissioner
shall approve the rates if she or he finds that the amount is reasonable
required to fulfill the purposes of the high risk pool. For the purpose of
making this determination, the commissioner may, at the expense of the
association, seek independent actuarial certification of the need for the
proposed rates.
(f) The association shall impose and collect assessments from its

members.
(g) If the assessment exceeds the amount actually needed, the excess shall be held and invested and, with the earnings and interest
thereon, be used to offset future net losses.

(h) Each covered life should be included in the assessment only
once. The association shall adopt procedures by which affiliated carriers calculate their assessment on an aggregate basis and procedures to
ensure that no covered life is counted more than once.
(i) The initial assessment rate to fund the high risk pool shall be
60 cents per covered life per month, and shall take effect on policies or
certificates issued or renewed on or after July 1, 2001.
9 New Sections; High Risk Pool; Administrator; Premiums; Eligibility.
Amend RSA 404-G by inserting after section 5 the following new sections:
404-G:5-a High Risk Pool.
I. There is hereby created the New Hampshire high risk pool. This
pool shall operate subject to the supervision and control of the association and shall offer policies of insurance on or after July 1, 2002. The
pool shall offer health care coverage consisting of 4 benefit plans, 2 of
which shall be managed care plans.
n. The coverage to be issued by the plan, a schedule of benefits, exclusions and other limitations shall be established by the association
subject to the approval of the commissioner. In establishing the plan
coverage, the association shall take into consideration the levels of
health insurance coverage provided in the state and medical economic
factors as may be deemed appropriate and shall promulgate benefit levels, deductibles, coinsurance factors, exclusions and limitations determined to be generally reflective of and commensurate with comprehensive, major medical health insurance coverage provided in the state.
The association shall, utilizing standard morbidity assumptions, annually place a value on all plans presently being written or issued in the
individual market. The association shall average these values, weighed
according to each plan's written premium volume, or some other suitable proxy, and utilizing the same standard morbidity assumptions,
shall develop 2 coverage options: Option
and Option B.
III. The value of Option A developed by the association shall be 10

A

percent higher than the average value computed under paragraph II £uid
the value of Option B shall be 10 percent lower than the average value
computed under paragraph II. The association shall also provide a managed care version of Option A and a managed care version of Option B
for a total of 4 plan choices.
IV. The insurance plans developed by the association shall comply
with all applicable insurance laws and rules, except as provided herein.
V.(a) The pool shall be payer of last resort of benefits whenever any
other benefit or source of third-party payment is available. The pool shall
have a right of subrogation for any other health insurance coverage and
by all hospital and medical expense benefits paid or payable under any
workers' compensation coverage, automobile medical payment or liability
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insurance whether provided on the basis of fault or nonfault, and by any
hospital or medical benefits paid or payables under or provided pursuant to any state or federal law or program.
(b) The pool shall have a cause of action against an eligible person for the recovery of the amount of benefits paid that are not for
covered expenses. Benefits due from the plan may be reduced or applied as a set-off against any amount recoverable under this para-

graph.
VI. The high risk pool shall be funded by premiums charged for coverage and by assessments which the association shall calculate based on
the number of covered lives times a specified amount. The high risk pool
shall not be funded with state general fund revenue.
404-G:5-b High Risk Pool Administrator.
I. The board shall select a high risk pool administrator through
a competitive bidding process to administer the pool. The board shall
evaluate bids submitted based on criteria established by the board
which shall include:
(a) The high risk pool administrator's proven abihty to handle health
insurance coverage to individuals;
(b) The efficiency and timeliness of the high risk pool administrator's
claim processing procedures;
(c) An estimate of total charges for administering the pool;
(d) The high risk pool administrator's ability to apply effective cost
containment programs and procedures and to administer the pool in a
cost efficient
(e)

The

manner; and
financial condition

and

stability of the high risk pool ad-

ministrator.
II. (a) The high risk pool administrator shall serve for a period of at
least 3 years and shall be subject to removal for cause; and
(b) At least one year prior to the expiration of each period of service by a high risk pool administrator, the association shall invite eligible entities, including the current high risk pool administrator to submit bids to serve as the high risk pool administrator. Selection of the
high risk pool administrator for the succeeding period shall be made at
least 6 months prior to the end of the current period.
III. The high risk pool administrator shall perform such functions
relating to the plan as may be as assigned to it, including:
(a) The determination of eligibility;
(b) The payment of claims, the development of procedures to ensure that each claim is promptly paid;
(c) The establishment of a premium billing procedure for collection
of premium from persons covered under the pool;
(d) The acceptance of payments of premiums from insureds;
(e) The development of procedures to ensure that medical utilization reviews and grievance determinations are conducted in a fair and
timely manner and in accordance with all statutory and regulatory re-

quirements; and
(f) Other necessary functions to assure timely payment of benefits
to covered persons under the pool.
IV. The high risk pool administrator shall submit regular reports
to the association and the commissioner regarding the operation of the
pool. The frequency, content and form of the report shall be specified
in the contract between the association and the high risk pool administrator.
V. Following the close of

each calendar year, the high risk pool administrator shall determine net written and earned premiums, the ex-
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pense of administration, and the paid and incurred losses for the year
and report this information to the association and the commissioner on
a form prescribed by the commissioner.
VI. The high risk pool administrator shall be paid as provided in the
contract between the association and the high risk pool administrator.
VII. The association shall submit the contract between itself and the
high risk pool administrator to the commissioner for approval.
VIII. The association may select more than one administrator for the
high risk pool.
404-G:5-c Premiums.
I. Premiums charged for the policies issued by the plan shall be based
on the standard risk rate calculated pursuant to paragraph II of this section.
II. The standard risk rate shall be calculated using the average rate,
based on the lowest allowable health status factor, for health benefit plan
or policies which are presently available in New Hampshire and adjusted
for the difference in the actuarial value of the pool's plans relative to these
available plans using the factors derived pursuant to RSA 404-G:5-a, II.
III. Premium rates for coverage under the plan shall not exceed 150
percent of the standard risk rate established pursuant to paragraph II of
this section for Option A-Managed Care and Option B-Managed Care,
and 150 percent for the non-managed care versions of Option A and Option B. The association shall charge high risk pool enrollees a premium
charge based on the standard rate for the plan adjusted for the attained
age of the high risk pool enroUee. The adjustment for attained age shall
conform to the provisions of RSA 420-G.
IV. All premium rates and rate schedules shall be submitted to the
commissioner for approval.
404-G:5-d Ehgibility
I. An individual who is a New Hampshire resident shall be eligible
for coverage through the high risk pool if:
(a) The individual has applied to a carrier of indi\'idual health insurance for coverage that is substantially similar to the coverage that is
available through the pool, and the carrier has refused to write or issue
that coverage to that individual because of his or her health or medical

condition;
(b) The individual has applied to a carrier of individual health insurance for coverage that is substantially similar to the coverage that is
available through the pool, and such application has been accepted, but
at a premium rate exceeding the rate available through the pool; or
(c) The individual has a history of any medical or health condition
that is on a list adopted by the association.
II. The association shall promulgate a list of medical or health conditions for which a person shall be eligible for plan coverage without
applying for health insurance coverage. Persons who can demonstrate
the existence or history of any medical or health conditions on the list
promulgated by the association shall not be required to provide evidence
of a notice of rejection or refusal. The list shall be effective on the first
day of the operation of the pool and may be amended from time to time
as may be appropriate.
III. Each resident dependent of a person who is eligible for pool coverage shall also be eligible for pool coverage. If the primary insured is
a child, resident family members shall also be eligible for pool coverage.
IV. New Hampshire residents who are presently insured through an
individual policy shall be eligible for pool coverage only if the rate assessed by the individual carrier exceeds the pool rate.
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An

individual shall not be eligible for coverage under the pool if:
is eligible for employer sponsored health coverage, including continuation of group coverage, as either an employee or
an eligible dependent; or
(b) The individual is eligible for publicly funded health insurance
coverage, including Medicare, Medicaid or Title XXI; or
(c) The person's premiums are paid for or reimbursed under any
government sponsored program or by any government agency or health
care provider, except as an otherwise qualifying full-time employee, or
dependent thereof, of ^ government agency or health care provider.
VI. Coverage shall cease:
(a) On the date a person is no longer a resident of this state;
(b) On the date a person requests coverage to end;
(c) Upon the death of the covered person;
(d) On the date state law requires cancellation of the policy; or
(e) At the option of the plan, 30 days after the plan makes any
inquiry concerning the person's eligibility or place of residence to which
the person does not reply.
404-G:5-e Application of Provisions of the Insurance Code.
I. The pool shall be subject to examination and regulation by the
V.

(a)

The individual

Insurance department.
II. The following provisions of the title 37 shall apply to the pool
to the extent applicable and not inconsistent with the express provisions of this chapter: RSA 415:5, 415:6, 415:6-a, 415:6-b, 415:6-c, 415:6-

415:6-g, 415:6-h, 415:7, 415:9 - 415:13, 415:22, 415:22-a, 415:22-b,
415:23, RSA 415-A, RSA 417, RSA 420-B:8, 420-B:8-b, 420-B:8-d, 420B:8-e, 420-B:8-ee, 420-B:8-f, 420-B:8-ff, 420-B:8-g, 420-B:8-gg, 420-B:8h, 420-B:8-i, 420-B:8-j, 420-B:8-k, 420-B:8-m, 420-B:ll-12, RSA 420-C,
RSA 420-E:4, RSA 420-G:7, 420-G:8, 420-G:ll, RSA 420-H, RSA 420-1,
and RSA 420-J:3. For the purposes of this chapter, the pool shall be
deemed an insurer, pool coverage shall be deemed individual health
insurance, and pool coverage contracts shall be deemed policies.
10 Examination and Annual Report. Amend RSA 404-G:7 to read as
f,

follows:

404-G:7 Examination and Annual Report. The association shall be
subject to examination by the commissioner. The board of directors
shall submit to the commissioner each year, not later than 120 days
after the association's fiscal year, a financial report in a form approved
by the commissioner and a report of its activities during the proceeding fiscal year. The report shall summarize the activities of the
risk sharing mechanism, and the high risk pool in the preceding calendar year, including the net written and earned pre-

miums, enrollment, the expense of administration, and the paid
losses. The association's fiscal year shall be the cal-

and incurred
endar year.

11 New Paragraphs; Notice to Residents; Unfair Referral to the Pool.
Amend RSA 420-G:5 by inserting after paragraph III the following new

paragraphs:
IV. Individual health insurance carriers shall be responsible for ascertaining the eligibility of any individual applicant or insured for high
risk pool coverage. If a carrier determines that an individual meets any
of the ehgibility criteria set forth in RSA 404-G:5-d, the carrier shall give
the individual written notice, with the declination of coverage, the coverage offering or the renewal rate quote as applicable. The notice shall
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include information about available benefits and exclusions of high risk
pool coverage and the name, address, and telephone number of the pool
administrator or the administrator's designee.
V. It shall constitute an unfair trade practice under RSA417 for an
insurer, insurance producer, or third party administrator to refer an individual employee to the pool, or arrange for an individual employee to
apply to the pool, for the purpose of separating that employee from group
health insurance coverage provided in connection with the employee's

employment.
12 Repeal. RSA 420-G:6, IV, relative to high risk pools, is repealed.
13 Emergency Rules. In the event that approvals required for the high
risk pool have not been obtained by July 1, 2002, the commissioner of
insurance may adopt emergency rules to establish a high risk pool.
14 Effective Date.
I. Section 8 of this act shall take effect July 1, 2001.
II. The remainder of this act shall take effect July 1, 2002, provided
that the board established in RSA 404-G has obtained all approvals required for the high risk pool and policies of insurance are available
through the high risk pool.

2001-1096S

AMENDED ANALYSIS
establishes the health insurance risk pool for the purposes of
individual health insurance coverage.

This

bill

SENATOR WHEELER:
ment that

is in

Mr. President, I am withdrawing the
the calendar, in favor of this later amendment.

PRESIDENT KLEMM:
the

amendment

that

.

.1

So you are encouraging members to vote no on

is in

SENATOR WHEELER:
but.

amend-

the calendar?

Yes,

and

it is

very

difficult for

me

to

say that,

am.

Amendment failed.
Senator Francoeur offered a floor amendment.
Sen.
Sen.
Sen.
Sen.
Sen.

Francoeur, Dist. 14
Burns, Dist. 1
Flanders, Dist. 7
Hollingworth, Dist. 23
Wheeler, Dist. 21

2001-1158S
01/10

Amend

the

bill

Floor Amendment to SB 118
by replacing all after the enacting clause with the

fol-

lowing:
1

Purpose.

RSA 420-G:l,

III is

repealed and re-enacted to read as

fol-

lows:
III. To regulate underwriting and rating practices in the small employer and individual markets so as to promote access to affordable coverage for higher risk groups or individuals.
2 Ratio Changed. Amend RSA 420-G:4, 1(a)(2) is repealed and re-enacted
to read as follows:
(2) Health carriers may modify such average premium as established pursuant to subparagraph 1(a)(1) for age and health status, and
tobacco use only in accordance with the following limitations:

470
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(A) The maximum premium differential for age as determined
by ratio shall be 4 to 1 for individual health insurance. The limitation
shall not apply for determining rates for an attained age of less than 19.
(B) In the individual market only, the maximum differential
due to health status shall be 1.5 to 1. Rate limitations based on health
status do not apply to rate variations based on an insured's status as a

tobacco user.
(C) Permissible rating chgiracteristics shall not include changes
in health status after issue.
(D) The insured's status as a tobacco user.
3 Guaranteed Issue and Renewability. Amend RSA420-G:6, III to read
as follows:
III. Health carriers shall actively market, issue, and renew all of the
heedth coverages they sell in the [ individual or ] small employer market [7]
to all [ individuals or ] small [ employees ] employers.
to read as follows:
4 Definition; Covered Lives. Amend RSA 404-G:2,
V. "Covered lives" shall include all persons living or working in New
Hampshire for which a carrier provides health insurance evidenced by
a policy or a group certificate issued in New Hampshire. For group excess loss insurance, or other types of group health insurance for which
no certificates are issued, covered lives shall mean those New Hampshire
employees and their dependents who are protected, in part, by a policy
or a certificate, issued in New Hampshire, and purchased by a group
health insurance plan subject to the Employee Retirement Income Security Act of 1974, Public Law No. 93-406 (ERISA).
5 New Paragraphs; Definitions Added. Amend RSA404-G:2 by inserting after paragraph X the following new paragraphs:
X-a. "Plan of operation" means the plan of operation of the risk sharing mechanism and the high risk pool, including articles, bylaws and
operating rules, procedures and policies adopted by the association.
X-b. "Pool" means the New Hampshire health insurance high risk pool.
6 Association's Powers and Duties. RSA404-G:3 is repealed and re-enacted to read as follows:

V

404-G:3 Association's Powers and Duties.
I. The association shall be a not-for-profit, voluntary corporation
under RSA 292 and shall possess all general powers as derive from that
status and such additional powers and duties as are approved by the

commissioner or as specified below.
II. The board of directors of the association shall have the following
powers:
(a) Enter into contracts as necessary or proper to administer the
plan of operation.
(b) Sue or be sued, including taking any legal action necessary or
proper for the recovery of any assessments for, on behalf of, or against
members of the association or other participating person.
(c) Take legal action as necessary to avoid the payment of improper
claims against the plan or to defend the coverage provided by or through
the pool.
(d) Oversee the issuance of policies of insurance and certificates
or evidences of coverage.
(e) Retain appropriate legal, actuarial, and other persons as necessary to provide technical assistance in the operation of the plan, policy
development, and other contract design and in any other function within
the authority of the plan.
(f) Borrow money to carry out the plan of operation.
(g) Provide for reinsurance of risks incurred.
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Perform any other functions within the authority of the asso-

ciation as
III.

9

may be

necessary or proper to carry out the plan of operation.
of directors of the association shall have the follow-

The board

ing duties:
(b)

the plan of operation as approved by the commissioner.
Issue policies of insurance to persons eligible for the high risk

(c)

Prepare certificate of eligibility forms and enrollment instruc-

(a) Fulfill

pool.

tion forms.
(d) Determine and collect assessments
nism and for the high risk pool.

for the risk sharing

mecha-

(e) Disburse assessment pa)rments, as provided in the plan of operation for the high risk pool.
(f) Establish appropriate rates, rate schedules, rate adjustments,
expense allowances, agent referral fees, claim reserve formulas and any
other actuarial functions appropriate to the plan of operation for the
high risk pool.

(g) Provide for and employ cost-containment measures and requirements, which shall include but not be limited to, preadmission
screening, second surgical opinion, concurrent utilization review, and
individual case management for the purpose of making the benefit plan

more

cost effective.

Develop a list of medical or health conditions the existence or
history of which makes an individual eligible for participation in the
high risk pool without first requiring application to a cairier for health
coverage.
(i) In connection with the managed care or network based coverage
options required pursuant to RSA 404-G:5-a, III, design, utilize, contract
or otherwise arrange for the delivery of cost-effective health care services,
including establishing or contracting for administration and operation of
the pool with a carrier, a preferred provider organizations, a health maintenance organizations, or any other network provider arrangement.
IV. Neither the association nor its employees shall be liable for any
obligations of the plan. No member or employee of the association shall
be liable, and no cause of action of any nature may arise against them,
for any act or omission related to the performance of their powers and
duties under this chapter unless such act or omission constitutes willful or wanton misconduct. The association may provide in its bylaws or
rules for indemnification of, and legal representation for, its members
and employees.
7 Association Membership and Governance. Amend RSA 404-G:4, IIVII to read as follows:
II. The initial board of directors of the association shall be the same
as that set forth in the order. Except as provided in paragraph IV, each
successor board shall consist of [5] 9 individuals who are representative
of categories of members of the association, health care providers,
consumers who have purchased or are likely to purchase coverage from the pool, and the commissioner who shall be an ex-officio
member. In the initial and in each successor board, [£] 3 directors shall
be representative of and elected by qualified writers of group health
insurance [ and 3 ], 2 directors shall be eligible to receive a subsidy under this chapter and shall be representative of and elected by qualified
writers of individual health insurance, one director shall be representative of the health care provider community and shall be ap(h)

pointed by the commissioner, one director shall be representative
of consumers and shall be appointed by the commissioner, one di-
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rector shall be a representative of insurance brokers and shall
be appointed by the commissioner, and one director shall be a representative of small business and shall be appointed by the commissioner.
III. There shall be no more than one director representing any one
qualified writer or its affiliate. For purposes of this section, the insurance activities of any elected director's affiliate shall be deemed to be
insurance activities of the elected director.
IV. Qualified writers of individual or group health insurance shall
be those that provide coverage for at least 500 covered lives or 5 percent
of the total covered lives in the relevant market. A member's votes for
individual or group market representatives shall be proportional to the
member's assessment in that market.
V. If, at any board election subsequent to the establishment of the
initial board, one or more elected group representatives are also [ writ irtg] qualified individual health insurance writers, then the membership of the board shall be altered by appljring the provisions in subparagraphs (a) through (d) to such elected group representatives.
(a) If the elected group representative writing in the individual
market is also an elected individual representative, then that member
shall take a seat on the board as an individual representative and relinquish the group seat. The group writer with the next highest number of group votes shall take the relinquished group seat.
(b) If the elected group representative writing in the individual
market is not also an elected individual representative, then [ up to 2
directors one director will be added to the board as follows:
(1) If the total size of the board-elect is 5 or 6 9 or 10, the
elected group representative shall remain on the board, but neither as
a group or an individual representative, and the group writer with the
next highest number of group votes shall join the board as a group representative; but
(2) If the total size of the board-elect is [^] 11, the elected group
representative shall not remain on the board and the group writer with
the next highest number of group votes shall take the relinquished
group seat.
(c) The provisions in subparagraphs (a) and (b) shall be applied to
elected group representatives in the order of the number of votes re]

[

]

ceived.
(d) The seats added to the board pursuant to subparagraph (b) shall
not survive the term of the seat-holder.
VI. Members of the board of directors shall be elected to terms of one

year.
VII. The board of directors shall take action by affirmative vote of
[one] 2 less than the total number of directors.
8 Plan of Operation. RSA 404-G:5 is repealed and re-enacted to read
as follows:
404-G:5 Plan of Operation. The board of directors of the association
shall adopt a plan of operation, which shall describe the operations of
the risk sharing mechanism and the New Hampshire high risk pool. The
plan of operation shall be submitted to the commissioner for approval
prior to adoption by the board.
I. Description of the risk sharing mechanism. Sharing shadl be implemented through a risk adjustment and subsidization mechanism whereby
writers of health insurance will subsidize losses of writers in the individual market. The mechanism shall include parameters which will limit
its costs and ensure proper claims management by the nongroup writers.
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of operation for the risk sharing mechanism shall:
Describe the risks to be shared;
Describe the risk adjustment and subsidization mechanism;
(3) Establish the criteria and procedures to limit costs and ensure proper claims management by nongroup writers;
(4) Establish procedures to determine the amount of the subsidy
for the risk sharing mechanism;
(5) Establish procedures for the handling and accounting of the
money rsused by assessment to fund the risk sharing mechanism, including the financial and other records to be kept; and
(6) Establish regular times and places for board meetings.
(b) Subsidy determination for the risk sharing mechanism. For a
given calendar year, the subsidy calculations for the risk sharing mechanism shall be based on the experience of the prior year. Only individual
health insurance writers who are actively marketing individual health
insurance, in accordance with the provisions of RSA 420-G, during the
calendar year in which the subsidy is distributed shall be eligible for a
subsidy. For companies which utilize health status factors, only individuals whose coverage is written at the maximum allowable health status
factors under RSA 420-G and whose coverage was issued prior to April
1, 2002 shall be eligible for a subsidy. For companies which do not utilize varied health status factors, all individuals whose coverage is written under RSA 420-G and whose coverage was issued prior to April 1,
2002 shall be eligible for a subsidy. The subsidy determination process
shall recognize and compensate writers based on the risk characteristics of coverages eligible for consideration in the subsidy relative to
standards established by the association board. Nothing in this chapter shall preclude the commissioner from approving a subsidy mechanism that fully compensates individual health insurers for all costs
incurred on subsidy-eligible coverages on excess of the premiums collected from subsidy-eligible coverages.
(c) Assessment determination for the risk sharing mechanism.
(1) Assessment liabilities shall commence on the effective date
of this chapter. The association shall calculate the assessment necessary
to fund the risk sharing mechanism based on the number of covered
lives. The number of covered lives shall be determined each month during the calendar year. The assessment shall be calculated as the number of covered lives times a specified amount. The specified amount shall
be fixed throughout the calendar year and shall be determined by the
board no later than the first day of November preceding the calendar
year for which the amount is to be used. The amount shall be subject to
approval by the commissioner. The board shall provide a basis for recommending the specified amount, including a projection of the calculated
subsidy and consideration of any prior year shortfalls or overages.
(a)

The plan

(1)
(2)

(2)

The commissioner

shall approve such

amount

if

he or she

finds, after consideration of the:

(A) Board's subsidy determination process;
(B) Number of subsidy-eligible lives;
(C) Size of the entire non-group market;
(D) Morbidity experience of the subsidy-eligible lives; and
(E) Morbidity experience of the entire non-group market; that
the amount petitioned by the board is no greater than is necessary to
fulfill the purposes of this chapter. For the purpose of making this determination, the commissioner may, at the expense of the association,
seek independent actuarial certification of the need for the increase.
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(3) Each covered life should be included in the assessment only
once. The board shall adopt procedures by which affiliated carriers calculate their assessment on an aggregate basis and procedures to ensure
that no covered life is counted more than once.
II. The high risk pool shall be funded in part through an assessment
mechanism whereby writers of health insurance contribute an amount
sufficient to cover the expenses and losses of the pool not covered by

premiums.
of operation for the high risk pool shall establish:
Procedures for handling and accounting for the assets and
moneys of the plan;
(2) Procedures for selecting and retaining a pool administrator;
(3) Procedures to establish and maintain public awareness of the
plan, including its eligibility requirements and enrollment procedures;
(4) Procedures to create a fund, under mgmagement of the board,
for administrative expenses;
(5) Procedures for the handling, accounting and auditing of assets, moneys and claims of the pool;
(6) Requirements for the financial and other records required to
be kept;
(7) Regular times and places for meetings of the board; and
(8) Procedures by which applicants and participants can submit
utilization review determinations and grievances to the pool administrator. The procedures shall ensure that utilization review determinations
and grievances will be processed properly and in accordance with all
statutory and regulatory requirements.
(b) The assessment shall be based on the number of covered lives
times a specified assessment rate. The association shall specify the basis for calculating the amount of the assessment.
(c) The association shall establish a regular assessment rate which
(a)

The plan

(1)

sh£dl be:

Calculated on a calendar year basis;
Established no later than November first in the year preceding the calendar year for which the carrier's experience shall be used to
calculate the assessment; and
(3) Anticipated to suffice the high risk pool's funding needs.
(d) In addition to the regular assessment rate, the association may
establish a special assessment rate.
(1) The association shall only establish a special assessment if
the association determines that its funds are or will become insufficient
to pay the high risk pool's expenses in a timely manner.
(2) The association shall only assess, through the special assessment, at a rate necessary to fund the deficiency ascertained in subpara(1)

(2)

graph

(1) above.

The regular assessment rate, and any special assessment rates,
shall be subject to the approval of the commissioner. The commissioner
shall approve the rates if she or he finds that the amount is reasonable
required to fulfill the purposes of the high risk pool. For the purpose of
m^dng this determination, the commissioner may, at the expense of the
association, seek independent actuarial certification of the need for the
proposed rates.
(f) The association shall impose and collect assessments from its
(e)

members.
(g) If the assessment exceeds the amount actually needed, the excess shall be held and invested and, with the earnings and interest
thereon, be used to offset future net losses.
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(h) Each covered life should be included in the assessment only
once. The association shall adopt procedures by which affiliated carriers calculate their assessment on an aggregate basis and procedures to
ensure that no covered life is counted more than once.
(i) The initial assessment rate to fund the high risk pool shall be
36 cents per covered life per month, and shall take effect on policies or
certificates issued or renewed on or after July 1, 2001. The commissioner
shall have the authority to calibrate this assessment in a manner that
will generate sufficient funds to cover administrative costs associated
with establishing the high risk pool and create a sufficient reservoir of
funds to pay initisd claims, by April 1, 2002. The commissioner shall have
the authority to delay the start of operation of the pool until July 1, 2002,
if the commissioner finds that the board has not adequately prepared
the high risk pool for operation by April 1, 2002.
9 New Sections; High Risk Pool; Administrator; Premiums; Eligibility.
Amend RSA 404-G by inserting after section 5 the following new sections:
404-G:5-a High Risk Pool.
I. There is hereby created the New Hampshire high risk pool. This
pool shall operate subject to the supervision and control of the association and shall offer policies of insurance on or after July 1, 2002. The
pool shall offer health care coverage consisting of 4 benefit plans, 2 of
which shall be either managed care or network based plans.
n. The coverage to be issued by the plan, a schedule of benefits, exclusions and other limitations shall be established by the association
subject to the approval of the commissioner. In establishing the plan coverage, the association shall take into consideration the levels of health insurance coverage provided in the state and medical economic factors
as may be deemed appropriate and shall promulgate benefit levels,
deductibles, coinsurance factors, exclusions and limitations determined
to be generally reflective of and commensurate with comprehensive,
major medical health insurance coverage provided in the state. The
association shall, utilizing standard morbidity assumptions, annually
place a value on all plans presently being written or issued in the individual market. The association shall average these values, weighed
according to each plan's written premium volume, or some other suitable proxy, and utilizing the same standard morbidity assumptions,
shall develop 2 coverage options: Option A and Option B.
III. The value of Option A developed by the association shall be 10

percent higher than the average value computed under paragraph II and
the value of Option B shall be 10 percent lower than the average value
computed under paragraph II. The association shall also provide either
a managed care or network based version of Option A and a managed
care version of Option B for a total of 4 plan choices.
IV. The insurance plans developed by the association shall comply with all applicable insurance laws and rules, except as provided
herein.
V.(a) The pool shall be payer of last resort of benefits whenever any
other benefit or source of third-party payment is available. The pool shall
have a right of subrogation for any other health insurance coverage and
by all hospital and medical expense benefits paid or payable under any
workers' compensation coverage, automobile medical pa3rment or liabiUty
insurance whether provided on the basis of fault or nonfault, and by any
hospital or medical benefits paid or payables under or provided pursuant to any state or federal law or program.
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(b) The pool shall have a cause of action against an eligible person for the recovery of the amount of benefits paid that are not for covered expenses. Benefits due from the plan may be reduced or applied as
a set-off against any amount recoverable under this paragraph.
VI. The high risk pool shall be funded by premiums charged for coverage and by assessments which the association shall calculate based on
the number of covered lives times a specified amount. The high risk pool
shall not be funded with state general fund revenue.
404-G:5-b High Risk Pool Administrator.
I. The board shall select a high risk pool administrator through
a competitive bidding process to administer the pool. The board shall
evaluate bids submitted based on criteria established by the board

which shall include:
(a) The high risk pool administrator's proven abiHty to handle health
insurance coverage to individuals;
(b) The efficiency and timeliness of the high risk pool administrator's
claim processing procedures;
(c) An estimate of total charges for administering the pool;
(d) The high risk pool administrator's ability to apply effective cost
containment programs and procedures and to administer the pool in a

cost efficient
(e)

The

manner; and
financial condition

and

stability of the high risk pool ad-

ministrator.
II. (a) The high risk pool administrator shall serve for a period of at
least 3 years and shall be subject to removal for cause; and
(b) At least one year prior to the expiration of each period of service by a high risk pool administrator, the association shall invite eligible entities, including the current high risk pool administrator to submit bids to serve as the high risk pool administrator. Selection of the
high risk pool administrator for the succeeding period shall be made at
least 6 months prior to the end of the current period.
III. The high risk pool administrator shall perform such functions
relating to the plan as may be as assigned to it, including:
(a) The determination of eligibility;
(b) The payment of claims, the development of procedures to ensure that each claim is promptly paid;
(c) The establishment of a premium billing procedure for collection
of premium from persons covered under the pool;
(d) The acceptance of payments of premiums from insureds;
(e) The development of procedures to ensure that medical utilization reviews and grievance determinations are conducted in a fair and
timely manner and in accordance with all statutory and regulatory re-

quirements; and
(f) Other necessary functions to assure timely payment of benefits
to covered persons under the pool.
IV. The high risk pool administrator shall submit regular reports to
the association and the commissioner regarding the operation of the pool.
The frequency, content and form of the report shall be specified in the
contract between the association and the high risk pool administrator.
V. Following the close of each calendar year, the high risk pool administrator shall determine net written and earned premiums, the expense of administration, and the paid and incurred losses for the year
and report this information to the association and the commissioner on
a form prescribed by the commissioner.
VI. The high risk pool administrator shall be paid as provided in the
contract between the association and the high risk pool administrator.
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VII. The association shall submit the contract between itself and the
high risk pool administrator to the commissioner for approval.
VIII. The association may select more than one administrator for the
high risk pool.
404-G:5-c Premiums.
I. Premiums charged for the policies issued by the plan shall be
based on the standard risk rate calculated pursuant to paragraph II of

this section.
II. The standard risk rate shall be calculated using the average rate,
based on the lowest allowable health status factor, for health benefit plan
or policies which are presently available in New Hampshire and adjusted
for the difference in the actuEuial value of the pool's plans relative to these
available plans using the factors derived pursuant to RSA 404-G:5-a, II.
III. Premium rates for coverage under the plan may not be less than
125 percent and may not exceed 150 percent of the average risk rate
pursuant to paragraph II of this section. The association shedl charge high
risk pool enroUees a premium charge based on the average rate for the
plan adjusted for the attained age of the high risk pool enrollee. The adjustment for attained age shall conform to the provisions of RSA 420-G.
IV. All premium rates and rate schedules shall be submitted to the
commissioner for approval.
404-G:5-d Eligibility
I. An individual who is a New Hampshire resident shall be eligible
for coverage through the high risk pool if:
(a) The individual has applied to a carrier of individual health insurance for coverage that is substantially similar to the coverage that is
available through the pool, and the carrier has refused to write or issue
that coverage to that individual because of his or her health or medical

condition;
(b) The individual has applied to a carrier of individual health insurance for coverage that is substantially similar to the coverage that is
available through the pool, and such application has been accepted, but
at a premium rate exceeding the rate available through the pool; or
(c) The individual has a history of any medical or health condition
that is on a list adopted by the association.
II. The association shall promulgate a list of medical or health conditions for which a person shall be eligible for plan coverage without
applying for health insurance coverage. Persons who can demonstrate
the existence or history of any medical or health conditions on the list
promulgated by the association shall not be required to provide evidence
of a notice of rejection or refusal. The list shall be effective on the first
day of the operation of the pool and may be amended from time to time
as may be appropriate.
III. Each resident dependent of a person who is eligible for pool coverage shall also be eligible for pool coverage. If the primary insured is
a child, resident family members shall also be eligible for pool coverage.
IV. New Hampshire residents who are presently insured through an
individual policy shall be eligible for pool coverage only if the rate assessed by the individual carrier exceeds the pool rate.
V. An individual shall not be eligible for coverage under the pool if:
(a) The individual is eligible for employer sponsored health coverage, including continuation of group coverage, as either an employee or
an eligible dependent; or
(b) The individual is eligible for publicly funded health insurance
coverage, including Medicare, Medicaid or Title XXI; or
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(c) The person's premiums are paid for or reimbursed under any
government sponsored program or by any government agency or health
care provider, except as an otherwise quahfying full-time employee, or
dependent thereof, of a government agency or health care provider.
VI. Coverage shall cease:
(a) On the date a person is no longer a resident of this state;

(b)

On

(c)

Upon

the date a person requests coverage to end;
the death of the covered person;
(d) On the date state law requires cancellation of the policy; or
(e) At the option of the plan, 30 days after the plan makes any
inquiry concerning the person's eligibility or place of residence to which
the person does not reply.
404-G:5-e Application of Provisions of the Insurance Code.
I. The pool shall be subject to examination and regulation by the

insurance department.
II. The following provisions of the title 37 shall apply to the pool to
the extent applicable and not inconsistent with the express provisions

RSA 415:5, 415:6, 415:6-a, 415:6-b, 415:6-c, 415:6-f, 415:6415:6-h, 415:7, 415:9 - 415:13, 415:22, 415:22-a, 415:22-b, 415:23,
RSA 415-A, RSA 417, RSA 420-B:8, 420-B:8-b, 420-B:8-d, 420-B:8-e, 420B:8-ee, 420-B:8-f, 420-B:8-ff, 420-B:8-g, 420-B:8-gg, 420-B:8-h, 420-B:8i, 420-B:8-j, 420-B:8-k, 420-B:8-m, 420-B:ll-12, RSA 420-C, RSA420-E:4,
RSA 420-G:7, 420-G:8, 420-G:ll, RSA 420-H, RSA 420-1, and RSA 420J:3. For the purposes of this chapter, the pool shall be deemed an insurer,
pool coverage shall be deemed individual health insurance, and pool
coverage contracts shall be deemed policies.
10 Examination and Annual Report. Amend RSA 404-G:7 to read as
of this chapter:

g,

follows:

404-G:7 Examination and Annual Report. The association shall be subexamination by the commissioner. The board of directors shall
submit to the commissioner each year, not later than 120 days after the
association's fiscal year, a financial report in a form approved by the commissioner and a report of its activities during the proceeding fiscal year.
The report shall summarize the activities of the risk sharing
m,echanism and the high risk pool in the preceding calendar year,
including the net written and earned premiums, enrollment, the
expense of administration, and the paid and incurred losses. The
association's fiscal year shall be the calendar year.
11 New Paragraphs; Notice to Residents; Unfair Referral to the Pool.
Amend RSA 420-G:5 by inserting after paragraph III the following new
paragraphs:
IV. Individual health insurance carriers shall be responsible for ascertaining the eligibility of any individual applicant or insured for high
risk pool coverage. If a carrier determines that an individual meets any
of the eligibility criteria set forth in RSA 404-G:5-d, the carrier shall give
the individual written notice, with the declination of coverage, the coverage offering or the renewal rate quote as applicable. The notice shall
include information about available benefits and exclusions of high risk
pool coverage and the name, address, and telephone number of the pool
administrator or the administrator's designee.
V. It shall constitute an unfair trade practice under RSA 417 for an
insurer, insurance producer, or third party administrator to refer an individual employee to the pool, or arrange for an individual employee to
apply to the pool, for the purpose of separating that employee from group
health insurance coverage provided in connection with the employee's

ject to

employment.
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12 Repeal. RSA 420-G:6, IV, relative to high risk pools, is repealed.
13 Emergency Rules. In the event that approvals required for the high
risk pool have not been obtained by July 1, 2002, the commissioner of
insurance may adopt emergency rules to establish a high risk pool.
14 Effective Date.
I. Section 8 of this act shall take effect July 1, 2001.
II. The remainder of this act shall take effect July 1, 2002, provided
that the board established in RSA 404-G has obtained all approvals required for the high risk pool and policies of insurance are available
through the high risk pool.

2001-1158S

AMENDED ANALYSIS
establishes the health insurance risk pool for the purposes of
individual health insurance coverage.

This

bill

SENATOR FRANCOEUR: We have

a floor amendment that was agreed
some changes to the original bill as it was
introduced. It was agreed upon by the committee. As Senator Wheeler
mentioned, some of the parts... the original bill had a differential for age
grouping from 5-1, we have gone to 4-1. This also has a smoking section
in it, that I had originally had in the original bill. It also offers premium
rates from 125 percent to 150 percent, which is the NAIC model. This
also as was mentioned earlier, it sets the assessment at 72 cents total
for the group carriers. The risk pool date will be effective April 1, 2001.
to with the committee. It did

There has been discussion on the start date as being... excuse me if I said
April 1, I meant July 1, 2001. In the bill, it is amended to say that the
start date will be April 1, 2002. We have talked to the commissioner if
there is a possibility that they could start this by January 1, by doing
some assessments to the companies earlier, and then giving them credits later that they would take a look at that and they would do all that
they could to support us on getting this underway as soon as possible.
As Senator Wheeler mentioned, the board of directors has been brought
up to nine individuals. The product... the risk pool is to be both based on
network based options and managed care, and we figured that made it
a fair bill for all those who were interested in getting it and administering this change in the insurance law, that it would help. I would urge
the Senate to support the amendment. Thank you.
Floor

Amendment adopted.

Question

A roll

is

call

on ordering to third reading.

was requested by Senator Gordon.

Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Ordered to third reading.

SB 119, relative to small group health insurance coverage.
MINORITY REPORT: Ought to pass with amendment, Senator Wheeler
for the minority.

Insurance Committee. Vote

2-3.
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Senator Francoeur for the ma-

Insurance Committee. Vote 3-2.

SENATOR FRANCOEUR: I will keep it as short as possible today. I will
read the floor speech. This is going to apply to the final version of the
amendment that I am going to ask the Senate to pass on SB 119 also.
The bill before us, SB 119 is a companion legislation to SB 118. This bill
has its roots in the landmark legislation passed in 1994, which is SB 711,
which made certain that the New Hampshire citizens would have guaranteed access to group health insurance. In many respects, the 1994
legislation was visionary. It is now federal law that group insurance be
guaranteed issue, which was not the case in 1994. In fact, the federal
law did not follow the state of New Hampshire's lead until several years
later. There is a credit to those who worked on the legislation, including several Senators who are now present in this room, as well as our
governor for the visionary legislation. Still, there were unintended consequences that followed the passage of this landmark legislation which
this bill seeks to address. The community rating philosophy which was
largely unproven and untried in any other state, has caused rates to
escalate at a rapid rate, faster than medical inflation. In addition, many
carriers left New Hampshire feeling that they could not operate in an
environment where they cannot properly rate or assess risks. This left
our small businesses with little choice of plan design, and many today
cannot afford the high-cost plans that they have to chose from. The legislation before you seeks to correct these deficiencies while maintaining
all of the good intentions of the original legislation. During the Senate
Insurance Committee's two days of hearings on this legislation, we heard
overwhelming support from the small business community and their
desire for more choices of companies and products in the small group
market. After consultation with many of the insurance industry, we are
assured that passage of this legislation, which follows the National Association of Insurance Commissioners model, it is widely used in close
to 40 other states, it will attract more carriers, create more competition,
and provide more plan design choices for the consumers of New Hampshire. There has been some physiological opposition to this legislation.
The Department of Insurance feels that New Hampshire, being a small
market, cannot support more than three or four carriers as it has now.
I feel that this ignores the fact that several years ago, when our population was smaller, we had upwards of 30 companies doing business in this
state. The objection has also been raised by the Department of Insurance as to what rating variables actually do. Their contention is that
healthcare cost is somewhat fixed and that moving rates around doesn't
do anybody any good. This flies in the face of conventional wisdom which
tells me that more choice and competition has a stabilizing effect on
rates. It also ignores the experience of 40 other states and the NAIC
model, which I just referred to. I am urging your support of this bill and
the amendment to follow.

SENATOR WHEELER: I too, will make just one set of remarks. I am
going to speak in favor of the minority amendment, which was actually
agreed to by the Department of Insurance and the insurers who were
working on it, which was anybody who wanted to work on it. It is the
brokers, primarily, who support the floor amendment that Senator
Francoeur will bring forward. Some of the... the situation which Senator
Francoeur describes exists, that is undeniable, but I would challenge his
assumption that it was caused by reforms that we made in 711. I think
that it is coincidental and it is reflective of what is happening nation-
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in the insurance market. My concerns about the floor amendment
come, is that it is "promises, promises". It raises expectations beyond
what is reasonable. I just wanted to draw your attention to a few things.
There are areas of agreement with the report that has my name on it,
the minority report, and what Senator Francoeur will bring forward. We
ally,

to

did compromise and

we

did try to

work

together,

and we did try

to

come

forward with something that we could all agree on. We all agreed that
the definition of the small group should be changed from 1 to 100 and 1
to 50. The amendment in your calendar also changes the age rating factor from 3 to 1 to 4 to 1. It changes the low end of the age band from
to 19 years. We all agree on that. It allows ratings for group size by a
factor of up to 1.2 to 1. It allows rating for geographic location for a factor of 1.2 to 1. I want you to know that that is going to affect those of
us in the Seacoast and those of us in the North country. I am not real
excited about it, but it is something that I said that I could compromise
on. It limits enrollments for groups of 1 to 2 one month enrollment periods in a year, namely June and December. We all agreed on those. Now
where the minority believes that the majority is going too far, in the
Francoeur floor amendment, is that it allows health status underwriting and experience rating by a factor of 1.66 to 1 or by 66 percent. That
is a huge difference. It allows rating for industry type by a factor of 1.2
to 1. It allows rating for tobacco use by a factor of 1.1 to 1. The problem
is that, with these changes, it would make coverage unaffordable for
many small groups. If all you have is young, healthy people, you're fine.
But if you have groups that have worse than average health, you are in
deep trouble. The rate shock is going to be unacceptable. I am going to
give you three examples: The first example, you have a group of two. It
is a couple, 54 and 49 years old. One person has a heart disease. He suffered a mild heart attack two years ago and underwent an angioplasty.
Neither one smokes. Both employees live and work in Bristol. It was
a husband and wife logging and sugaring operation. The initial estimate
of the Insurance Department is that if the floor amendment proposed
by Senator Francoeur becomes law, this group would experience a rate
increase of over 150 percent, phased in over a few years. That increase
is an addition to the increases that represent overall inflationary trends.
The second example is a group of six. They range in age from 29 to 57.
One person has cancer and has undergone a mastectomy with follow up
chemotherapy treatments. Two of them smoke. All employees live and
work in the Derry area. It is a small law office. The initial estimate of
the Insurance Department is that if the floor amendment proposed by
Senator Francoeur becomes law, this group would experience a rate
increases of about 100 percent, phased in over a few years. This increase
is also in addition to the increases that represent overall inflationary
trends. My last example is a larger group. A group of 14. They range in
age from 25 to 63. One has a dependent child with severe disabilities and
requiring daily noncustodial nursing care. Another person in the group
is suffering from depression and was hospitalized for a period of one
week, three years ago. Another person in the group has a back problem.
Four people smoke. All employees live and work in the Exeter area. It
is a small company that manufactures labels for clothing and has recently had to drastically cut the workforce due to foreign competition.

The initial estimate of the Insurance Department is that if the floor amendment proposed by Senator Francoeur becomes law, this group would experience a rate increase of over 150 percent, phased in over a few years.
This increase, in addition to the increases that represent overall infla-
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tionary trends. So clearly, many groups would be hurt by these changes.
is that these changes aren't going to produce any benefit.
The research on the effects of the rating reform was passed in many
states in the early 90's. It shows that in the small group market, the
rating restrictions have had no negative impact on premiums or on the
number of insurers in the market. Indeed in New Hampshire, all of the
trends that characterize our small group market, where premium rates
are restricted, are also true of our large group market where premium
rates are unrestricted. What the floor amendment proposed by Senator
Francoeur would bring to New Hampshire is cherry picking and not competition. Unlike the bill that we just passed in 118, there is no safety net
for these groups whose coverage would become unaffordable at more
than 150 percent of the average. Right now, New Hampshire has the
highest rate of employer sponsored coverage in the country. This achievement could easily be lost if the floor amendment proposed by Senator
Francoeur passes. It would certainly be good for the brokers, because it
would allow cherry picking, but it would be bad for small businesses and
bad for consumers. It makes promises that can't be delivered. It is truly
snake oil that kills the snake.

What is worse

SENATOR HOLLINGWORTH: I really wish that I could be standing here
in support of SB 119. My industry and other small businesses in the
state want to see change. We could give them that. We could give them
that without risking, what I fear could be a much worse situation than
we are in today. Unfortunately, we could only agree on several of the
issues that Senator Wheeler has spoken to, but the ones that we couldn't
agree to, had dealt with rate. It is too much of a risk for us to take
those in a whole accumulative. It could have a very, very devastating
effect on the consumers and business people of this state. So I implore
to endorse Senator Wheeler's floor amendment, the amendment
in the calendar. If you do, those are the areas that were agreed on. We
can continue to work and move forward into the House and try to come
up with some further agreement on this bill. If we pass this out with
these very risky levels of rate changes, it certainly would be sending a
message to the House that this body endorses that. We would be taking a very serious risk. I am very nervous about saying this, but when
we met on SB 119, there was a broker present, and he said that we asked
why we couldn't compromise on some of these rate things? He said, "well,
he didn't need to compromise because he had the votes, and if he needed
to compromise, he would compromise in the House." Now that is, you
know, I feel that that puts us in a very bad position, because those of

you

us who want to take and be standing here supporting our businesses and
supporting incremental changes that can be good for us, can't do that
at this time. So I would ask you to please support the minority amendment in the calendar. The commissioner of Insurance, who we all know,
is trying to represent the industry and the consumer, and is very, very
strongly opposed to the floor amendment by Senator Francoeur because
of the risk that could be placed to the marketplace. I hope that we would
look to an individual who is very, very knowledgeable in this field, and
would not make such strong statements if she didn't believe that it was
so. So I would ask that you please vote for the amendment in the calendar. Senator Wheeler's amendment. You can vote for the bill, ought
to pass, then vote for the floor amendment, then not bring forth the floor
amendment. We can go forth into the other body and try to work on that.
Again, I implore you to please be cautious at this time.
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SENATOR FERNALD: I think that this bill is all about what is insurance and what is New Hampshire? Is insurance a community benefit and
are we a community? Let me explain. We buy insurance because we want
to avoid risk. Any one of us here, could have a devastating injury or illness and see a $100,000 bill, so we buy health insurance. If one of us is
sick, well all the rest of us are paying for it. We understand that. That
is what insurance is for. I have a constituent call me up and say, "I am
a small businessman, my rates have gone up year after year. We need
this bill." I said, "I am a small businessman, too. My heath insurance cost
went up over 20 percent this year. Last year they went up almost 20
percent again. That was after we increased deductibles and increased
CO payments and all of the rest of it." But there is more to this than simply me and my health insurance. I am here as a policymaker for the
whole state. That is where we get back to the issue of community, because under the old system for reform, the health insurance companies
and their agents went around looking for young, healthy groups, and
would try to get rid of older, less healthy groups, either by bumping them
off of their insurance altogether, or by increasing their rates. We went
to community rating, which means that we are one community. We rate
the entire community based on the experience of claims. Everybody pays
the same premiums. The only differential is based on age. This bill, look
at page four, lines 34-36. It says, "for purposes of health status, they can
bump your rates up 20 percent." So if you are a small employer, and one
of your employees gets cancer, they can bump your rates 20 percent. And
then, are you going to fire that employee, because they are costing you
too much money, or are you going to eat that money? What if you are
the one who got cancer? You would have to buy more expensive insurance for that entire group. This is about community. What this bill is all
about, is that some people can get lower rates by tossing some people
off of insurance. They got sick and they cost us a lot of money, so we are
going to get rid of them, and the rest of us can get lower rates. But if
you vote for this, you are taking the risk that you are the one who got
sick and you see the 20 percent bump or your group or your employees.
I am not going to take that risk. This is the wrong way to go. We are a
community. Community rating means, we are one group and we are all
insured together. We all pay the same rates.
SENATOR FRANCOEUR:

Senator Fernald, are you aware that there is
in this bill of no more than 15 percent

an annual premium increase cap
a year?

SENATOR FERNALD: Yes.
SENATOR FRANCOEUR: Do you understand that that means that they
cannot increase your premium over that 15 percent a year?

SENATOR FERNALD: In one year, yes.
SENATOR FRANCOEUR: Thank you.
SENATOR FERNALD: So that if your person gets cancer, and they want
to bump rates 20 percent, well it is 15 percent this year and 5 percent
next year. That is also, as I understand this bill, that 15 percent is what
they can charge you based on your group experience. So if they have
increased rates throughout their system by 10 percent, they are going
to give you the 10 percent increase and then the 15 for your experience
in your particular group. So you are looking at 25 percent.
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on the motion of ought to pass.
A roll call was requested by Senator Pignatelli.
Seconded by Senator Fernald.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Below, McCarley, Flanders, Disnard, Roberge, Eaton,
Fernald, O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas,
Barnes, O'Neil, Prescott, D'Allesandro, Wheeler, Klemm,
Hollingworth, Cohen.
The following Senators voted No:
Yeas: 24 - Nays:
Question

is

Adopted.

2001-1097S
01/09

Amendment
Amend

the

bill

by replacing

all after

to SB 119
the enacting clause with the

fol-

lowing:

Purpose Revised. Amend RSA 420-G:l, III to read as follows:
III. To prohibit or constrain underwriting and rating practices in
the small employer [ and individual markets, so as to prevent health
carriers from excluding higher risk applicants from coverage or charging unaffordable premium rates to those unable to meet selection standards. With the help of the mandatory risk sharing mechanism described
in RSA 404-G, nongroup health carriers will be expected to manage the
risk of individuals having above average experience.
2 Definitions Added. Amend RSA 420-G:2, I to read as follows:
420-G:2 Definitions. In this chapter:
I.
"Community rating" '^Adjusted community rating** means a
rating methodology which produces the same premium for every person covered under the same health coverage ] used to establish the
premium rates for health plans adjusted to reflect actuarially
demonstrated differences in utilization or cost attributable to
case characteristics.
I-a. *'Case characteristics" means demographic or other relevant characteristics of a small employer. For purposes of this
chapter, allowable case characteristics include only age, family
composition, geographical area, and group size. Case characteristics may be considered by the health carrier in the determination of premium rates for the small employer. Claim experience,
health status, and duration of coverage since issue are not case
characteristics for the purpose of this chapter.
3 Definition of Large Employer. Amend RSA420-G:2, Xll(a) to read as
1

]

[

]

]

[

[

follows:
XII. (a) "Large employer" means an employer that employed on average at least [i0i] 51 persons, on business days, during the previous
calendar year.
4 Definition of Small Employer. Amend RSA 420-G:2, XVI(a) to read
as follows:

XVI. (a) "Small employer" means a business or organization which
employed on average, one and up to [iO0] 50 employees, including
owners and self-employed persons, on business days during the previous calendar year. A small employer is subject to this chapter whether
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or not it becomes part of an association, multi-employer plan, trust
or any other entity cited in RSA 420-G:3 provided it meets this definition.

5 Premium Rates for Small Employers. RSA 420-G:4, 1 is repealed and
re-enacted to read as follows:
I. Health carriers providing health coverage to small employers under this chapter shall be subject to the following:
(a) All premiums charged to small employers shall be based on an
adjusted community rating basis and shall be guaranteed for at least 6

months.
(b)

An unadjusted community premium

carrier for each

membership

rate shall be set
(or family composition) type.

by each

(c) Health carriers may modify the unadjusted community premium
rate to calculate an adjusted community rate in accordance with the following:
(1) The maximum premium differential for age as determined by
ratio shall be 4 to 1 beginning with age 19.
(2) Health carriers modifying such average premium for age may
do so only by using the following age brackets:

0- 18

19-24
25-29
30-34
35-39
40

-

44

45-49
50-54
55-59
60-64
65 +
use group size as a rating factor; however, the
highest factor based on group size shall not exceed the lowest factor based
on group size by more than 20 percent.
(4) Carriers may use geographical area as a rating factor; however, the highest factor based on the geographical area of the employer
and its employees cannot exceed the lowest factor based on geographical area by more than 20 percent.
(d) The same rating methodology shall apply to new small employers and small employers renewing at each annual renewal date or anniversary date. Rating methodology shall not be construed to include
health carrier incentives to individual subscribers or members to participate in wellness and fitness programs provided such incentives are
approved by the insurance department.
n. Health carriers providing health coverage to individuals shall be
(3)

Carriers

may

subject to the following:
(a) All premiums charged to individuals shall be based on a modified community rating basis and shall be guaranteed for at least 6

months.
(b) A community premium rate shall be set by each carrier for each
membership (or family composition) type.
(c) Health carriers may modify the community premium rate to
calculate a modified community rate in accordance with the following:
(1) The maximum premium differential for age as determined by

ratio shall be 3 to

1.
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(2) Health carriers modifying such average premium for age
do so only by using the following age brackets:

may

0-18
19-24
25-29
30-34
35-34
35-39
40-44
45-49
50-54
55-59
60-64
65 +

may use health

status to vary the modified commuhowever, the highest factor based on health status
shall not exceed the lowest factor associated with health status by more
than 20 percent.
(d) The same rating methodology shall apply to new individuals
and individuals renewing at each annual renewal date or anniversary
date. Rating methodology shall not be construed to include health car(3)

nity

Carriers

premium

rate;

rier incentives to individual subscribers or members to participate in
wellness and fitness programs provided such incentives are approved by

the insurance department.
6 New Paragraph; Small Employer Groups. Amend RSA 420-G:6 by
inserting after paragraph III the following new paragraph:
Ill-a. Health carriers shall not refuse to offer plans to small employer
groups solely due to the employer's making other plans available to employees.
7 Open Enrollment and Late Enrollment. Amend RSA 420-G:8 by inserting after paragraph I the following new paragraph:
one member small employer group shall be limited to 2 open
I-a.
enrollment periods, which shall occur during the months of June and
December of each calendar year. During the open enrollment periods,
carriers shall make their plans available to one member employer groups
for effective dates of the first day of the month following the open enone member employer group seeking coverage durrollment period.
ing other times of the year shall be treated as a late enrollee.
8 Qualified Association Trust; Number of Employees Changed From
100 to 50. Amend RSA 420-G:4, I to read as follows:
I. Use the adjusted community rating methodology outlined in RSA
420-G:4 for all small employer members with [iOO] 50 or fewer employ-

A

A

ees based upon the associations group experience;
9 Effective Date. This act shall take effect 60 days after

its

passage.

2001-1097S

AMENDED ANALYSIS
revises the laws relative to small group health insurance. The
bill changes the definition of small group employer to employers with
1-50 employees. Current law defines small group employers to have 1-

This

bill

100 employees.

SENATOR WHEELER: The amendment that we will be voting on at this
point, is in your calendar. It is an amendment that was worked on as I
said earlier, by the Insurance Department, the insurers, by anybody else
that was interested in working on it. I think that it is a reasonable in-
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cremental way to address making changes in the small group health
insurance market. You have heard what I have said before, so I would
urge your passage of this. I think that this is the one that will truly
address the interest raised by our consumers without making them lose
their insurance, due to unaffordability, which I am afraid that the floor

amendment would

do.

Thank

you.

SENATOR FRANCOEUR: If you truly want change in the group health
insurance in New Hampshire, then you can't vote for this amendment.
Senator Wheeler's amendment, yes, we agree on, I think, three items
in here. One is the definition of the small group, the 1 to 50 from 1 to
100. The age rating factor. The original bill has 5 to 1, she has gone to
4 to 1, which my amendment which I will propose next, if this one is
defeated, will do the same. It also talks about the group size rating ability, which we both agreed on right through. But health status rating
ability, the companies need that to do that. Without doing that, you
aren't going to get any changes. Geographic ratings, the original bill, as
you take a look at it, we had no limits established. The version that I
will bring forth to you after will have 10 percent in it. So your geographic
rating is only 10 percent. It allows smoker rating. With a cap of only 10
percent on it. There are none of us in here, that can stand here today
and say that the use of tobacco doesn't cause health problems. Industry
ratings, it has a 20 percent on that, that is in the amendment that I
have, her amendment is not allowed. Also, premium increases, the final
version that I have for the Senate, in the final amendment, will have 15
percent. Also we looked at the 1994 law. The final version will have a
25 percent limit due to the law which extends the expiration of 420 G
which is insurance, which is a rate cap. TAPE CHANGE right now, it
says that you can only get in twice a year. So depending on when you
renew, you could have these odd numbered renews, renewal periods.
Competition will drive down your costs. When you take a look at that,
there is national trends. Yes, there is national trends. It is because there
has been consolidation in the industry. But states like New Hampshire
that had twenty some odd insurance carriers in the individual market,
almost 30 in this market, and that we have come down to two is unacceptable. Yes, you look at other states, and you look at how many carriers they have in them. They probably have gone down from perhaps 30
to 15 or so, but not down to two, unless they have legislation that isn't
modeled... or is modeled like New Hampshire, where it is so restricted
that they can't operate. Let's go take a look at what we call rate shock.
Current premiums in New Hampshire don't allow any variations. This
bill, if you take a look, and do our house status rating, everybody would
start at the average rate, 100 percent. This bill has a plus or minus in
it. So anybody that is healthy, and the companies want to aggressively
market after them, they can be down here. So if you have a rate of $100
a month, you can move down to 75. Now if you have an unhealthy group,
you are at $125 a month. They have rate caps of 15 percent a year. You
can't move up the step more than 15 percent. So if the industry today,
the health rate, I think that was mentioned in the committee, it was 12
percent. So if you had 15, that is a 20 percent increase. I don't know
about many employers, but I know that my own has gone up like 40 to
50 percent a year. So our health insurance is not climbing at a low number. It is climbing at a staggering number. The problem with health
insurance is that you have to get more people in. If you can drive the
rates down, you will bring more people into it. It spreads out your... it
broadens your experience, and then more people, as they can afford it.
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So when you take a look

at it and you start talking about rate shock, I think that the people. .if you
look at the group, the largest group is under 44 years of age. Those people
it's going to greatly help. Those that are claiming that there is going to
be a rate shock are those up in the upper bracket, between 55 - 65. I contend that there is not going to be a rate shock, because if you go back to
pre 711 bill, and you take a look at it, there wasn't a rate shock when
there was not criteria, it didn't exist. This bill has caps. It has limits. It
does incremental steps to protect those individuals. We worked on it. I
know that we have had disagreement on some of the sections in the bill
as far as what we could come to an agreement on. But these Eire national
models. These have 30 states doing what we are proposing to do here
today. It is working there. Their rates are significantly lower than ours.
I would ask the committee to vote down this amendment that is before
them now, so that we can propose the final amendment that I have, and
pass this bill. Thank you.
.

SENATOR WHEELER: Senator Francoeur, this is a very short and small
question. Perhaps I misunderstood you, but I thought I heard you refer
to the fact that the two open enrollment periods applied to all groups.
Did you realize that it is only for one member group that are limited to
the two open enrollment periods in the course of a year?

SENATOR FRANCOEUR: Yes.
SENATOR WHEELER: Thank you.
SENATOR LARSEN: Senator Wheeler, I imderstood...and you are on the
Insurance Committee, I understood that the research on the effects of
the rating reforms that were passed in states in the early 90's, show that
in a small group market, the rating restrictions had no negative impact
on premiums or on the number of insurers in the market. That, in fact,
in New Hampshire, all of the trends that characterize our small group
market, are also true of our large group market, where premium rates
are unrestricted? I understood that the insurance commissioner took all
of that into account, and is in fact, supporting your amendment as the
overseer of our reasonable rules and laws relating to insurance? And,
that the Insurance Department's recommendation, in fact, if we want to
help small businesses, and if we keep affordable health insurance, and
if we want to help consumers still be able to get individual health insurance plans through their employment, that in fact, we need to pass your
amendment, and the danger is, that passing... not adopting the amendment in the calendar will, in fact, result in some employees... or some
small businesses, in fact, not finding affordable health insurance?

SENATOR WHEELER:

Yes, Senator Larsen, you are correct in asking
that. Indeed the amendment that we are voting on now, that I hope that
you will vote for, is strongly supported by the insurance commissioner, by

the Department of Insurance, and by the insurers, perhaps not the brokers, but the insurers. The concern expressed by the commissioner is that
the average rate increase with the proposed floor amendment would be
about 100 percent, and it could go up to 1000 percent. We are in for massive rate shock. That is why we are urging you to support the amendment
in your calendar as the reasonable approach to change. Thank you.

SENATOR BARNES: Senator Wheeler, why do you suppose that it is that
before this came to the floor, that I haven't received any mail from anyone other than small business people? Why hasn't the other side contacted
me in support of what you are trying to do?
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SENATOR WHEELER: Well you all know that... I am sure that you have
been here long enough that you understand that sometimes what we are
doing is more in isolation than we would like to think that it is. And obviously, the brokers and the people who stand to benefit from this, mobilized a lot of support for the bill. I don't think that people understand what
the real effects will be. My concern has been that these bills, as proposed,
initially, have raised expectations unreasonably. People want to believe
that it is going to happen, but I am here to tell you that it is not going to.
Senator Wheeler, would you beheve that I am surhaven't been contacted by the side of the insurance that is

SENATOR BARNES:
prised that

I

supporting this?

SENATOR WHEELER: I would believe it, that you are surprised.
SENATOR FRANCOEUR: Senator Wheeler, a few minutes ago, you mentioned that this was supported by other insurers. Is the other insurer,
Anthem, which is one of the only two companies that is in the state currently, and that would be why they would be supporting your amendment?
SENATOR WHEELER: I would not say why... I am not going to give a
motive to Anthem supporting it, but I would say that group insurers
understand the importance of incremental change and not making dra-

matic changes that raise expectations unreasonably.

SENATOR HOLLINGWORTH:

There has been a lot of hype, and that
out there, that this bill is going to lower rates.
There is nothing in this that is going to lower rates... the floor amendment that Senator Francoeur is bringing forth, and in fact, they know
that. There is only one other company who said, and the insurance
commissioner has inquired of them. ..there is only one other company
who said that they would come in. Competition is not going to make
this better. The problem that we have is high healthcare costs, and high
pharmaceutical costs. What is going to happen, if we put this in, we
are going to force businesses out of the market, because this will be
cherry picking again. Make no doubt about it. I know, as a business
person, what that did to us before. The big problem with this is also
that there is no safety net. There is nothing to protect the consumer.
We are just going to put businesses at risk. The problem is that we
could probably come to more agreement if we had had the real willingness on the part of some people who refuse to negotiate because they
felt that they had the votes. Now that is not a good way for the Senate to be behaving. If we are saying here today, telling the public, that
their rates are going to go down, and there is going to be more competition, that is very misleading, because the public will expect that. If
you vote for this, guaranteed that you will be misleading them, and
guaranteed they will be at our door, wondering how this could have
happened to them, when their rates go up to 150 percent or 1000 percent increase, if they vote for the floor amendment.
is

exactly

what

it is

SENATOR BARNES: Senator Francoeur, do you have some answers
what Senator Hollingworth just came out with?
SENATOR FRANCOELT^:

Senator Barnes,

I

think that

if

to

you read the

will find that the rate caps are in there. There is a protection
so that this doesn't increase astronomically. It can't even... it can only go
up 25 percent from the rates that the insurance commissioner allows you
to have. So I don't know how you are going to get these astronomical. .you
can't double and triple that rate to drive them out. Now there was no

bill,

you

.

market prior

to 1994,

the market allowed

them

to

do whatever they
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wanted. So yes, they were able to drive them out. There are those protections in here. They are built into it. It does an incremental change,
so that somebody at the bottom of the ladder doesn't get to the top of
the ladder in one year. It takes four years to even get there, so if you
find out somebody has had a heart attack and they have gone through
this, you have a real high cost the first year or two, guess what, sometimes those people get better, and they go down. So they are helped by
this bill, and there are changes in that. You can't just take one worse
scenario out of all of them and expect the whole market to react to that.
You have to look at it as a broad market and the majority of the people
are being taken care of.

SENATOR BARNES: Thank you very much.
SENATOR HOLLINGWORTH: That is just not

true.

I

am

sorry, Gary.

can go up every year. It can go up
above... with the inflation. You have just admitted that it is not going to
go down. It can go up 25 percent. So what is going to happen is, it is going to be cherry picking because what you are going to do is force those
at the high end to pay more and then you are going to have a low rate
for those healthiest. That is not where we want to go again. This is not
going to lower costs. You have just said it. This is cumulative. If you add
these all up, the 10 percent, the 20 percent, the 20 percent, the 15 percent and the 25 percent, that is what we are talking about. I think that
we could negotiate on some of those increases, but not when you have
them all in together. That is the problem. What cumulates, you create

You know that

it is

cumulative.

It

a disaster.

on the adoption of the amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Question

is

Barnes, Prescott, Klemm.
Yeas: 11

-

Nays: 13

Amendment failed.
Senator Francoeur offered a floor amendment.

2001-1164S
01/04

Amend

the

bill

Floor Amendment to SB 119
by replacing all after the enacting clause with the

fol-

lowing:
1 Purpose Revised. Amend RSA 420-G:l to read as follows:
420-G:l Purpose. The purpose of this chapter is to:
I. Facilitate the portability, availability, and renewability of health
coverage for all New Hampshire residents and persons principally employed in New Hampshire who wish to obtain health coverage or maintain it as individuals or as employees of large and small employers.
II. [To] Promote competition among health carriers on the basis of
efficient claims handling, ability to manage health care services, consumer satisfaction, and low administrative costs.
[

]
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III. [ To prohibit or ] Constrain underwriting and rating practices in
the small employer and individual ] markets, so as to prevent health carriers from excluding higher risk applicants from coverage or charging
unaffordable premium rates to those unable to meet selection standards.
[With the help of the mandatoi y risk shm-ing mechanism described in RSA
404 - G, nongi' oup health earners will be expected to manage the risk of
individuals having above average experience. ]
2 Definitions Added. Amend RSA 420-G:2, I to read as follows:
"Adjusted community rating'* means a
I. [ "Community rating"
rating methodology [ which produces the same premium for every person covered under the same health coverage ] used to establish the premium rates for health plans adjusted to reflect actuarially demonstrated differences in utilization or cost attributable to case
characteristics.
[

-

]

I-a. "Case characteristics" means demographic or other relevant characteristics of a small employer. For purposes of this
chapter, allowable case characteristics include only age, family
composition, geographical area, group size, industry, tobacco usage, and information used to conduct medical underwriting, as
defined in RSA 420-G:2, XIII. Case characteristics may be considered by the health carrier in the determination of premium rates
for the small employer.

3 Definition of Large Employer.
follows:

Amend RSA 420-G:2, Xll(a) to read as

Xn.(a) "Large employer" means an employer that employed on average at least [iOi] 51 persons, on business days, during the previous
calendar year.
4 "Medical Underwriting"; Definition. Amend RSA 420-G:2, XIII to read
as follows:
XIII. "Medical underwriting" means the use of health status related
information, including claim experience and duration of coverage,
to establish or modify health coverage premium rates.
5 Definition of Small Employer. Amend RSA 420-G:2, XVI(a) to read
as follows:
XVI. (a) "Small employer" means a business or organization which
employed on average, one and up to [iO0] 50 employees, including owners and self-employed persons, on business days during the previous calendar year. A small employer is subject to this chapter whether or not
it becomes part of an association, multi-employer plan, trust or any other
entity cited in RSA 420-G:3 provided it meets this definition.
6 Premium Rates for Small Employers. RSA 420-G:4, 1 is repealed and
re-enacted to read as follows:
I. Health carriers providing health coverage to small employers under this chapter shall be subject to the following:
(a) All premiums charged to small employers shall be based on an
adjusted community rating basis and shall be guaranteed for at least 6

months.
(b)

An unadjusted community premium

carrier for each

membership

rate shall be set by each

(or family composition) type.

(c) Health carriers may modify the imadjusted community premium
rate to calculate an adjusted community rate in accordance with the following:
(1) The maximum premium differential for age as determined by
ratio shall be 4 to 1 beginning with age 19.

SENATE JOURNAL

492

9

MAY

2001

(2) Health carriers modifying such average premium for age
do so only by using the following age brackets:
0- 18

may

19-24
25

-

29

30-34
35

-

39

40-44
45-49
50-54
55-59
60-64
65 +
use group size as a rating factor; however, the
highest factor based on group size shall not exceed the lowest factor based
on group size by more thsm 20 percent.
(4) Carriers may use geographical area as a rating factor; however, the highest factor based on the geographical area of the employer
and its employees cannot exceed the lowest factor based on geographical area by more than 10 percent.
(5) Carriers may use tobacco usage as a rating factor, however,
the highest factor based on tobacco usage shall not exceed the lowest
factor based on non-tobacco usage by more than 10 percent.
(6) Carriers may use the employer's industry as a rating factor,
however, the highest factor based on industry classification shall not
exceed the lowest such factor by more than 20 percent.
(7) Carriers may use medical underwriting information as a rating factor, however, the variation based on medical underwriting of employees cannot exceed the adjusted community rate by more than plus or
minus 25 percent.
(d) The same rating methodology shall apply to new small employers and small employers renewing at each annual renewal date or anniversary date. Rating methodology shall not be construed to include
health carrier incentives to individual subscribers or members to participate in wellness and fitness programs provided such incentives are
approved by the insurance department.
(e) Upon renewal of a small employer policy, a health carrier is
prohibited from increasing the premium rate by more than 25 percent
of the rate which applied in the proceeding year. Such rate increase
limitation shall not include any premium rate increase which is based
on a health carrier's annual cost and utilization trends, changes in the
number of covered members in the group, changes in group composition due to members moving to a different age bracket, or any other
changes in case characteristics.
7 New Paragraph; Small Employer Groups. Amend RSA 420-G:6 by
inserting after paragraph III the following new paragraph:
Ill-a. Health carriers shall not refuse to offer plans to small employer
groups solely due to the employer's making other plans available to em(3)

Carriers

may

ployees.

8 Qualified Association Trust; Number of Employees Changed From
Amend RSA 420-G:10, I to read as follows:
I. Use the adjusted community rating methodology outlined in RSA
420-G:4 for all small employer members with [100] 50 or fewer employees based upon the associations group experience;

100 to 50.
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9 New Section; Health Carrier Doing Business with QuaHfied Association Trust. Amend RSA 420-G by inserting after section 10-a the following new section:
420-G: 10-b Any health carrier providing health coverage to members
of a qualified association trust or other entity as defined in RSA 420-G:2,

XV shall:
Comply with the

I.

provisions of

RSA

420-G: 10;

Apply its normal rating methods to the members of such trust or
entity based on such association or entity's group experience; and
III. Not engage in any practice which is designed to, or has the effect of, providing more favorable pricing for members of such trust or
II.

entity if the

member should terminate

its

membership

in such trust or

entity.

10 Effective Date. This act shall take effect 60 days after

its

passage.

2001-1164S

AMENDED ANALYSIS
revises the laws relative to small group health insurance. The
bill changes the definition of small group employer to employers with
1-50 employees. Current law defines small group employers to have 1-

This

bill

100 employees.

SENATOR FRANCOEUR:
dent,

we have

to

make

I

rise to offer a floor

amendment. Mr. Presi-

a correction.

Senator Francoeur moved to have SB 119, relative to small group health
insurance coverage, laid on the table.

Adopted.

LAID ON THE TABLE

SB

119, relative to small group health insurance coverage.

Senator Fernald moved to have SB 95, relative to campaign contribuand independent expenditures, taken off the table.

tion limits

Senator Fernald withdrew his motion.

SB

161-FN-A, relative

to

treatment for individuals with disabilities and

making an appropriation therefor.
MINORITY: Ought to pass. Senator HolHngworth
nance Committee. Vote

MAJORITY:

for the minority. Fi-

3-4.

Rereferred, Senator Boyce for the majority. Finance
mittee. Vote 4-3.

Com-

SENATOR HOLLINGWORTH: I would like to ask that the Senate support passage of SB 161. The legislature passed RSA 171 mandating services to offenders who are mentally retarded with no funding. That was
back after we had a serious problem in the state, the legislature recognized that we needed to protect our citizens and those that were mentally
disabled and were not able to understand the consequences of their actions. One hundred and three people who are now engaged in criminal
behavior are currently receiving services through the Development Services. Twelve of these people are receiving intensive residential treatment
in a secure setting due to their criminal behavior. The division has identified an additional 22 individuals requiring this high level of treatment
and security. Currently, these individuals are at New Hampshire Hospital, in prison, living at home or youth, aging out of the treatment program
funded through the Division of Children and Youth. If services are not
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provided, these individuals will be living in your communities - their communities. That is what the legislature required, that they be returned to
their communities. They were to be returned to the communities and to
be secured in facilities around the clock, 24 hours. Those that are at real
risk, are at the Laconia Home. There are now six beds there. We promised last time, when we negotiated the closing of the Laconia Home,
we promised, because this home is right near a ball park... where children play, even though it is barb-wired and it is secure, we promised
Laconia that we would move that facility by December 1, 2001. This
is a promise that we made. Right now, in the Governor's budget, the
ability to take and make that move and change, the money is there. That
facility will then become a 12 bed facility instead of six. The six new beds
will be provided... we will receive federal funding for those beds and for
those people who are there. During the hearing, there was questioning
about why it would cost $116,000 for an individual there and when they
went to a less secure facility that it could be between $50,000-$70,000
for someone in a community setting. It is because while they are at this
secure facility, the agency does ever)rthing in its power to try to rehabilitate them. To help them to be able to get back into their communities. To be able to be productive citizens who can work and be out in a
workforce. That is why we have this training ground, in helping to take
and make those people able to be back in a community within their. .and
to be protected, so that they are not out at risk. I am old enough to
remember at a time in New Hampshire when there was an individual
going around at night and setting fire to houses. People were so concerned in different communities because they had children and babies
in those houses and they were afraid that that individual would be at
risk. That is why this legislation is here. We never funded it. No wonder people don't believe us. I was just recently in a cab, and this cab
driver went on a tirade about politicians. He didn't know that I was a
politician. He was saying, "you can't trust a word they say." My husband
looked over at me and said, "Don't say a word." He mouthed it. "Don't
open your mouth." The cab driver was twice my husband's size. So I can
.

understand why he didn't want me to open my mouth. But it is true.
People are saying, you know, you set up a program, you make yourself
feel good, you put these people there, and then what do you do, you rob
the DD list. That is what we have been doing all of this time, since 1994,
we have been taking money from the DD list, so that people like the
elderly, that need to be there are to have support. There is a thing that
I have here that I want to read if I can. One little statement. It says,
Ron Cohen, a public specialist at the Disabled Rights Center added that,
"Six months average wait-list can be stupefying to personal development." Linda Steer agreed. She testified that her daughter, who is developmentally disabled yet currently able to act like a typical teenager
child, with the necessary support and services, will suffer emotional and
physical setback within six months of a waiting period after she graduates from school. Those are the people that we are making wait, so that
somebody who is a threat to us, takes their money, that we have appropriated, and we are only level funding them. They need $7 million. The
House gave them $2 million. That doesn't even come close to what they
need. So the people that we have coming into the system, the additional
people coming into the system that need to be taken care of, who are in
need to protect us, and our communities, we are taking the money from
those people on the DD list. We cannot go on doing this. We need to have
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a plan. A plan that brings the communities into involvement with the
department, figuring out where there is a safe place for the communities and where people should be placed. Not one crime has been committed since we put this program into place, from anyone who has been
placed in one of these programs. Not one crime. No child has been sexually molested. No fires have been set, because we have a program. We
should be proud of that. But we shouldn't be proud of the fact that we
are not funding it. I don't know what else to say except that I am emotional about this. I will admit it, there are certain things that absolutely break my heart. The idea that these people... they are not evil.
They are sick. They need our help. We need to protect our communities. We need to stand up and do the right thing on this bill. I know
that that is an old term that we use, but we promised. Let's keep our
promise.

SENATOR BOYCE: The majority of the committee voted to rerefer this
so that we could look at it. This is a very, very complicated and extremely expensive expansion of a program that was already expensive.
It was just said that we hadn't funded this; however, that is blatantly
not true. The Mentally Retarded Offender Program, which has a facility in Laconia, in the biennial budget, which we are currently operating under, when we reviewed that two years ago, I was very critical of
the Department of Health and Human Services for their ability to somehow spend in that budget, $1.2 million per year, for a facility, that by
their admission at the time, would only hold three people, and had never
had more than two. That comes up to $600,000 per year, per person, in
that facility. They now claim that they are putting six people in that
same facility. I am sure that the $1.2 million has not been reduced a
penny. That still means that it is over $200,000 per year, per person, in
that facility, funded by the state, not coming from the Developmental
Disability wait-list money. Not putting any developmental disabled people
on the wait-list. That is a self funded program from health and human
services. It is generally funded. I don't believe that there is any federal
funds going into that. The $1.2 million a year, I am sure, is higher in this
yecirs budget. I haven't yet found it. There are a lot of things that I haven't
yet found in this years budget. There is a lot of money being spent already
on these people. They have identified... they say as many as 35 people who
may be eligible for this forensic program, they call it. Of these, they say
that some will be eligible for group home placement. Part of what this
bill sought to do was to make it easier for the department to place group
homes in communities that do not want them. Last year, it was attempted
to put one of these group homes with people that were suffering from
what they call a forensic malady, in Manchester. When the community
found out about that, and found out that it was this group of people, who
some were sexusd offenders, I understand, and they wanted to place them
across the street from a park and down the street from a school. A very
poor place to put it. The community of Manchester said, "absolutely no."
This bill seeks to make it easier for the department to ramrod these
through. It also seeks to spend more money to the tune of millions of
dollars a year, over the next several years to treat these people. These
people are being treated. They are being treated some by the Developmental Disability Funds, because they are developmentally disabled,
they qualify under that. They are trying to tell us that they have to be
in a new special program. We are told that one of the reasons why this
program costs so much is because these people who are incarcerated
behind a half million dollar fence in Laconia, have to be taken out to the
bill
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community. When they are taken to the community, they have to be accompanied by several people, paid staff. They say that they cannot leave
them alone because they would be attacked. They state that 'no crimes
have been committed', I suspect that there have been some crimes
committed against the people in those facilities that are working there,
but I believe that this is an overly expensive program. The question was
brought up two years ago why these people are not at the secure psychiatric facility, which I understand does not have the same cost per
person. We were told, "oh no, that could not happen." However, the statute very clearly says that one of the placements for these individuals is
the secure psychiatric. They can be placed at the Laconia facilities, secured psychiatric or at some other group home or some other setting.
Those are the possible situations. We are told that they can't be put at
secure psychiatric because it is not appropriate for them, however, the
statute says clearly that it is. I am just opposed to this. I have been
opposed to it for years. I think that we should instead, repeal the bill
that was passed with a $1 appropriation in 1994. 1 don't believe that we
need this program at all. We certainly don't need that facility at Laconia
with the barbwire fences to keep people in, when we have the secure
psychiatric.

SENATOR D'ALLESANDRO:

am

Senate Bill 161 is a bill in which I
the
like to address a couple of issues. The first issue
is the situation surrounding the sponsorship of this piece of legislation,
but before I do that, I would like to address Senator Boyce's concerns
about those people that are in Laconia. The people in Laconia are dangerous people. They are very dangerous predators. That is why they are
now let's take that
there. They must be kept under
issue and set it aside, because I don't think that it is an issue... that is
analogous at all to what we are talking about. The genesis of this piece
of legislation begins in this fashion: There was a group home run in
Manchester. That group home happened to be on Hanover Street. That
group home, for a number of years, had people in it from the Moore
Center. These people were accepted by the community. It worked well.
At a point in time, the Moore Center decided that it was going to put
some convicted sexual offenders in this facility. They did this without the
knowledge of the community. Without the knowledge of the neighbors.
There was great concern. That concern was for the following reasons:
You have a junior high school within walking distance. You have another

prime sponsor.

I

would

TAPE CHANGE

high school within walking distance. You have a store right across the
street where kids congregate, and you have a grammar school in the
area. Obviously, there was great concern by the neighborhood. If that
had been handled in a different manner, if the neighbors had been
met with, maybe this would have been a different situation. As a result
of this, the neighbors, myself and other elected officials from Manchester, got together and solved that problem, and talked with Health and
Human Services about this piece of legislation. We do have 35 people
currently waiting for placement. These people may be immature, immature sexually, regardless of their chronological age. They may have committed a sexual crime. But there has to be an opportunity to bring these
people back into society. What this bill calls for is the location around
the state, of areas where these people can make that transition. We are
responsible members of society. Don't we owe everybody that opportunity? This bill calls for providing that opportunity. That is a commitment
that we made a long time ago. It isn't a yesterday commitment. It isn't
a commitment that we made... we made that commitment when we de-
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institutionalized the New Hampshire Hospital. When we deinstitutionalized Laconia State School. We made a commitment to take care of these
people, and yet we have negated that commitment across the board.
Where do we find these people? We find them walking the streets of
Manchester, pushing carts, living under the Granite Street Bridge. What
are we doing? We realized that we committed an error. We are trying to
correct it, by saying listen, we have some other people now. We have a
responsibility to these people, let's bring forward that responsibility and
let's act in a responsive manner. In a responsible manner. I mean that
is what this is all about. We are very fortunate. By the grace of God, it
could be us, but it isn't, and we are here to try to do good things for
people. Yes, there is a cost. But there is a cost associated with everything.
We talked about a cost for educating people. We talk about a cost for
promoting tourism. We talk about a cost for this. Everything has a cost.
In a responsible society you are willing to accept that cost. In the spirit
of true compassion for my fellow human beings, and a consistency in
dealing with health and human services, I believe that it is my responsibility to advocate for this piece of legislation. Health and Human Services came to the aid of Manchester when we needed it because of this
situation. We need to help these people. That is responsible government.
That is what we are trying to do. Is there a cost? Sure. It is an expensive cost, but the human cost is something that we ought to think about,
too. That is something that we, as public servants, are dedicated to taking care of. Thank you, Mr. President.

SENATOR MCCARLEY: Senator D'Allesandro, I heard you say, and I
heard in committee, that there were approximately 35 people that we
could currently identify, many of which are being served out-of-state,
with our dollars from Health and Human Services. Do I understand that
to be true?

SENATOR D'ALLESANDRO: Yes.
SENATOR MCCARLEY: And do I also understand it to be true that indeed, by virtue of Health and Human Services having to make a decision
about public safety and placement, they do rob fi-om the disabilities waitto serve this very population, which are indeed developmentally disabled? So, indeed, is there not truth to the fact that we are forcing Health
and Human Services, in the interest of public safety, to force individuals
who frankly, are not a danger, to wait longer in their homes in order to
get service because we service this population because we are not willing
to fund it?
list,

SENATOR D'ALLESANDRO: That is correct.
SENATOR MCCARLEY: Thank you.
SENATOR O'HEARN: I would like to give you

a little history on where
came from. If we go back to 1901 in Laconia, it was called
the New Hampshire School for feeble-minded. We have come a long way
in 100 years, and yet we haven't come fair enough. We are spending tremendous Emaounts of money in special education, smd yet, once they graduate fi-om high school, they are put on a wait-list. In Nashua alone, we have

this actually

40 people on a priority one. These are people that are in urgent need of
services. A mother that might be 80 years old that has taken care of her
child that is developmentally disabled, that could be 40-45 years old. That
child needs some place to go. Right now, Nashua is spending... the area
agency is spending $0.5 million of resources from the wait-list, for these
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high-risk people. It may costs us a lot of money in order to take care of
this. In order to take a look at the public safety perspective. But it
is also costing a lot of money by taking these people off the wait-list.
In 1994, a law was passed that mandated involuntary commitment
of people with developmental disabilities who are suspected of committing a Class A felony. One of these people, a suspected arsonist,
who had allegedly started a fire in Manchester, the suspected arson-

had a developmental disability. He was eventually declared incompetent to stand trial. That rose to the legislation that we received in
1994. There was a need to protect our community, as well as a need
to protect this person. In 1893, it was the state's response to a fire
in the county farm, which triggered events culminating in the creation of the Laconia State School for the protection of society. That
event scorched the lives of thousands of people over a period of 90
years. Now today, we are still trying to resolve this problem. I encourage you to support SB 161.
ist

SENATOR BELOW: The only reason not to support this bill is because we
we can't afford it. But I don't see how we can, in good conscience, conclude that we cannot afford to do this. This is a population...
portion of our population, a smadl portion. Individuals who have... as the
biU says, complex and significant disabiUties who have engaged in behav-

believe that

ior which endangers the community, and requiring intensive therapeutic
interventions and close supervision. Both for the public safety and to do
what is right for their dignity and potential return to the community, or
at least an ability to function in an appropriate setting. There was a comment that it would somehow make it easier to locate group homes or in
this case, would actually be secure facilities instead of in secure group
homes... and in appropriate locations. In fact, this sets a much more rigorous criteria, including the fact that a site shall only be approved if it is
out of visual range of any childcare programs, playgroimds or other locations where children gather. It requires local input. Local public hearings,
and a whole commission to review potential locations. To ensure that they
are appropriate for the community. There was concern about the cost of
the current program which only serves six individuals, when we know that
the need is more like 35 individuals. It was very clear that the Department of Health and Human Services has thought this out very carefully.
The fact is that expanding that facility from 6 to 12 would substantially
reduce the cost per case. There are some economies of scale in that. Overall there will be some economies in terms of being able to engage the appropriate therapeutic staff. Trying to avoid this cost doesn't save us
money as a society. It simply shifts the costs from where it should be, with
the public budgetary item, onto potential individual children who may be
victimized if we doji't act, and onto individuals who may be the subject
of other crimes such as arson. I urge your passage of this bill.

SENATOR MCCARLEY: Senator Below, I believe that you sit on Finance?
SENATOR BELOW: Yes.
SENATOR MCCARLEY: You are currently working on the budget?
SENATOR BELOW: Yes.
SENATOR MCCARLEY: And this is a budgetary issue?
SENATOR BELOW: Yes.
SENATOR MCCARLEY: Would you therefor say that a rereferral amounts
to

walking away from this obligation once again?
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does because for the next two years,
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we

will not

The individuals who are going unserved, will continue to be
unserved or not be served in secure facilities. As I recall, I believe that
we he£trd from the director of the Crotched Mountain Center saying that
he has individuals who should be moved out of there into a program like
this or other settings, and they can't because we are not funding the
items and we are keeping slots occupied at the inappropriate level for
act on

it.

other people

who need

services.

SENATOR MCCARLEY: Thank you.
SENATOR GORDON: I am also a sponsor
ests in the

bill.

The

first interest

has

to

of the

have two intercity of Laconia. For

bill. I

with the

those who have been here for some period of time, you may remember
the negotiations with regard to the prison. I think that the negotiations
were pretty clear or at least the intention of the legislature was pretty
clear. That, in exchange for the city of Laconia accepting the fact that
it would now have a prison, and not only would it have a prison, that
the prison would be expanded, that it would receive certain benefits from
the state. Well I can tell you that I drive by that prison every single day,
and I have yet to see any one of those benefits in place. In particular,
there was one that was of great cause of concern to the people of Laconia.
That is that they have a facility up there that houses individuals who
are a great danger to the public. These are people who do not appreciate the quality of their actions, the quality of their behavior. Back when
they were placed up there, there was a great public furor. The Department of Health and Human Services said that they don't have any place
else in the state that will accept them. It is the only place that we can
put them because nobody else wants them, we have to put them there,
and this is state land we are going to do that. At that time, they said,
that they would build a fence around it. They built a fence, a $.5 million fence around it. Before they got the fence built, one of the individuals escaped. I can tell you, that neighborhood was some distraught. He
was loose for a long period of time. People were keeping their children
scrutiny. Okay? I remember speaking... Senator O'Hearn
talked about history, there is a history event in Nashua, many of you
may recall, it wasn't that long ago. Individual... innocent.. walking down
the street. A gentlemen came up and couldn't appreciate the quality of
that and punched him in the face. He died. Now, who are we spending

under close

this money for? First of all, my first interest in this is satisfying our
obligations to the city of Laconia. That is my very first interest. But the
question is, are we spending this money on the people who are in these
facilities? No. We are spending the money on the rest of us, because we
want public protection. That is what we are spending the money for. For
me, I think that it is money well invested.

SENATOR BARNES: I have sat here very patiently and listened to a lot
of very good and honest testimony on both sides of the issue. I just want,
for the record, so everyone will understand, the Senate Finance Committee, the four members that voted, voted not to kill this piece of legislation. We voted to rerefer it, and that doesn't meant for two years like
I heard. It means for next year. Some of us had a problem with some of
the testimony that was given by various people. Some of the answers,
some of us thought, weren't very good answers. I don't want the members of the committee, which I happen to be one of, who voted in the
majority, to rerefer, are a bunch of heartless cantankerous old individuals that don't have feelings for people. That is what I sort of have been
hearing here. That is not true. All that we ask for, is that this go forward
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next year, so that we can get some honest...! am sure that they were
honest, but some straight answers from various people. That is all that
we are asking for. We are not trjdng to put the dregs of society out on
the street to burn your houses down or to knock you in the head when
you are walking down the street. We are trying to be responsible and
look at this thing the right way, so that we can do it the right way and
not the wrong way. I just want to make myself perfectly clear, Mr. President. None of the four of us are out to demolish the state of New Hampshire and to throw people out into society that are going to kill and rape
and pillage the whole community. That is not why we tried to rerefer this
bill. The motion is not to kill, but to rerefer to look at this bill and to do
it right. We are not doing it right with this piece of legislation that you
are passing. I am sorry to you folks that feel differently, but that is the
way that it is. I don't want any of our members to be portrayed as devils to the people of this state, because we are not. We don't think that
you are devils because you are on the other side of it. We just think that
we were doing what was right for the citizens of New Hampshire by
voting the way that we did. Thank you, Mr. President.

SENATOR GORDON: Senator Barnes, would you beheve that I agree
with you? I don't believe that there was any ill will on the part of the
Finance Committee. I agree with you. I hate to see the money spent this
way. Particularly when we have people who are in nursing homes and
we are not adequately using the money in Health and Human Services
to fund nursing homes with people who need the money to provide for
their care, people who have never harmed anybody. But, would you beI also believe, that we have to look at the priorities, and that
people can have different opinions with regard to priorities?

lieve that

SENATOR BARNES:
Question

A roll

is

Senator Gordon,

I

certainly believe that.

on the motion of rereferred.

was requested by Senator Hollingworth.
Seconded by Senator D'Allesandro.
The following Senators voted Yes: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, Francoeur, Gatsas, Barnes, Prescott, Klemm.
The following Senators voted No: Gordon, Below, McCarley,
Disnard, Femald, O'Heam, Pignatelli, Larsen, O'Neil, D'Allesandro,
call

Wheeler, Hollingworth, Cohen.
Yeas: 11

Motion

Question

A roll

-

Nays: 13

failed.

is

on the motion of ought to pass.

was requested by Senator Barnes.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Gordon, Below, McCarley,
Disnard, Femald, O'Heam, Pignatelli, Larsen, O'Neil, D'Allesandro,
call

Wheeler, Hollingworth, Cohen.

The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Roberge, Eaton, Francoeur, Gatsas, Barnes, Prescott, Klemm.
Yeas: 13 - Nays: 11
Adopted.

Ordered to

third reading.
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SB 114, establishing a committee to study issues relating to judicial
reform, and making an appropriation therefor. Finance Committee.
Vote 5-0. Ought to pass with amendment, Senator Barnes for the committee.

2001-1077S
04/03

Amendment to SB 114
the bill by replacing section 6 with the following:
6 Appropriation. The sum of $5,000 for the fiscal year ending June 30,
2001 is hereby appropriated to the committee established by this act for
the purpose of assuring that the committee's staffing and research needs
are satisfied, and to provide payment for expert testimony fi"om individuals in other states as may be requested by the committee. The governor
shall draw a warrant for said sum out of money in the treasury not otherwise appropriated.

Amend

2001-1077S

AMENDED ANALYSIS
establishes a committee to study judicial reform issues and
makes an appropriation of $5,000 for the fiscal year ending June 30,
2001 for staffing, research, and expert testimony as required by the

This

bill

committee.

SENATOR BARNES:

Senate Bill 114 establishes a study committee to
address the issue of judicial appointments. The bill originally made an
appropriation of $50,000 for staffing, research and expert testimony. The
Committee on Finance, along with the bill's sponsors, agreed to amend
the funding to $5,000. Therefore, the Committee on Finance has voted
unanimously ought to pass with amendment on SB 114. 1 hope that you
folks agree with the committees report. Thank you.

Amendment
Ordered to

adopted.

third reading.

SB

133-FN-A, relative to Skyhaven airport and making an appropriation therefor. Finance Committee. Vote 6-0. Ought to pass, Senator
Hollingworth for the committee.

SENATOR HOLLINGWORTH: Senate Bill 133 will restore funding to
the Skyhaven airport maintenance and operations fund. This makes a
general fund appropriation of $42,000 in fiscal year 2002 and 2003, so
that part of the runways and several of the hangers can be repaired. It
is the hope that eventually the state will have the ability to sell it to a
private source or to the city of Rochester. The repairs need to be made
so that those who may be interested in purchasing, can be assured that
this is cost-efiective and in their best interest. The appropriation is necessary to do that. The Committee on Finance has voted unanimously,
ought to pass. I hope that the Senate at this time will do so.
SENATOR BARNES: This is a would you believe? There was some conversation on the committee to rename that airport. It didn't get out of
committee, but I would like to mention the fact that we did try to rename
it the Senator Caroline McCarley Airport. It was a very close vote. I don't
remember what, I but I think that it only lost by one vote.
SENATOR MCCARLEY: I rise to speak briefly, not knowing that was
going to come up. I won't solicit who voted how on that, but I do want
to thank the Finance Committee for this appropriation. It is critically
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important that we don't, as a matter of purpose in this state, get into the
habit of wanting to potentially sell something to another public entity, i.e.,
a city, and basically give them a huge deferred maintenance bill and say,
"gee, don't you want to take this over for us?" this will be a huge help in
terms of having the airport be a very attractive proposition for the city of
Rochester. The city of Rochester will then have to make its own decision,
obviously, but I appreciate the Finance Committee's support of this.

Adopted.

Ordered to

third reading.

MOTION TO VACATE
Senator Gordon moved to have HB 390, relative to the Live-Birth Infants Protection Act, vacated from the Judiciary Committee to the Public Institutions, Health and Human Services committee.

Adopted.

HB 390 is vacated to the Public Institutions, Health and Human Services
Committee.

SB 135-FN-L, relative to kindergarten funding. Finance Committee.
Vote 6-1. Ought to pass. Senator Barnes for the committee.

SENATOR BARNES: Senate Bill 135 addresses the discrepancy in state
funding between the existing kindergarten programs and newly instituted
kindergarten programs. Many school districts that implement public
kindergarten, on or after July 1, 1999 shall receive an annual grant from
the Education Trust Fund until the students are included in the district
ADMR. Programs that were in existence before 1999 received roughly
$1,600 per pupil in contrast to $750 that programs that have started in
the last two years have received. This is also true of any progrEmi that will
start in the future. Senate Bill 135 will increase state restricted increased
expenditures on local revenues by approximately $1.4 million in the fiscal year 2002, $1.9 million in fiscal year 2003, $4.1 milhon in fiscal year
2004 and $4.3 million in the fiscal year 2005. In addition, a fiscal note has
been updated since March town meetings so that we can assume that the
numbers are current and up-to-date. The Committee on Finance has voted
ought to pass. I ask the Senate to support the committee's vote.

SENATOR BOYCE: I rise to speak against this bill. These programs
that were instituted under the kindergarten program, which as I have
said before, I am not in favor of... every one of these school districts that
implements kindergarten programs under that, understood when they
implemented the program that they would be paid $750 per kindergarten student, for the first two years, at least, of their new program. That
is what is in the statute today. That is what was in the statute when
they entered into the prospects of building the new classroom for their
of creating this
kindergarten, and that is what they TAPE
new classroom space for kindergarten. They are also getting, in some
cases, as much as 87 percent of the cost of creating these classroom
spaces. In exchange for that, they knew going in, that they would be
reimbursed $750 per student, for the first year or two of their operation. That is in the statute. We do not need to change this. There are
some people who say that we need to do this because it is an equity
thing. Well, equity is that schools that decided long ago to implement
kindergarten in their public schools, at town expense, no money from
the state, no adequacy grant from the state, did it because they felt that
kindergarten was important to their community. We went into this

CHANGE
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program of trying to entice schools that did not have public kindergarten, to put in public kindergarten, at the expense of private kindergartens. Some private kindergartens, which were paid for by public money,
some school districts chose to farm out their kindergarten. The carrot
that the state put forward, was as much as 87 percent of your cost of
building a new kindergarten classroom, and funding from the state for
those students. That was the carrot that they put out there in front to
not in
run these private kindergarten programs out of business. I
favor of changing the rules after this program was already implemented
in schools that already built the buildings and put the children in class-

am

rooms.

Thank

you.

SENATOR BARNES:

I

missed a signal again.

I

have just been reminded by Senator O'Neil that I
would like to offer a substitute motion on SB 135.

SUBSTITUTE MOTION
Senator Barnes moved to substitute recommit for ought to pass.

SENATOR BELOW:
commit.

I

rise in opposition to the substitute motion of reto pass this bill, and we ought to pass
than just equity. It is obligation. It is constitutional

think that

I

we ought

today. It is more
obligation. In case that wasn't clear, I think that our Supreme Court
made it very clear on December 7, of 2000 in which they reminded us
that it is the state's obligation to underwrite the cost of an adequate
education for each educable child. Two years ago, when enacted RSA
198:38 and several following sections, we defined adequacy to include
kindergarten pupils. We defined the cost of adequacy for kindergarten
pupils to be half the based expenditure per pupil for an elementary student. That has worked out to be over $1,600 per pupil. In all of the districts that had kindergarten in 1998, 1997 and all the years before,
even if they just started it, started getting $1,600 plus, per pupil. Yet,
districts... in fact, we repealed the statute that said that you get $750
per pupil. We repealed that statute. It is no longer in the RSA's. After
the fact that we enacted a session law, which is very hard to find, most
school districts that are considering kindergarten, look at the statutes,
and they look at half the base cost for pupils, about $1,655 per pupil
in the next biennium. It is real simple, and they think, hey, that is what
we will be getting. Maybe we get $750 the first year and then we get
that. But in fact, if you start kindergarten next year, you will get $750
for two years in a row and then it goes to zero under current law. It
goes to zero. And then maybe, in the fourth year, you catch up that
and you will start getting the $1,655 plus
count of pupils in the
or so, plus or minus, per pupil. So this is really an obligation. If we
don't fund it as we are obligated to do, with state adequacy dollars,
then we simply shift the cost to local property taxes. In that case,
people are paying twice. They are paying their state property tax for
an adequate education, and then they are paying a local property tax
for an adequate education for the kindergarten pupils. If you want to
invite another lawsuit, kill this bill, recommit it and don't bring it back,
but if you want to stand up and live up to our obligations and be fair
to the students and the taxpayers in all of the districts in our state,
including the ones who are trying to start kindergarten, and we want
to encourage them to start kindergarten, and say that we are not going to give you less than what everybody else is getting, we are going
to give you the same thing per pupil. That is the right thing to do and
we should move this along. Thank you.
it

ADMR
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SENATOR BARNES:
I

Senator Below, did I hear in your testimony... and
might have misunderstood you, that you feel that by recommitting this

bill

that

we

are tr)ang to

kill this bill?

SENATOR BELOW: Recommit, that is the first that I have heard of it.
Your answer to Senator Disnard's question... didn't seem to indicate as to
your commitment to bring that back, either today, which is apparently
the deadline...

SENATOR BARNES: But you also heard me say... I think that I tried to
answer Senator Disnard, that it is going to come back through, perhaps
in another vehicle, not as SB 135. 1 don't think that there is anyone in this
room, not too many people in this room, that don't want to see SB 135 in
some form or another passed. I think that we are all very passionate about
that. I don't want misrepresentation out there. The reason to recommit,
it is not a sneaky Republican move to kill it. It is an up- front move to
work some things together, to have it come forward before this session
is over. As I said, SB 135, it might have another number on it, but it will
be there for us all to work on, and for all of us to vote for. I would be the
last guy in the world that would want to kiU this. .and I don't want people
to think that I stood up in public and said that I was going to kill this. I
don't want that to be misinterpreted.
.

SENATOR BELOW: I appreciate that, but because
reason not to move ahead with it.

I still

don't see

any

SENATOR FERNALD: As I understand under the current law, we have
some kindergarten kids that are worth half as much as some other. Some
get $1,600 and some get $750.

SENATOR BELOW: Yes.
SENATOR FERNALD: Do you know what towns have kids that are worth
half as much, recent kindergarten programs?

SENATOR BELOW: Yes I do.

This would include Brookline, Barrington,
Candia, East Kingston, Epping, Milton, Somersworth, Coos County,
Dimbarton, Mount Vernon, Rochester, Newfields, Londonderry, New Boston, all of the towns in the Kearsarge district, including the town of
Springfield, which is currently getting over $1,600 per pupil because they
have a municipal kindergarten program, that they have run for years
and because they vote to have a school district kindergarten program,
they are going to drop to $750 and have to raise their local property
tEixes to pay for the cut in state funding for an adequate education for
a kindergarten pupil. Hart's Location where... those are the ones right
now, that we know, and any other districts such as Raymond and Chester,
which is certainly Senator Barnes' concern, that may vote next year,
would be in the same boat.
SENATOR FERNALD: Do you think that the people in those towns will
be surprised to learn that some people in this body think that their kids
are worth half as much?
SENATOR BELOW: I don't think that it is a question of worth, but I
think that they would certainly be surprised to find out that they will
have to pay twice for what other people are paying once for.

SENATOR FERNALD: Thank you.
Recess.

Out of Recess.
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SENATOR BARNES: I would like to address the good Senator Disnard
and make another statement. I would like to make the motion that we
recommit this bill to Senate Finance so that when Senate Finance goes
down to meet this afternoon or this evening, whichever comes first, we
will bring that back. I promise you that that bill will come back up here
and it will come back up here with Senator O'Hearn's amendment, and
everyone in this room will have a chance to vote on her amendment, up
or down. If you choose to go down, you will have a chance to vote on the
piece of legislation as it is. We would really appreciate it if our fellow
colleagues would agree to recommit so that Senate Finance can get
Senator O'Hearn's amendment on it.
SENATOR DISNARD:

Senator Barnes, do we plan on stopping the clock
so that you people can do your work and do it

and come back tomorrow,
right?

SENATOR BARNES: Senator Disnard, I don't know if we have to stop
the clock. I think that once the Senate Finance Committee gets out of
here, we can do our work quite diligently and expeditiously, and I don't
think that we are going to be down there the rest of the evening. I don't
think that there is going to be anything that is going to be too cantankerous. I think that the committee will act quickly.
SENATOR BELOW:

Senator O'Hearn's amendment was considered in
it was considered in the Finance Committee.
It didn't prevail. Her amendment is certednly better than the current law
because it funds more than $750 per pupil. But it funds less than the
cost of an adequate education for each kindergarten pupil; therefore, I
don't think that it solves the problem, and it is not the right position. It
could have been presented here today. I don't see why we need to recommit it, to reconsider it in committee.
the Education Committee,

SENATOR BARNES:
believe that

Senator Below,

I

respect your position. Would you
in Finance, but... TAPE INAU-

amendment was discussed

DIBLE
SENATOR BELOW:

I believe that because there was one motion for the
amendment and no one seconded it.
SENATOR BARNES: That is correct.
SENATOR LARSEN: I sat in Finance, and through the years, we have
worked on kindergarten. I think that we make a real mistake by not
making a strong Senate position that we fully fund kindergarten at a

constitutional level. It is a constitutional obligation. We said half the cost
of a "per pupil" should be funded in kindergarten. That is our job here.
We need to establish a Senate position that funds kindergarten at 50
percent of the cost of per pupil. I think that it is wrong to go back and
renegotiate this. I sat in Finance and we glanced at this amendment, we
did not take a vote. There was not a second, because the right position
is to fund kindergarten at 50 percent. I think that we need to do our job
today. It is time that we address what we knew was an inequity when
we went into negotiations on kindergarten. Let's do it right this time.

SENATOR O'HEARN:

I

first

would

like to clarify

what happened

in

Education when we had this particular piece of legislation in kindergarten. The amendment was discussed, but it was not voted on. It was discussed to let the amendment go on to Finance and let Finance deal with
this. As I sat in Finance yesterday or the day before, whenever it was
execed out, I offered this amendment, recognizing that we do have some
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real severe budget constraints. I am a proponent of kindergarten, and I
do believe that we need to have kindergartens in all of our public schools.

This is an incentive program. This is something that we have put 75
percent building aide into to encourage our school districts to put in
kindergarten. As it was discussed, we recognized what happened in the
House last year, when we were trying to fully... or when the Senate was
trying to fully fund the one half, the base amount for kindergarten. It
was completely lost. Recognizing those budget restraints, I brought in
that amendment to the Senate, so that they could take that under advisement. As they looked at it, they thought that it would be best to take
that amendment to the House, so that they would have something to
work with, recognizing that the House was possibly going to have a different position on how to fund kindergarten. With that, I have no problem with it being recommitted. I would like to save the kindergarten
program, and start building up a fairness issue to all of our communities. In response to fairness, there are school districts that have put in
kindergarten, knowing full well that it was $750. Then those school districts that will now vote in kindergarten, will get the full boat. Those
school districts that have taken two years of $750, is not fair either. I
am looking at a fairness issue with my amendment, to be offered in Finance, so that it can be incrementally offered, so that eventually all school
districts will be reaching at one-half the base amount.

SENATOR FLANDERS: I am a cosponsor of this bill. When I

signed onto
signed onto it with the agreement that it was going to be one-half of
the average of the cost per pupil. I didn't sign on that there was going to
be a third or a half of a half. I think that we should vote on this. I think
that we should look at it today and support our kindergartens. In all of
our districts, you heard their names, everybody has some in their district.
I think that you had better think about what we are doing to the towns?
Some of our towns are being paid in half and some of them are being paid
at less than that. Support kindergarten. Let's vote on this and let's not
go to a half of a half. Let's face up to our responsibilities as it is written
in the RSA and let's fund kindergarten. Thank you.
it, I

on the motion of recommit.
A roll call was requested by Senator Barnes.
Seconded by Senator Below.
The following Senators voted Yes: Bums, Gordon, Boyce, Roberge,
Question

is

Eaton, O'Heam, Francoeur, Barnes, Prescott, Klemm.
The following Senators voted No: Johnson, Below, McCarley,
Flanders, Disnard, Fernald, Pignatelli, Larsen, Gatsas, O'Neil,
D'Allesandro, Hollingworth, Cohen.
Yeas: 10

Motion

Nays: 13

failed.

Question

A roll

-

is

call

on the motion of ought to pass.

was requested by Senator

Pignatelli.

Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Heam,
Pignatelli, Larsen, Gatsas, Barnes, O'Neil, D'Allesandro, Klemm,
Hollingworth, Cohen.
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The following Senators voted No: Boyce, Francoeur, Prescott.
Yeas: 20

-

Nays: 3

Adopted.
Recess.

Out

of Recess.

Ordered to

third reading.

SENATOR MCCARLEY (RULE
tant, because

#44):

we may have a lot more

I

it is really imporvotes tonight, and we have

think that

roll call

already had some on critical issues. Senator Wheeler was given a huge
award tonight by the Women's Lobby, scheduled a month and a half ago.
It is such an honor for her, that she really felt that she had to go. She
didn't learn about session, obviously, because of changes until last week.
I just wanted to put it into public record that the reason that Senator
Wheeler is now absent for these roll calls is because she was so honored,
and she felt that she needed to accept the appreciation.

TAKEN OFF THE TABLE
Senator Fernald moved to have SB 95, relative to campaign contribution limits and independent expenditures, taken off the table.

Adopted.

SB 95, relative to
ditures.

campaign contribution

SENATOR FERNALD:

I

limits

and independent expen-

spoke on this before so

I

will be very brief.

Our campaign finance laws are in RSA 664. The intent behind those
laws is a recognition that too much money in the political system perverts and corrupts the system. So we have laws that limit the amount
that people can donate, and involuntary limits on spending. The probis the intent of the legislature is not being fully carried out because of holes in the law. There are no limits on what a PAC can give
to a candidate. There are no limits that I can see, in the law on what
a person can give to a PAC, and the donation limits are the same no
matter what office you are running for. You can give $5,000 to someone who is running for governor and it will probably be less than one
percent of what that candidate receives. You can also give $5,000 to
a House or Senate member, and that makes a whole difference in terms
of what that chunk of money is doing to the political system. The third
thing that this bill addressed was the issue of independent expenditures. We have the voluntary cap, and then people go around it by
having the party spend money on their behalf. If you don't use the
word "vote" and "elect", it doesn't count. The third part of the bill
addresses that by saying "any advertising by the party that mentions
a candidate's name, counts." A number of people have come to with
concerns about that section. I have a floor amendment that will eliminate the third section of the bill, so that would defeat sections one and
two. So I am urging you all to vote ought to pass on the bill, then I
will offer the floor amendment to strip out section three and send it
over to the House. Thank you very much.

lem

Question

is

on the substitute motion of ought to pass.

Adopted.
Senator Fernald offered a floor amendment.
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2001-0688S
03/04

Floor

Amend

the

AN ACT

title

of the

relative to

bill

Amendment
by replacing

to

it

SB 95

with the following:

campaign contribution

limits.

Amend

the bill by deleting section 3 and renumbering the original section 4 to read as 3.

2001-0688S

AMENDED ANALYSIS
establishes limits on the political contributions that may be
made to a candidate or a political committee working on behedf of a candidate based on the office sought. This bill also establishes limits on contributions that may be made to a political committee or a political party.

This

bill

SENATOR FERNALD: I have a floor amendment to offer. The amendment
one line long. It deletes section three of the bill. I would add that the
provisions in section three in the bill, are in a House Bill. I have not heard
recently what the status of that bill is. Last I knew, it was still in committee, over in the House. So my thought is, let's pass sections one and
two and see what the House does with section three in their own separate bill, and maybe it will come to us at a later date. I think that section
three is important, but section one and two, in my mind, are more important. In the spirit of compromise, take out three, and let's pass one and
two. I think that it will advance the cause of campaign finance reform in
New Hampshire. The McCain train is leaving the Senate today, and I urge
you all to get on.
is

Recess.

Out of Recess.

Amendment adopted.
Ordered to third reading.

SENATOR GATSAS (RULE #44): Senator Below has been quoted on the
back of California Deregulation's Power Crisis. I would like to congratulate Senator Below on his quote and all of his fine efforts, that if it would
have had eyes here first, maybe California would have followed pace for
New Hampshire. Congratulations.

TAKEN OFF THE TABLE
Senator Francoeur moved to have SB 119, relative to small group health
insurance coverage, taken off the table.

Adopted.

SB

119, relative to small group health insurance coverage.

SENATOR FRANCOEUR: I think that you already heard all of our
speeches on SB 119. The amendment, I believe that the Clerk has it.
It is the same thing that we discussed prior to laying it on the table.
Question

is

on the floor amendment that was offered earlier

(#1164).

Amendment adopted.
Question is on ordering to third reading.
A roll call was requested by Senator Francoeur.
Floor
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Seconded by Senator Fernald.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, HoUingworth,
Cohen.
Yeas: 13 - Nays: 10
Adopted.

Ordered to

third reading.

SB

142-FN, relative to the collection of debts owed to the state. Finance
Committee. Vote 5-0. Ought to pass, Senator Gatsas for the committee.
SENATOR GATSAS: Senate Bill 142 permits various branches of state
government to retain private collection agencies to collect debts owed
to the state. This bill may increase state revenue by an indeterminable
amount in each fiscal year, depending on how much debt is collected.
Currently, each department is responsible for debt owed and must dedicate staff and resources to carry out this responsibility. This proves to
be very difficult and time consuming. All too often, may debts are put
on hold or go unpaid for this very reason. Allowing a private collection
agency to collect their debt, will bring in otherwise uncollected revenues.
The private collection agency will add a fee to the outstanding debt as
a cost for their services. As such, this measure will come at no cost to
the state. We will actually bring money in, back to the state, to help us
with our budgetary needs. The Committee on Finance has voted ought
to pass. I ask that you vote with the committee on SB 142.
Adopted.

Ordered to

third reading.

149-FN, permitting persons involved in motor vehicle accidents and
certain medical researchers access to motor vehicle records. Finance Committee. Vote 6-0. Ought to pass. Senator Boyce for the committee.
SENATOR BOYCE: Senate Bill 149, permits limited access to motor vehicle records for medical research purposes. This bill has a positive fiscal
impact on state revenues, because researchers are actually charged a fee
for the records, and there is no impact on counties or local communities.
The Committee on Finance has voted unanimously ought to pass, and 1
urge you to do the same.

SB

Adopted.

Ordered to

third reading.

151-FN, trsmsferring and appropriating funds to the department of
safety for additional staffing of evening and midnight patrols by current
New Hampshire state troopers. Finance Committee. Vote 7-0. Rereferred,

SB

Senator Eaton for the committee.

SENATOR EATON: The Committee on
to rerefer

SB

Finance has voted unanimously

151.

Adopted.

SB 151-FN

is

rereferred to the Finance Committee.
is in opposition to the motion of rerefer on SB 151-FN.

Senator Gordon
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SB 152-FN, relative to the regulation of business practices between
motor vehicle manufacturers, distributors, and dealers. Finance Committee. Vote 7-0. Ought to pass with amendment, Senator Eaton for the
committee.

2001-1116S
08/01

Amendment

to

SB 152-FN

Amend the bill by replacing section 6 with the following:
6 New Paragraph; Enforcement; New Hampshire Motor Vehicle Industry Board; Attorneys Fees. Amend RSA357-C:12 by inserting after paragraph IX the following new paragraph:
X. In cases where the board finds that a violation of this chapter has
occurred or there has been a failure to show good cause under RSA 357-C:7
or RSA 357-C:9, the superior court, upon petition, shall determine reasonable attorneys fees and costs and award them to the prevailing party.
SENATOR EATON: Senate Bill 152 clears up language in the law relative to the regulation of business practices between manufacturers, distributors, and dealers of motor vehicles and gives the New Hampshire
Motor Vehicle Industry Board authority to bring about certain regulation on the industry and impose fees when necessary. Currently, the
Motor Vehicle Industry Board has a substantial sum of money and SB
152 does not impose any financial burden on the state, due to staffing
needs. The Department of Safety is able to handle the needs with their
current staff. Any additional funding will come from the fees imposed
by the board and not from the state. Consequently, there is no fiscal
impact on state, county or local governments with the passage of SB 152.
The Committee on Finance has voted unanimously ought to pass.

Amendment
Ordered to

adopted.

third reading.

163-FN, relative to salaries for New Hampshire state police. Finance
Committee. Vote 5-1. Rereferred, Senator Eaton for the committee.
SENATOR EATON: The Committee on Finance has voted unanimously

SB

to rerefer

SB

163.

Adopted.

SB 163-FN is rereferred to the Finance Committee.
SB 170-FN-L, making certain changes to the excavation tax and

excavation activity tax. Finance Committee. Vote 5-0. Ought to pass. Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: Senate Bill 170 makes changes to the
excavation tax and excavation activity taix. Essentially, it appeals the part
of the process associated with excavation as well as administration of a
$65 fee for all petitions presented to the Board of Tax and Land Appeals.
Senate Bill 170 increases revenues and therefore, the Committee on Finance has voted unanimously, whenever we can get money. .ought to pass,
and I am sure that the Senate will do the same.
.

Adopted.

Ordered to

third reading.

SB

176-FN-A, establishing an equipment depository and disabled person's
in the department of administrative services. Finance
Committee. Vote 5-0. Ought to pass, Senator Below for the committee.

employment fund
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SENATOR BELOW: Senate Bill 176 will establish an equipment depository and disabled person's employment fund in the Department of Administrative Services, for the purpose of providing adaptive equipment
for persons with disabilities, through donations and reuse of equipment.
The Department of Administrative Services states that this bill will
have no fiscal impact because there are no appropriations to the fund;
although, it can accept donations. The Committee on Finance has voted
unanimously ought to pass. Thank you.
Adopted.

Ordered to

•

third reading.

SB

183-FN-L, relative to distribution of certain meals and rooms tax
revenue to municipalities with affordable housing. Finance Committee.
Vote 7-0. Ought to pass with amendment, Senator Larsen for the committee.

2001-1137S
05/10

Amendment

to

SB 183-FN-A-LOCAL

Amend

the bill by replacing section 1 with the following:
1 Distribution of Meals and Rooms Tax Revenue to Cities and Towns
Based on Affordable Housing. Amend RSA 78-A:26, II to read as follows:
II. For fiscal year 1995, instead of the 40 percent distribution in
subparagraph 1(b), 75 percent of each city's or town's 1976 distribution under RSA 78-A:23 shall be distributed under the provisions of
subparagraph 1(b), plus an amount equal to 75 percent of any increase
in the revenue received from the meals and rooms tax for the fiscal
year ending on the preceding June 30, not to exceed $2,000,000. For
fiscal year 1996, the amount to be distributed shall be equal to the
prior year's distribution, plus an amount equal to 75 percent of any
increase in the revenue received from the meals and rooms tax for the
fiscal year ending on the preceding June 30, not to exceed $3,000,000.
For fiscal year 1997 and each year thereafter, the amount to be distributed shall be equal to the prior year's distribution plus an amount
equal to 75 percent of any increase in the income received from the
meals and rooms tax for the fiscal year ending on the preceding June
30, not to exceed $5,000,000, until such time as the total amount distributed annually is equal to the amount indicated in subparagraph
Kb). For fiscal year 2003 and each year thereafter through fiscal year 2006, the amount which is equal to 75 percent of the
increase over the prior fiscal year's meals and rooms tax revenue, not to exceed $5,000,000, shall be distributed based on the

schedule for distribution established by the housing finance
authority under RSA 204-C:88.

Amend RSA

78-A:26, IV(a) as inserted by section 2 of the bill by replacwith the following:
(a) That beginning with fiscal year 2003 through fiscal year 2006,
increases in the share of the meals and rooms tax revenues that is distributed to cities and towns shall, pursuant to RSA 204-C:88, be distributed to municipalities based on the addition of new housing units which
are state or federally assisted housing or manufactured housing, based
on the most recent available data from the office of state planning and
the New Hampshire housing finance authority.

ing

it
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Amend RSA

204-C:88, II as inserted by section 3 of the bill by replacwith the following:
II. The authority shall allocate the funds available under RSA 78A:26, II by dividing the total funds available by the total number of eligible units and allocating such amount or $2,500; whichever is less, for
each eligible unit. The total amount distributed to all eligible cities and
towns in any one year shall not exceed $5,000,000. If the total amount
allocated does not equal $5,000,000, any unexpended amount shall be
distributed in the following year using the distribution formula in RSA
ing

it

78-A:26.

Amend

the bill by replacing section 5 with the following:
5 Effective Date
I. Section 2 of this act shall take effect upon its passage.
II. Section 4 of this act shall take effect July 1, 2006.
III. The remainder of this act shall take effect July 1, 2002.

SENATOR LARSEN:

Senate

Bill

183 as amended by the Senate

Ways

and Means Committee and improved by the Finance Committee, creates an incentive based reimbursement program, to encourage the
construction and creation of much needed affordable housing in New
Hampshire's cities and towns. Homelessness is one of the most pressing problems facing our state this year. In New Hampshire, we are
experiencing a surge of families earning more income, but unable to
find decent, affordable housing. The Economic Policy Institutes calculates that in 1999, almost 20 percent of New Hampshire's jobs paid
wages below that needed to lift a family of four above poverty. The
$774 median cost of a two-bedroom apartment rental in the state,
requires a salary of $14 an hour or $29,000 a year, yet 70 percent of
New Hampshire's employers pay median wages under $14 an hour.
Jobs that earn $10-$14 an hour include kindergarten teachers, EMT's,
bank tellers, bakers, firefighters, legal secretaries. These are people
with responsible full-time jobs who are now finding affordable housing difficult to find. The shelter capacity turn-away rate in New Hampshire has more than doubled in the past three years. Of those shelter and emergency and transitional housing in 1999, 38 percent were
families. Of those, over half were children. We were talking to House
member just yesterday... I think that a lot of people aren't aware that
we really are in a different time than we were even five years ago.
The rate of families approaching emergency shelters, seeking shelter
is increasing. In Concord alone, five families a night are turned away from
our emergency shelter. This is a problem which needs addressing now.
Senate Bill 183 seeks to address this problem by using a portion of revenue sharing increases, generated from the Rooms and Meals Tax to be
placed in a separate fund, with the New Hampshire Housing Finance
Authority and distributed to communities which choose to create affordable housing. For each housing unit added, communities will receive a
grant for $2,500 and every community is eligible for such grants. The
Finance Committee amended the bill so that the fund will be kept at
$5 million annually and will sunset in 2006. The Finance and Ways
and Means Committee has voted to support SB 183, and I urge all of
you to do the same and send this bill to the House, where we can continue to work on this issue.

Amendment adopted.
Ordered to third reading.
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SB

188-FN-L, relative to abatements and appeals of betterment assessments. Finance Committee. Vote 5-0. Ought to pass, Senator Below for
the committee.

SENATOR BELOW: Senate Bill 188 clarifies and improves timelines for
abatement and appeal procedures for betterment assessments. The Committee on Finance has learned, through the Municipal Association and the
Department of Revenue Administration, that this bill should have no fiscal impact; therefore, the Committee on Finance has voted unanimously
ought to pass. Thank you.
Adopted.

Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Cohen moved to have SB 122-FN,
a weapon, taken off the table.

relative to the license to carry

Adopted.

SB 122-FN, relative to the license to carry a weapon.
SENATOR PRESCOTT: To refresh your memory this is

the

bill

which

extend the period of time for renewing your license, from a period
of four years to ten, with the amendment. Thank you very much.

will

SENATOR COHEN: I would speak against the ought to pass motion. I
have heard it said a number of times, "if it ain't broke, don't fix it." Right
now, it is four years. If you look at drivers licenses, they are four years.
It is not too inconvenient to, every four years, to have to go back and get
this. It is not broken. We don't need to change it. I don't think that we
want, you know, to fix something that is not broken here. It is not too
inconvenient. I would urge defeat of the ought to pass motion.
SENATOR PIGNATELLI: This bill was

originally a hfetime permit

bill,

and that is still the way that it reads and so I am going to address my
comments to that, and I feel the same way about the ten-year as I do
about the life-time permit. I wish to speak against this legislation, that
will in effect, grant a life-time permit or a ten-year permit to carry a
concealed weapon. What a bad idea. Now individuals can obtain a license
by appljring to the chief of police or to the selectmen in your town. In
most cases, a permit is granted. But not if a person is subject to a restraining order, is a convicted felon, has a significant mental or psychological
problem or so on. Think of this, a person may be suitable when he first
applies for and gets such a permit, but that same person, may, during
his lifetime or within ten years, become someone who would not be suitable if he came in for review four years later. He may have gotten into
problems with alcohol, drugs, violent acts or mental problems. Were we
to pass this bill, he has either a lifetime permit or a ten-year permit.
There is no one to review him every four years. I think that this bill is
a bad idea. The present procedure seems to have some balance between
a person's right for a permit and the public's right to be safe from unreasonable risks. I thought that the wild west was a thing of the past.
fishing and huntHeck, you need a driver's license every four years.
ing license every year. Do we really want either no oversight or oversight over such an extended period of time for people who want to carry
deadly concealed weapons? I think not.

A

Recess.
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Out of Recess.

SENATOR GORDON: If I could just explain the current committee
amendment. The amendment does provide a lifetime permit, but what
the amendment that you have, and came out of committee says is, one
of the concerns that was expressed by the chiefs, was that people move
from community to community, and if you provide a lifetime permit, then
if you move into a community, the chief isn't going to know that. So what
this amendment does is, it says that you have the obligation to... within,
I believe that it is 90 days, to register, in that community in which you
have moved to, and it also makes it a violation for failure to register.
That is what that amendment does.
SENATOR MCCARLEY: Senator Gordon, so the committee amendment
took an additional step as a part of the process for setting up a lifetime
permit. The police chiefs felt it was important to put in something relative to setting up a lifetime permit, so is that what I understand?

SENATOR GORDON: The answer to that is, the chief said that one of
the problems with a lifetime permit, is that if I get permitted in Seabrook,
and then I relocate and I move to Bristol, we want to make sure that
that person... we need to know where that person is who has it. There is
no central registry in the state that gives us that information. So it is
important that that person, when they relocate to Bristol, goes to the
chief in Bristol and lets them know that they are there and that they
have a concealed weapon permit. So what that amendment does is reaffirm the fact that you have an obligation to register within 90 days.
Right now there is no penalty for not registering, so it puts into law, that
it is a violation for not registering it.
SENATOR MCCARLEY: Is this about a concealed weapons permit or a
permit to have a license to have a gun for life?
SENATOR GORDON:

This

about having the ability to have a con-

is

cealed, loaded weapon.

SENATOR MCCARLEY: For the rest of ones life and not to check in?
SENATOR GORDON: The issue is that at some point in time, somebody checks your qualifications to see if you are qualified, or believes
that you are suitable. I think that is the exact words. Suitable, to be
able to have a concealed, loaded weapon. Then they issue a permit. The
issue is whether you believe it should be limited in duration or whether
it

should be a lifetime.

SENATOR MCCARLEY: And

right now,

it is

a four-year permit to do

what you described?

SENATOR GORDON: That is my understanding.
SENATOR MCCARLEY: Thank you.
SENATOR HOLLINGWORTH: I would just like to say that I received
a letter from my police chief and he also, I think he represents all the
police chiefs, he said that this is a very bad idea. He believes that a four
year... should be what we live with. He thinks that this is an extreme,
and no other state has anything like this. And that New Hampshire,
although we like to be different, he doesn't think that this is a place
where we would want to be different.

SENATOR LARSEN: People go through changes over the course of their
A lifetime permit to carry a concealed weapon with only one

lifetime.

inspection, at perhaps a

young

age... people

go through divorces. People

SENATE JOURNAL

9

MAY

2001

515

go through depressions. People go through suicidal tendencies. There are
many, many changes in a person's life. As Senator Pignatelli said, we
review driving, a dangerous weapon, regularly because we need to know
that that person is capable of operating what is a legal weapon. An automobile or a truck. We require relicensure, and yet, this proposal to allow
lifetime permits makes no sense at all. There are too many changes in
a person's life. Too many times when conditions change that the police
might find a person unsuitable. I think that many people in this room
agree that a hfetime permit is a really bad idea. I hope that you vote what,
in your gut, you know is right, which is no lifetime permits, regular review. I noticed in the New Hampshire Association of Chiefs of Police letter to us, and I assume that everyone received this... they oppose HB 223
which proposes lifetime permits. It has some other provisions in it, but
they oppose lifetime permits under the writing of their letter to us. Let's
listen to them. Let's listen to what you know is right. Lifetime permits
don't

make

sense. Don't vote for this.

SENATOR FRANCOEUR: Just so that everyone is aware, Senator Boyce
has an amendment that has been talked about, which is going to amend
this lifetime to ten years. We have been talking about drivers licenses, to
get them renewed every four years. I don't know about you, but I didn't
take a test at the end of four years or anything else. All that I did was go
in and hand them a check and they handed me my renewed license. The
driver's licenses is a right. Your license to bear arms is a constitutional
right. So there is a difference between carrying. .and the privilege of driving. I would ask everybody, that we can support Senator Boyce and let him
bring his floor amendment before us, which he will be doing next, right
after this motion. That would amend this bill from a lifetime to ten years.
.

SENATOR PIGNATLELLI: Senator Francoeur said that when he goes
in for a driver's license renewal, he gives the $32 and that is it. When
I go in for a driver's license renewal, they take a look at me, I have to
look in a box, read some letters and numbers. I got some contact lenses,
I know I have on my driver's license that I can't drive without my contact lenses. So they took a look at me. This is what we ask people to
do. Go into their police chief. Have the police chief do the same eye
test. What is wrong with going eyeball to eyeball every four years with
a police chief? It is a way for them to take a look at you, look you in the
eye and try to determine if there is anything behind those eyes. I urge
you to vote against this bill, and to vote against the ten year amendment. The four year amendment... the four year check is working well,
almost every time that someone gets a renewal. I urge you to keep it
this way. It is working. Thank you very much.
SENATOR FERNALD:
there

I just wanted to say briefly that
was some confusion about the position of the chiefs

I

thought that

of police. Chief
believe, or at least

who heads

the Chief of Police Association, I
their behalf. The way that he left it with us was that
he does not support this bill with or without the committee amendment.
I did not see this business about informing the chief that when you move,
that you have a permit, does not, in their eyes, make it permissible to
change it from four years to ten.
Bailey,

came and spoke on

SENATOR D'ALLESANDRO: I rise to speak against this piece of legisWe are not talking about the right to bear arms. What we are

lation.

talking about
to

is

weapon for the rest of your
concealed weapon. It just seems
Carrying a concealed weapon, to

the right to carry a concealed

Now think about that. To carry a
me that we have a process in place.

life.
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me, it is a difficult thing to begin with. But we have a process in place,
whereby every four years you get that license renewed. I think that is
an important process. A very important process. Carrying a concealed
weapon is in essence, a dangerous thing to begin with. But to talk about
saying to a person, that for the rest of your

weapon,

in

life,

you can carry a concealed

my estimation, is ludicrous. We don't do this under any situa-

tions. This doesn't in any way conflict with the right to bear arms, and
your constitutional right. You have that. But carrying a concealed weapon,
that means on your person, you have a weapon. Certainly, over the
period of time, we change. We change quite dramatically over a period
of time. If you need the weapon for protection, what is wrong with going back every four years to renew your permit? We are a transitional
society. I think that Senator Gordon pointed that out. How many of us
are in the same place for the rest of lives? How many people have
moved periodically during that situation? Well, what does that mean?
That you have a lifetime permit to carry a weapon granted by the state
of New Hampshire, and you move to Chicago... what about that? What
about that? We know that people in this country are constantly on the
move. We are a transitional society. I think that we have enough problems TAPE CHANGE the door, saying that the police chief in Manchester did not give them a permit to carry a concealed weapon for a four
year period. The old saying is, "If it isn't broke, don't fix it." We have a
good law and it has worked very well. We all feel - 1 feel comfortable
with it. I think that we ought to stick with it. Thank you, Mr. President.

SENATOR BARNES: Senator D'Allesandro, two things. My understanding is that if you move up the border to the state of New Hampshire, and
go into another state, your permit is no darn good. The permit doesn't
follow you across the country. So if you go to Chicago, if you are unfortunate enough to get transferred to Chicago, you have to go to the Chicago police department to get another permit. That is how that works,
I think. The second point is. Senator D'Allesandro, when this amendment comes up, it is not lifetime. We keep hearing that... I keep hearing
lifetime. I am one of the guys that talked about ten years, and that is what
the group decided on, that we could go with. A number of us couldn't go
with a lifetime. We agree with you. I couldn't agree with you more. I
don't think that a lifetime permit for anything except marriage is acceptable to me. So, I agree with you. I hope that everyone doesn't keep saying that this is for lifetime. Bottom line when we get through with this
thing, it is for ten years and not a lifetime. It might be for my lifetime,
because maybe ten years might be my lifetime. But it is going to be for
ten years, and not a lifetime. Senator. Thank you.

SENATOR COHEN:

Let's be clear about what we are voting on right
a lifetime permit. If you feel comfortable that we are going to enhance the public good and have a safer society, if you feel comfortable with that, then by all means, vote for this. We are elected to
protect rights and to serve the common good. If you think that having
less control over this... if you think that there is a problem right now, that
needs addressing, I haven't heard that there is any problem, in having
people register or get a permit every four yesirs. There is no problem that
needs addressing. If you feel comfortable voting for a lifetime permit,
that is the vote that is about to take place here. I certainly urge my
colleagues to vote against this.

here. This

is

SENATOR HOLLINGWORTH: We have a problem right now in our soWe have lots of young people acting out their singer and bringing

ciety.
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We have people throughout the country having problems.

I have is, what kind of message does this send? Does
Hampshire... hey you know, we will let you have that
concealed weapon, we don't really. .you can have it for a lifetime, you can
have it for ten years, we really want to be so loose on this. We have the
police chiefs telling us that this is a bad idea. Why do you think that they
are telling that to us? Do you think that they want to tell us not to do
something? They weuit to tell us not to do something because ten years
is a bad idea. Other states don't do this. We shouldn't be doing it.

The question that
this say that

New

.

is on the committee report of ought to pass with
amendment. (#0750)
A roll call was requested by Senator HoUingworth.

Question

Seconded by Senator Fernald.
The following Senators voted Yes: Gordon, Boyce, Flanders,
Roberge, Eaton, O'Heam, Pignatelli, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Burns, Johnson, Below,
McCarley, Disnard, Fernald, Larsen, O'Neil, D'Allesandro,
HoUingworth, Cohen.
Yeas: 12

-

Nays: 11

Amendment adopted.
Senator Boyce offered a floor amendment.

2001-1030S
08/09

Floor

Amend

the

bill

Amendment

by replacing

all after

to SB 122-FN
the enacting clause with the

fol-

lowing:
to Carry; License Expiration Changed.
159:6 to read as follows:
159:6 License to Carry. The selectmen of a town or the mayor or chief
of police of a city or some full-time police officer designated by them
respectively, upon application of any resident of such town or city, or the
director of state police, or some person designated by such director, upon
application of a nonresident, shall issue a license to such applicant authorizing the applicant to carry a loaded pistol or revolver in this state
for not less than [4] 10 years from the date of issue, if it appears that
the applicant has good reason to fear injury to the applicant's person or
property or has any proper purpose, and that the applicant is a suitable
person to be licensed. Hunting, target shooting, or self-defense shall be
considered a proper purpose. The license shall be valid for all allowable
purposes regardless of the purpose for which it was originally issued.
The license shall be in duplicate and shall bear the name, address, description, and signature of the licensee. The original shall be delivered
to the licensee and the duplicate shall be preserved by the [ people issu ing th e same for 4] issuing authority for 10 years. When required,
license renewal shall take place within the month of the [fcmrth] tenth
anniversary of the license holder's date of birth following the date of issuance. At least 60 days but not more than 90 days prior to the expiration of an individual's license, the issuing authority shall
notify the licensee by first class mail of the impending expiration.
The license shall be issued within 14 days after application, and, if such
1 Pistols

and Revolvers; License

Amend RSA
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denied, the reason for such denial shall be stated in writwhich such writing shall be delivered to the applicant, and a copy kept in the office of the person to whom the application was made. The fee for licenses issued to residents of the state shall
be $10, which fee shall be for the use of the law enforcement departmeni
of the town granting said licenses and to notify residents of license
expiration as provided in this section; the fee for licenses granted
to out-of-state residents shall be $20, which fee shall be for the use oJ
the state and to notify out-of-state licensees of license expiration
as provided in this section. The director of state police is hereby authorized and directed to prepare forms for the licenses required under
this chapter and forms for the application for such licenses and to supply the same to officials of the cities and towns authorized to issue the
licenses. No other forms shall be used by officials of cities and towns. The
cost of the forms shall be paid out of the fees received from nonresident

application

is

ing, the original of

licenses.
2 Pistols

and Revolvers; Suspension or Revocation of License; Expiration Reference Deleted. Amend RSA 159:6-b, II to read as follows:
II. When the licensee hereunder ceases to be a resident of the community in which the license was issued [he] the licensee shall within
90 days notify in writing the issuing authority at [his] the new place
of residence that [he] the licensee has a [ current] valid license. Such
license shall remain in effect until it expires pursuant to RSA 159:6.
3 Effective Date. This act shall take effect January 1, 2002.
2001-1030S

AMENDED ANALYSIS

extends the expiration period for a license to carry a weapon
from 4 to 10 years, requires notification at least 60 days prior to expiration of the license, and provides that a licensee who ceases to be a
resident of the community in which the license was issued shall have
90 days to notify the issuing authority of the new place of residence that
the licensee has a valid license.
This

bill

SENATOR BOYCE: This amendment does put in a ten-year permit, which
we have

tcdked about already. This

is

the

amendment that a lot of people

have already been talking about. I just ask that we pass
and then we will be dealing with a ten-year permit.

this

amendment,

SENATOR PRESCOTT: I would like to remind everyone of an incident
that occurred while we were discussing this bill in the Republican caucus. We discussed a lifetime permit and we discussed that it is currently
now four years. Then we discussed that maybe four years is too soon,
and that ten years would be better. Senator Burns removed from his
wallet, his carry permit, and found out that it has expired. It was six
years old. This is one of the reasons for the discussion in our caucus, that
maybe ten years would be better so that it would be more able to stay
within the licensure of the permit. Thank you.

SENATOR BOYCE: There is a key change to this, as Senator Prescott
just reminded me with what he said. That did come up in our caucus.
So we put in that between 60-90 days prior to the expiration of a license,
the issuing authority, the police or selectmen, will send a notice simply
telling the license holder that they are looking at an expiration. So thank
you. I ask again that you pass this amendment.
Recess.
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Out of Recess.
Senator Boyce withdrew his floor amendment.

RECONSIDERTATION
Senator Pignatelli having voted on the prevailing side, moved reconsideration on SB 122-FN, relative to the license to carry a weapon, whereby

we adopted

the committee amendment.

Adopted.

SB

122-FN, relative

to the license to carry a

weapon.

amendment (#0750).
SENATOR PRESCOTT: I would like to offer SB 122 and ask
pass it with the committee amendment. Thank you.
Senator Prescott offered the committee

that you

Recess.

Out of Recess.

SENATOR HOLLINGWORTH: I don't know if any of you have taken a
look at this amendment that is being offered to you. It is supposed to be
for 10 years. I want to look at this... on line 16, the issuing authority for
ten years. "The original shall be delivered to the licensee and the duplicate shall be preserved by the issuing authority." Then it says, "at least
60 days, but not more than 30 days. Prior to the expiration of the individuals license, the issuing authority shall notify the licensee by first
class mail of the pending expiration." Now how many people do you think
are going to get that letter? First class mail, ten years later. How many
do you think? So what you are voting for when you vote for this, you are
voting for a lifetime permit. If that is what you want to do, make sure
you know it, because that is what you are doing. There is absolutely no
way that they know who they are in the first place, that has a license,
and then... I don't understand this at all... maybe someone can tell me,
what is a "notifying residence of expiration as provided in this section."
They can't carry that out and then to notify out-of-state licenses. The
committee amendment is a lifetime permit. The amendment that is
going to be coming in to you, supposedly is a ten, is not a ten, and it is
a lifetime permit. The municipalities can't enforce it.
Question is on the adoption of the committee amendment.
A roll call was requested by Senator Pignatelli.
Seconded by Senator Fernald.
The following Senators voted Yes: Bums, Gordon, Boyce, Flanders,
Disnard, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Johnson, McCarley, Fernald,
Pignatelli, Larsen, O'Neil, D'Allesandro, HoUingworth, Cohen.

Yeas: 13

-

Nays: 9

Amendment adopted.
Senator Boyce offered a floor

SENATOR BOYCE:

amendment

(#1030).

I rise again to present my amendment. This amenda ten year license. Evidence of that is on line nine that the "pistol
or revolver in the state for not less than ten years from the date of issue." The "not less than" simply means if you get it on your birthday, it

ment

is
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expires ten years from your birthday. If you get it the day after, it expires on your birthday of the tenth year, plus 364 days. The license will
be preserved for ten years by the issuing authority. The issuing authority is to notify, by first class mail. There is a section where the licensee
is required, within 90 days of moving to a new location, to report to the
new chief of police or selectmen, whoever issues. I believe that this is a
good bill. We might... it might be clarified if we put in that it is the issuing authority or the new location, but other than that, I think that it is
a very good bill.

SENATOR COHEN: My question is, is there a problem here? We are
here to represent our constituents. Have any of you heard from constituents that it is so inconvenient for four years? What is the problem that
we are correcting? Is it that inconvenient for people to remember to get
a permit for something that they care so much about? Is there not a
problem that we face in having unrestrained concealed weapons that are
untrackable, that we are granting a lifetime permit here, if we pass this?
Make no mistake. This has the effect of a lifetime permit. Are we correcting a problem here or are we creating one? Please vote against this.
SENATOR BOYCE:

Let me make this very clear. This is a ten year, not
a lifetime, permit. If a person were to get one of these permits, which
has an expiration date clearly printed upon it, and was to be carrying a
pistol, concealed, the day after the expiration of that permit, they would
be in violation of the law, they could be arrested or they could be dealt
with in whatever manner the law provides. This is not in any way, shape,
or form, a lifetime permit. This is a ten year permit. At the absolute
maximum, it would be ten years and 364 days, if you happened to get
it the day after your birthday.

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Boyce,
Question

is

Flanders, Disnard, Roberge, Eaton,
Barnes, Prescott, Klemm.

O'Heam, Francoeur, Gatsas,

The following Senators voted No: Johnson, McCarley, Fernald,
Pignatelli, Larsen, O'Neil, D'Allesandro, Hollingworth,

Yeas: 13
Floor

-

Cohen.

Nays: 9

Amendment adopted.

Ordered to third reading.

SUSPENSION OF THE RULES
Senator Gordon moved that the Rules of the Senate be so far suspended
as to allow a committee report today, not previously listed in the calendar.

Adopted by the necessary

2/3 vote.

SB

197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission. Judiciary.

SENATOR GORDON:

I would like to bring forward SB 197, which is a
restructuring the judicial conduct committee as an independent judicial conduct commission, and making an appropriation therefore, and
bring forth the committee amendment of ought to pass as amended. This

bill
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morning, the Senate Judiciary Committee held a hearing on SB 197FN. It is a bill which, in large part, adopts the recommendations of the
task force. While waiting for the original bill to be retrieved, I am going to

move

to table.

Senator Gordon moved to have SB 197-FN, restructuring the judicial
conduct committee as an independent judicial conduct commission, laid
on the table.

Adopted.

LAID ON THE TABLE
SB

197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission.

SB

80-A, making a capital appropriation to the department of regional
community-technical colleges for planning of a student residence on the
Berlin campus. Capital Budget Committee. Vote 3-0. Inexpedient to legislate, Senator Francoeur for the committee.

SENATOR FRANCOEUR:

Senate

Bill

80-A asked

for

an appropriation

of $100,000 to the Department of Regional Community-Technical Colleges for planning of a student residence on the Berlin campus. A number of questions arose surrounding this bill. It is unclear what the impact on existing housing in Berlin would be if this dorm were to be built.
Secondly, there was no clarity regarding where, among the capital im-

Community-Technical College System, does the Berlastly, it has not been tradition to have private investors build state buildings. Because of these unanswered questions,
the Capital Budget Committee recommends that SB 80-A be inexpedi-

provements

lin

campus

for the

fit?

ent to legislate.

And

Thank

you.

SENATOR

BURNS: Mr. President, this bill is a very important piece
of legislation in the North Country and our state. The community college in Berlin is the only one of its kind in the entire region, and the
next closest college is in Laconia. The nature of the North Country
makes it difficult for students to commute to school, especially under
winter conditions that are often harsh up north, more so than down
here. Economics is also a factor in play. It has often been noted that
the North Country's economic life is behind the rest of the state. If we
are going to turn the North Country's economy around, we must enhance the education aspects of the region. Adding a dormitory facility
would allow the college to become more economical and increase student population and lower the costs. We, as a Senate, cannot continue
to ignore the needs of those who live in the North Country. I think that
it is very important because we are not filling the classes up there.
They have the land, and everything to build it. We have been told that
private financing is available, so that all the state will have to pay for
is the planning money, and then we can start something new by having it built by private enterprise, so that we won't be affecting the state's
bonding. This is very important. The classes up there are not full and
it is something that we need. If you must turn this down, you can put
it in the Capital Budget, but it is one of the important bills in the North
Country, and it is something that we need quite badly.

SENATOR D'ALLESANDRO:

I

rise in

support of the committee recom-

was stated in the discussion that if the community technical college wanted to put it into the capital request, they could do that.
They have ample opportunity to do that, and to appear before the Capimendation.

It
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Budget Committee. This was the concern of the members of the committee. First of all, in the discussion, they were talking about building
a housing unit for 65 people. The question was, can you do that? Is it
really a situation that is going to provide the kind of return on investment that this independent group needs in order to make this project
work. We are talking about a venue for 65 students. In most institutions
where this kind of financing is done, you are building residence facilities for 200-300 students and they are self amortizing in terms of all of
the revenues from the rooms, go to the builder. The builder at the end
of a 25-30 year period, turns the building back to the college or university. So the question on the size was an important one. The second one
was, no member of the Community Technical College System board of
trustees was there to testify in favor of this legislation. Now I did call
Councilor Ray Burton and asked him if there was somebody in Berlin who
is a member of the trustees who could give us a letter in support of this
situation? To the best of my knowledge, and maybe Senator Francoeur has
a different situation, but I don't think that we ever received a letter from
the trustees in support of this project. Thirdly, there is a lot of vacant
property in Berlin. It seems like that might be used on a temporary basis to provide housing that could be used by the school. We know that a
couple of things are happening in Berlin. They have a very high vacancy,
right? There is an exodus in terms of people, and property is very inexpensive in Berlin. So if indeed, you had to do something on a temporary
basis, there is an opportunity to do this. Lastly, and I think most significant, if this is a major priority for the Community Technical College System, they can bring it in as part of their capital appropriation. That was
the rationale in terms of voting this inexpedient to legislate. Not that we
were against doing housing in Berlin at all, but there is another opportunity to do this. Thank you very much, Mr. President.
tal

on the committee report of inexpedient to legislate.
A roll call was requested by Senator Gordon.
Seconded by Senator Burns.
The following Senators voted Yes: McCarley, Roberge, Fernald,
Question

is

Pignatelli, Francoeur, Larsen, Barnes, Prescott, D'Allesandro,

Klemm, Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Disnard, Eaton, O'Hearn, Gatsas, O'Neil.
Yeas: 12

-

Nays: 10

Committee report of inexpedient

to legislate is adopted.

SB 102-A, making a capital appropriation to support affordable housing solutions in the state of New Hampshire. Capital Budget Committee. Vote 3-0. Ought to pass, Senator D'Allesandro for the committee.

SENATOR D'ALLESANDRO: Senate Bill 102-A makes a capital appropriation to support affordable housing solutions in the state of New
Hampshire by providing $5 million to the Affordable Housing Fund, a
statewide housing trust administered by the New Hampshire Housing
Finance Authority. The Affordable Housing Fund was established by
the legislature in 1988 with an initial appropriation of $4 million. The
initial $4 million has supported over $12.3 million in funding that involved 49 projects and approximately 900 housing units throughout the
state. Because of recent rent increases in the state, currently only 15
percent of rental housing units in New Hampshire are considered af-
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fordable, based on the standard for affordable housing established by
the federal government. At a statewide vacancy rate of approximately
one percent on affordable housing, New Hampshire is effectively at full
capacity, thus creating a rental housing shortage. The Affordable Housing Fund, believes that the $5 million appropriation would allow them
to assist in creating up to 300 more housing units for low income families in New Hampshire. It is estimated that 1,500 units of new housing are needed in the seacoast region alone. Not only does this lack of
available and affordable housing affect families, but it has an impact
on the employment market, as workers cannot find housing in order
to take new jobs, thus, threatening to undermine the state's capacity
for economic growth. For all of these reasons, the Capital Budget Committee recommends that SB 102 be ought to pass. Thank you.

SENATOR BOYCE:

I would like to point out, Mr. President, that while
budget item, it does have over $.5 million of general fund
funding, each year of the biennium. So when we vote for this, remember that you are voting for another $1 million of general fund money out
of the budget.

this is a capital

Adopted.
Referred to the Finance Committee (Rule #24).

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 197-FN, restructuring the judicial
conduct committee as an independent judicisQ conduct commission, t£Lken
off the table.

Adopted.

SB

197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission.

Senator Gordon moved ought to pass.

SENATOR GORDON: I think that everybody has the original bill, or
should have a copy of the original bill as introduced. There will be an
amendment as well. The original bill basically adopts the recommendations of the task force. As mainy of you know, court, last year, appointed
a task force to do an evaluation of the Judicial Conduct Committee to
make recommendations in regard to its future, and its restructuring. They
did make recommendations. One of their recommendations, and the primary one is, that the JCC should be independent of the court system. They
also made recommendations in regard to a membership. They also made
recommendations in regard to its responsibilities. But the primary purpose was that it would be in fact, a separate organization. Separate from
the judiciary budget. Separate from the judiciary administration. Separate from judiciary rules. So on that basis, I adopted their recommendations and put them in the bill as introduced. They had a hearing this
morning, and everyone spoke in favor of the bill, with one exception. That
exception was a disagreement over what the membership of the committee should be. Who should compose the actual JCC Committee?
SENATOR BARNES:
cal note

on

Senator Gordon, does the amendment have a

fis-

it?

SENATOR GORDON: The amendment will have

a fiscal note on it. The
had no fiscal note. It didn't require a call for
any appropriation. What we heard today at the hearing was that the
cost of maintaining it would be $250,000. That is creating the Judiciary
original

bill,

as introduced,

SENATE JOURNAL

524

9

MAY

2001

Conduct Committee, and that was a fiscal note that was provided to us
at the hearing by Nina Gardner. So when we did the amendment, we
incorporated that amount of money into the amendment with the understanding that we would be adopting this as a matter of policy and then
sending it to the Finance Committee.

SENATOR BARNES: Would you believe that I have an awful problem
voting for something that has an FN on it, perhaps it should or shouldn't
have it - a fiscal note, and I don't like voting for something that I don't
know what is there. You have assured me that I will see that on the
amendment, so I will wait.
SENATOR GORDON:
spelled out in the

I

assure you that you will see the expenditures

amendment.

SENATOR BARNES: Thank you. Senator Gordon.
SENATOR GATSAS: Senator Gordon, what does the current JCC members get paid?

SENATOR GORDON: I am not aware that the current JCC members do
get paid.

SENATOR GATSAS: Okay
Adopted.
Senator Gordon offered a floor amendment.

2001-1167S
10/01

Floor Amendment to

Amend

the

AN ACT

title of

the

bill

by replacing

it

SB 197-FN
with the following:

restructuring the judicial conduct committee as an independent judicial conduct commission and making an appropriation therefor.

Amend

bill by replacing all after the enacting clause with the following:
1 Intent. This act implements the recommendations of the Task Force
for the Renewal of Judicial Conduct Procedures by restructuring the
judicial conduct committee as an independent judicial conduct commission. The task force established the following 3 principles to guide the
restructuring of the committee:

the

The judicial conduct committee should be completely independent
New Hampshire court system and the other branches of government, and should be renamed the judicial conduct commission.
II. Members of the new judicial conduct commission should be appointed by several authorities: the governor, the senate president, the
speaker of the house of representatives, the New Hampshire supreme
court, and the president of the New Hampshire Bar Association.
III. In keeping with its independent status and an accompgmying need
for vigorous professionalism in the management of its work, the new commission must be free to hire staff and maintain its separate office.
2 New Subdivision. Amend RSA 490 by inserting after section 32 the
I.

of the

following

new

subdivision:
Judicial Conduct Commission
490:33 Judicial Conduct Commission Established; Membership. A judicial conduct commission is hereby established which shall be completely
independent of the New Haunpshire court system and other branches of
government. The commission shall consist of the following 11 members:
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I. Three judges, consisting of one judge or retired judge from each
of the superior court, district court, and probate court, appointed by the
chief justice of the supreme court.
II. Two members appointed by the president of the New Hampshire
Bar Association, provided that if such members are attorneys, then the
attorney's practice shall not include appearing before judges in this state.
III. Two public members who are not judges, attorneys, or elected
or appointed public officials, appointed by the governor.
IV. Two public members who are not judges or attorneys, appointed
by the senate president.
V. Two public members who are not judges or attorneys, appointed
by the speaker of the house.
490:34 Terms of Office.
I. The initial terms of office shall be staggered as follows:
(a) For the members appointed under RSA 490:33, 1, one member
shall be appointed for 2 years, one member shall be appointed for 3 years,
and one member shall be appointed for 4 years.
(b) For the members appointed under RSA 490:33, II, one member
shall be appointed for 3 years and one member shall be appointed for 4
years.

(c) For the members appointed under RSA 490:33, III,
ber shall be appointed for 3 years and one member shall be
for 4 years.
(d) For the members appointed under RSA 490:33, IV,
ber shall be appointed for 2 years and one member shall be

one memappointed
one memappointed

for 3 years.
(e)

For the members appointed under RSA 490:33, V, one member
and one member shall be appointed for 4

shall be appointed for 3 years
years.

II. After the initial appointment, a member may be reappointed for
an additional term of 4 years. Initial members may not be appointed
thereafter until they have not sat on the commission for a period of 4

years.

490:35 Vacancies.
I.

A vacancy
(a)

(b)

in the office of the commission occurs:
At the expiration of a member's term.
When a member ceases to hold the office, by submitting his or

her resignation to the commission, or for some other reason.
(c) When a non-attorney or non-judge member becomes an attor-

ney or judge.
(d)

attorney member ceases to be a member of the New
bar, is elected or appointed to public office, or is appointed

When an

Hampshire
a judge.
(e)
(f)

When a member ceases to be domiciled in New Hampshire.
When removed by the commission as provided in RSA 490:42.

II. A vacancy shall be filled by the same appointing authority. The
successor shall have the same qualifications as the person who is being
replaced. If the vacancy results from other than expiration of the term,
the successor shall hold office for the unexpired term.
490:36 Disqualification.
I. No member shall pairticipate in any proceeding before the commission involving his or her conduct or in which he or she is a witness or is
otherwise involved.
II. No member shall participate in any proceeding in which his or
her impartiality might reasonably be questioned.
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III. Whenever a member is unable to participate in a particular proceeding because of disqualification, prolonged absence, or physical or
mental incapacity, or any other reason, the commission may designate
a former member of the commission or its predecessor, the judicial conduct committee, to replace the member for such period as the disqualification or disability continues. If no such member is available, the commission may request the appointing authority of the absent member to
appoint a substitute member.
490:37 Numbers for Quorum and Action. A quorum for a meeting shall
be a simple majority (6 members). Similarly, a simple majority of the commission (6 members) shall be necessary to take routine action. A super
majority of 2/3's (8 members) shall be required for a public hearing and

to sanction

any judge.

490:38 Election of Chairperson and Vice Chairperson. The members
of the judicial conduct commission shall elect their own chairperson and
vice chairperson.
490:39 Duties; Proceedings. The judicial conduct commission shall be
responsible for addressing complaints concerning the conduct of judges in
the courts of this state. The commission shall determine if a complaint
constitutes misconduct which violates the Code of Judicial Conduct. The
judicial conduct commission shall adopt rules for proceedings under this
subdivision. After hearing, the commission may impose disciplinary actions with regard to a complaint by reprimand, suspension, referral to the
attorney general for acts that would constitute a crime, or other remedy.
490:40 Subpoena Power. The judicial conduct commission shall have
the powers of subpoena.
490:41 Appeals. An aggrieved party may appeal an order or decision
of the judicial conduct commission provided that such appeals shall be
limited to consideration of matters of procedure and errors of law.
490:42 Removal. The chairperson of the commission may require attendance at meetings except for rare absences, and discuss with members
whether continued service on the commission is justified when meetings
are frequently missed. The chairperson, with the concurrence of the commission, may remove a member for cause, including unexcused absences
or serious commission rule violations.
490:43 Funding. The commission shall prepare and administer its own
budget, including funding for such items as staff, office space, and operating expenses. Funding shall be authorized by the legislature only
from sources other than those appropriated for the judicial branch.
490:44 Staff and Facilities. The judicial conduct commission shall hire
its own staff and select its own office space, which shall not be in the
facilities of any branch of government.
490:45 Confidentiality; Availability of Complaints. The provisions of
RSA 490:30 relating to the availability of complaints, findings, transcripts, and reports shall apply to the judicial conduct commission established in this subdivision.
3 Judicial Performance Evaluations. Amend RSA 490:32, II to read as
follows:
II. The program for performance evaluation shall include, but shall
not be limited to, [ review of records of the supreme court's committee on
judicial conduct which are public records under supreme court Rul e 40; ]
a questionnaire, to be designed by the supreme court[;] and a self-evaluation form to be completed by the judge. The supreme court shall strive
to achieve uniformity among court evaluation questionnaires, recognizing that the questionn£dres for each court may differ due to the jurisdic-
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tion of the courts. Questionnaires shall be distributed to a representasample of attorneys, parties, witnesses, jurors, court personnel,

tive

and others who have appeared before a judge during the evaluation
period, for the purpose of evaluating the performance of the judge.
The questionnaire shall include, but shall not be limited to, questions
relative to the judge's performance, temperament and demeanor, judicial management skills, legal knowledge, attentiveness, bias and objectivity, and degree of preparedness. Completed forms shall be returned
to the administrative judge, unsigned, within 30 days of issuance. All
responses shall remain confidential.
4 Appropriation. The sum of $250,000 for the fiscal year ending June
30, 2002 and $250,000 for the fiscal year ending June 30, 2003 is hereby
appropriated to the judicial conduct commission established by this act,
for the purposes of the administration of the provisions of this act. The
governor is authorized to draw a warrant for said sums out of any moneys not otherwise appropriated.
5 Effective Date. This act shall take effect January 1, 2002.
2001-1167S

AMENDED ANALYSIS
This bill restructures the judicial conduct committee as an independent judicial conduct commission. The bill also makes an appropriation
to the commission.

SENATOR GORDON:

do have a floor amendment to
amendment becomes the bill.

I

offer.

Basically you

Basically, the new
Judicial Conduct Committee is set up and established according to the
task force recommendation based upon three principles. The first one is
will see that the floor

that the Judicial Conduct Committee should be completely independent
of the New Hampshire Court System and other branches of government
and should be renamed the Judicial Conduct Commission. I understand
that there may be some effort in the House to put the Judicial Conduct
Commission under the legislature. I think that we feel strongly that it
should be independent of all three branches of government. Members of
the new Judicial Conduct Commission should be appointed by several
authorities including the governor, the Senate president, the speaker of
the House, the New Hampshire Supreme Court, and the president of the
New Hampshire Bar Association. In keeping with its independent status,
and accompanying need for vigor professionalism in the management of
its work, the new commission must be free to hire its own staff and maintain separate offices independent of the court. The bottom of the first
page tells you how the 11 members of the commission would be appointed. There will be three judges. One each from the... they could be
active judges or retired judges... one each from the District Court, the Probate Court, and the Superior Court. There would be two members appointed by the president of the New Hampshire Bar Association, provided
that if they are attorneys, that the attorney's practice not include appearing before the judges in the state. This was an issue that was raised in
the committee today, that it is difficult for someone who is going to be
sitting and evaluating the judges, and then to turn around and appear
before the very same judges in the courtroom. If they are, there are numbers of judges... first of all, there is a large pool of retired judges. Secondly,
there are attorneys who practice in the state that don't practice in the
courts themselves. We have some that practice right down in Legislative
Services for example. Numbers of attorneys that practice who don't practice in front of judges. The question is, does it present a conflict if we have
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people that sit on the commission who are also in the courtroom on a
regular basis as well? The committee felt that it was appropriate to indicate that the attorney's practice would not put them in front of the judges
that they would be evaluating. It would also include two public members
who are not judges, attorneys or elected or appointed officials appointed
by the governor. Two appointed by the Senate President and two by the
Speaker of the House. The bill sets out the terms and when aind how their
terms would expire or how they might be replaced. It also sets forth the
procedures for operation in terms of what constitutes a quorum for action,
how they vote, the election of a chairperson, how you become removed,
and you can be removed. For example, if a member is not participating
and doesn't attend, they could be removed. The last thing is funding. The
commission shall prepare and administrate its own budget, including
funding for such items such as staff, office space and operating expenses.
It also adopts the current procedure - in a large part, the current procedures with regard to the confidentiality, which as many of you know, has
been an issue in the Judicial Conduct Committee. Those procedures have
been opened up in regard to making information more available to the
public. It also has a part three which has to do with performance evaluation. That is something internal to the court, but the task force recommended that it be done. The very last thing you will see on page four is
the appropriation of $250,000 for each year. But if you see the effective
date doesn't take place until January 1, 2002, so at the very minimum,
you ought to be able to cut out about $125,000 because you are talking
about a half year of the biennium. I will let the Finance Committee deal
with that. I would be happy to answer any questions.

SENATOR BARNES:

Senator Gordon, what was the vote in your com-

mittee on this?

SENATOR GORDON: It was 5-0 ought to pass. Then the amendment
was discussed after some members had to leave and go to other things.
I don't know frankly, from memory, the exact number on the amendment,
but I think that we were all in agreement with that.
SENATOR BARNES: And it was not a negative vote?
SENATOR GORDON: There was not a negative vote.
SENATOR HOLLINGWORTH: I was fortunate enough to be one of the
bipartisan members who served on this commission. I am very pleased
that Senator Gordon has brought this in. I think that he has done an
excellent job. In regard to the committee's amendment, I certainly think
that it has improved the work of the task force. I would support passage.
Question is on the adoption of the floor amendment.
A roll call was requested by Senator Gordon.
Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Klemm, Hollingworth, Cohen.
The following Senators voted No:
Yeas: 22 - Nays:
Floor

Amendment adopted.

Referred to the Finance Committee (Rule #24).
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state's responsibility to provide

an adequate

education.

MINORITY:
tee.

Inexpedient to legislate, Senator McCarley
Education Committee. Vote 2-3.

for the

commit-

MAJORITY: Ought

to pass with amendment, Senator Gordon for the
committee. Education Committee, Vote 3-2.

2001-1150S
04/10
to SB 138-FN-LOCAL
by replacing it with the following:

Amendment

Amend the title of the bill
AN ACT relative to the instructional and

operational costs of provid-

ing an adequate education.

Amend

the

bill

by replacing

all

after the enacting clause with the fol-

lowing:

Purpose; Intent. The general court finds that the duty of the state is
an opportunity for every child to receive an adequate elementary and secondary education. Educational competence is accomplished
through capable and thoughtful instruction. It shall be the responsibility
of the state to provide educational instruction. This responsibility includes
instructional costs related to providing an adequate education including,
but not limited to, classroom teachers, classroom materials, professional
development, building aid, and special education costs.
2 Application of Receipts; Excess Property Tax Payments. Amend RSA
6:12, I (www) to read as follows:
(www) Money received under 77-A, RSA 77-E, RSA 78, RSA 78A, RSA 78-B, RSA 83-F, RSA 108 46, ] and from the sweepstakes fund,
which shall be credited to the education trust fund under RSA 198:39.
3 Education Property Tax. RSA 76:3 is repealed and re-enacted to read
as follows:
76:3 Education Property Tax.
I. Through the fiscal year ending June 30, 2002, an annual education
property tax at the uniform rate of $6.60 on each $1000 of the Vcilue of
taxable property is hereby imposed on all persons and property taxable
pursuant to RSA 72 and RSA 73, except property subject to tax under RSA
82 and RSA 83-F.
II. Beginning July 1, 2002, an annual education property tax at the
uniform rate of $5.60 on each $1000 of the value of taxable property is
hereby imposed on all persons and property taxable pursuant to RSA 72
and RSA 73, except property subject to tax under RSA 82 and RSA 83-F.
III. Beginning July 1, 2003, an annual education property tax at the
uniform rate of $4.60 on each $1000 of the value of taxable property is
hereby imposed on all persons and property taxable pursuant to RSA 72
and RSA 73, except property subject to tax under RSA 82 and RSA 83-F.
IV. Beginning July 1, 2004, an annual education property tax at the
uniform rate of $3.60 on each $1000 of the value of taxable property is
hereby imposed on all persons and property taxable pursuant to RSA 72
and RSA 73, except property subject to tax under RSA 82 and RSA 83-F.
V. Beginning July 1, 2005, an annual education property tax at the
uniform rate of $2.60 on each $1000 of the value of taxable property is
hereby imposed on all persons and property taxable pursuant to RSA 72
and RSA 73, except property subject to tax under RSA 82 and RSA 83-F
1

to provide

[

:
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VI. Beginning July 1, 2006, an annual education property tax at the
uniform rate of $1.60 on each $1000 of the value of taxable property is
hereby imposed on all persons and property taxable pursuant to RSA 72
and RSA 73, except property subject to tax under RSA 82 and RSA 83-F.
4 State Board of Education Rulemaking Authority Amended. Amend
RSA 21-N:9, II (1) to read as follows:
(1 ) Special education programs affecting all educationally disabled
individuals, as authorized by RSA 186-C:5[7l and 186-C:16 and 186[

C 16,V ].
:

5 Special Education; Educationally Disabled Children in State Institutions. Amend RSA 186-C:19, II to read as follows:
II. For an educationally disabled child in a state institution, the responsible school district shall be liable for all expenses incurred in administering the law in relation to educationally disabled children except as
follows: For the 1982 and 1983 fiscal years, the responsible school district's
annual financial liability for a child who was enrolled at the Laconia state
school and training center as of July 1, 1981, shall not exceed the applicable state average per pupil cost as determined by the state board of
education, and the state shall be liable for the balaince of such costs which
shall in no case be tsiken from the $ 10,000,000 appropriated for stat e aid
,

under

RSA

186 - C 18
:

]

.

If more

than one school

district is liable for

such a

child during a single fiscal year, the total annual financial liability to the
school districts shall not exceed the applicable state average per pupil cost,
said liability to be prorated on a per diem basis. For such a child who is
enrolled at Laconia developmental services for less than a full year, the
liability for such costs shall be prorated on a per diem basis by Laconia
developmental services.
6 Pupils; Compulsory Attendance Amended. Amend RSA 193:1, 1 (c) to
read as follows:
(c) The relevant school district superintendent has excused a child
from attendance because the child is physically or mentally unable to
attend school, or has been temporarily excused upon the request of the
parent for purposes agreed upon by the school authorities and the parent. Such excused absences shall not be permitted if they cause a serious adverse effect upon the student's educational progress. Students
excused for such temporary absences may be claimed as full-time pupils
for purposes of calculating [ state aid under RSA 186 - C 18 and ] adequate
education grants under RSA 198:41.
7 School Money; Reimbursement Anticipation Notes Amended. Amend
RSA 198:20-d to read as follows:
:

198:20-d Reimbursement Anticipation Notes. Notwithstanding any
other provision of law to the contrary, a school district or a city with a
dependent school district may incur debt in anticipation of reimbursement
[ under RSA 186 C 18 and ] under RSA 198:42. The governing body, after
notice and public hearing, may elect to borrow such funds and to recognize the proceeds of the borrowing as revenue for property tax rate setting purposes by providing written notification to the commissioner of the
department of revenue administration stating the specific amount of borrowing to be recognized as revenue. Any borrowing under this section shall
be exempt from the provisions of RSA 33, relative to debt limits.
8 School Money; State Aid for Instructional Costs for Providing an Adequate Education. RSA 198:40 is repealed and re-enacted to read as fol:

lows:

198:40 State Aid for Instructional Costs for providing an Adequate Education.
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For the biennium beginning July 1, 2002, and every biennium therethe essential elements of an adequate education shall be:
(a) High quality classroom teachers.
(b) A commitment to ongoing professional development.
(c) Sufficient classroom materials to facilitate quality instruction.
(d) Adequate classroom space for instruction, and other school building construction and renovation needs pursuant to the school building aid
grant program set forth in RSA 198:15-a through 198:15-h.
(e) Special education services sufficient to provide a free and appropriate education to special needs pupils.
(f) Supplemental assistance to needy communities.
II. For the biennium beginning July 1, 2002, and every biennium
thereafter, the cost of the essential elements of an adequate education
as set forth in paragraph I shall be calculated as follows:
(a) The state shall be responsible for the cost of instructional services necessary to provide an adequate education to all public elementary and secondary school pupils. Each school district in the state shall
receive an amount equal to $42,500 multiplied by the most recent available average daily membership in residence for the school district, the
product of which shall be divided by 20.
(b) The state shall be responsible for the cost of professional development of instructional staff. The department of education shall determine the cost of professional development of instructional staff, provided that each school district in the state shall receive an amount equal
to not less than $50 per pupil multiplied by the most recent available
average daily membership in residence for the school district.
(c) The state shsdl be responsible for the cost of sufficient classroom
materials, textbooks, and other instructional supplies. The department
of education shall determine the cost of such materials, textbooks, and
supplies, provided that each school district in the state shall receive an
amount equal to not less than $100 per pupil multiplied by the most
recent available average daily membership in residence for the school
I.

after,

district.

(d) The state shall be responsible for the cost of programs and services for educationally disabled children in public elementary and secondary schools of the state and for programs and services related to English
as a second language offered in public elementary and secondary schools
of the state. Special education funds shall be distributed to school districts
on a per pupil basis calculated by the number of educationally disabled
children in each school district on September 1 of each school year, provided that not less than 10 percent of state funds appropriated in each
fiscal year shall be held in reserve for the purpose of reimbursing school
districts for extraordinary special education costs incurred in each fiscal
year. An extraordinary special education fund is established in the department of education. The moneys in this fund shall be nonlapsing and shall
not be diverted to any other purpose. School districts shall submit their
extraordinary special education costs to the state board of education by
June 30 of each fiscal year. The state board of education shall then verify
the cost and distribute the appropriate Eimounts for the previous fiscal
year on or before January 1 of each fiscal year.
(e) The state shall provide supplemental assistance to needy school

districts:
(f) The state shall be responsible for salaries, materials, programs,
or services which are deemed in legislation to be instructional in nature
and necessary for the provision of an adequate education.
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III. State aid for instructional costs of providing an adequate education shall be paid to school districts legally responsible for the education of pupils who attend approved schools within the district or in other
districts. Payment of such state aid for instructional costs shall be made
during the fiscal year in which such aid is due.
IV. State aid for instructional costs of providing an adequate education shall be disbursed to school districts in the form of block grants
calculated on a per pupil basis using the school district's most recent
available average daily membership in residence.
V. At the beginning of each biennium, the general court shall review
the provisions of this section to determine the need, if any, to adjust the
instructional costs of providing an adequate education.
9 New Section; Operational Costs for Providing an Adequate Education. Amend RSA 198 by inserting after section 40 the following new

section:

198:40-a Operational Costs for Providing an Adequate Education.
I. In addition to the provisions set forth in RSA 194, the school districts of this state shall be responsible for the operational costs of providing an education to all elementary and secondary school pupils. Such
operational costs shall include, but are not limited to:
(a) Building maintenance.
(b) Transportation of pupils.
(c) School district administration, including the costs of maintaining a school administrative unit.
(d) Extracurricular activities.
(e) Lunch programs and other food service programs provided at
the local level.
II. A school district shall be responsible for any other programs which
the school district determines are necessary to meet local educational
goals and objectives.
10 School Money; Determination of Adequate Education Grants Amended.
Amend RSA 198:41, 1 to read as follows:
I. Except for municipalities where all school districts therein provide
education to all of their pupils by paying tuition to other institutions,
the department of education shall determine the amount of the adequate
education grant for the municipality as follows:
(a) [ Multiply the average base cost per pupil of an elementary pupil
by the weighted average daily membership in residence for the munici pality;
(b)

Add to the product of subparagraph (a), 70 percent of the
municipality's apportioned transportation cost; ] Add the sums resulting from the calculations set forth in RSA 198:40, II(a)-(f).
[(e)] (b) Subtract from the simi of subparagraph [6^] (a) the amount
of the education property tax warrant to be issued by the commissioner
of revenue administration for such municipality reported pursuant to RSA
76:9 for the next tax year.
11 Repeal. The following are repealed:
I. RSA 76:3, relative to the education property tax.
II. RSA 186-C:18, relative to state aid for special education.
III. RSA 198:39, V-VII, relative to the definitions of "base expenditure per pupil," "average base cost per pupil of an elementary school
pupil," and "weighted pupils."
IV. RSA 198:39, 1(g), relative to excess education property tax payments deposited into the education trust fund.
RSA 198:46-47, relative to excess education property tax payments.

V
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VI. RSA 198:50-55, relative to education property tax hardship reUef.
VII. 1999, 338:21, relative to the repeal of the education property tax
and the determination of per pupil adequate education costs.
VIII. 1999, 338:22, relative to the repeal of education property tax

hardship

relief.

IX. 1999, 338:25, 1-II, relative to the effective dates of the repeals of
the education property tax, the determination of per pupil adequate education costs, and the education property tax hardship relief.

12 Effective Date.

Paragraphs

I.

July

1,

II.

I,

V,

and VI

of section 11 of this act shall take effect

2007.

The remainder

of this act shall take effect July

1,

2002.

2001-1150S

AMENDED ANALYSIS
This bill:
I. Provides for a division between the instructional and operational
costs in providing an adequate public education, requires that the state
shall be responsible for the full cost of instructional services provided
for an adequate education, £ind that local school districts shsdl be responsible for the operational costs of providing an adequate education.
II. Beginning July 1, 2002, decreases the rate of the education property tax by $1.00 per year until July 1, 2007 when the education property tax shall be repealed.

SENATOR MCCARLEY:
reviewed this

I rise as a member of the policy committee that
relative to the provision of an adequate education in
Hampshire. I rise to speak in opposition to the bill. I

bill,

the state of New
appreciate that it

is late. I know that Senator Gordon probably wants
have some time to walk through what is in his bill, so I am going to
keep my remarks, actually, as short as I can. As a policy committee, I
think that we are charged with analyzing the policy implications of what
is in legislation, and quite frankly, not necessarily spending a lot of time
on the dollars. Unfortunately, education and dollars these days, are very
hard to sever in terms of a discussion because as we all know, they are
very tied together; however, I have a number of questions about what
was in the amendment that we saw earlier this week, on this bill. Senator Gordon I take at his word, that he acknowledges those are questions
that need further work. I am not going to take him at task on any of
those this evening because I think that it is late, and I don't think that
it is the time to do it. I can guarantee you that I will be in Finance, if
that is how we are going to do this. What I want to speak to you about
fundamentally is why I cannot support this as a policy position for the
state of New Hampshire, in terms of the provision of an adequate education. Four years ago, when the first adequacy commission met, and the
gun work and the hired experts, they were trying to figure out the approach that the state wanted to take for the provision of an adequate
education and what should be involved in the definition of an adequate
education. What should be in that definition and how the whole process
should work as a starting point. The approach that is in this legislation
that Senator Gordon has brought forward was one that was considered.
It is used other places. This is a somewhat more minimalist, if you will,
approach to a market basket way of costing out an adequate education.
I am not suggesting that it isn't used at other places. I will say that as
a legislature, as an adequacy commission, the first one, and from that

to
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point forward, this legislature has chosen to believe that if we want to
look our citizens in the face and talk about how we are providing the
opportunity for children to have an adequate education, we should be
determining that, based on how our kids are performing, not how much
money we are spending on teachers, or not how much money we are
spending on text books, but how our children are performing, because
that is how we know if we are indeed providing an adequate education.
While we have started down that road, and the Adequacy Commission
and the legislature in the past three years, has continued down that
road, that is the approach that we took. We put in place a formula that
tried to reflect spending that was going on in districts that would perform at some rate, that we agreed as a legislature, though not perfect,
was a degree in which we were willing to accept that indicated that we
were indeed providing that opportunity for an adequate education. We
have continued with that approach. I believe, fundamentally, that that
is what our citizens expect. I believe that is what is the tenor across
this nation and across this world, about what we are talking about.
People regularly say, don't talk to me about how much money you are
spending on education, tell me how your kids are doing. I see the approach that is in this bill to be very different from that. I am not suggesting that you can't get to that as well, but in terms of where this takes
this, for where this state has been, and where I believe the state should
continue to go, I cannot, as a policy measure, support this legislation.
Thank you.

SENATOR GORDON:

I don't disagree with some of the things that Senado disagree with some of them. I have always been
a person who hasn't agree with the current adequacy formula. That
started with the original adequacy commission. I think that where Senator McCarley and I differ, fundamentally, is whether or not we believe
the current adequacy formula actually does measure performance. My
basic belief is that it doesn't. I know that there are other people who do
believe that. I don't believe that it is based on performance. I, in essence,
believe that it was based on the amount of money that two years ago,
we thought that we could afford. Basically we found ourselves backing
into a situation where, in my honest opinion, we justified that. But that
aside, I believe that there is another way of looking at this which makes
more sense for my constituents. That is my constituents would like to
know what they are paying for. I don't believe that under the current
adequacy formula that anybody can tell them what they are paying for.
In essence, we know that on an average, we are sending $880 million
over 200,000 kids, roughly $4,400 per student out to our schools. That
is the state commitment that we will be making next year, to the kids
in the state. The question is, and I would ask anybody: 1) if you can
explain to me how you calculate that; 2) what you are getting for that.
What is it that you are paying for? What is it that you are getting a
return for? Most importantly, how is it contributing to the quality of
education in the state? I think that those are all questions in my mind,

tor

McCarley

said.

I

I was particularly struck... this plan, of course,
some time now, and I feel that it makes more sense to pay

that remain unanswered.
I

have had

for

my

for the instructional cost of education. To tell
constituents that we
are going to send them out money so that they have a sufficient amount
of money to hire teachers, pay all of the special education costs, to have
classroom materials, to improve the skills of their teachers, to continue
to provide them with building aid. I think that all of those things are

extremely important. Those are where

we should

be focussing our

ef-
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for things... and then letting the locals define... and let them
their responsibilities are. I think that it is a better approach
biggest single conthan simply sending out an amount of money.
cern, and this comes from actually listening to the plaintiff's attorney
recently... ^ith Andy Volinsky, is the issue of what are we actually doing?
The original Claremont case was about the fact that not all towns are
equally endowed. Some have to work harder to actually pro\ide their
kids with an adequate education. I think that most of my constituents
know that. Their response to that, their gut response is. "then why dont
we send more money to those to\T.*ns that have the greatest need? VThy
are we sending out all of this money to all of the towns? "\Miy aren't we
forts.

Paying

know what

My

focusing on the towns that have the greatest needs?" I think that Andy
Volinsky the other day. said, "that is exactly what we should be doing.
We should be taking the S880 million and then ha\"ing a separate plaji,
over and above that S75 million, to actually send out money where it is
actually needed, for those towns that have to make a tax effort." But
the fact is, that would require us to spend S900 some odd million. Right
now, the House can't even figure out how to fund S8S0 million. So there
is no way that we can do that under the current adequacy formula that
I can see. So what I would like to see basically, is a different approach.
I don't think that we should just be looking at the menu of taxes that
we have to spend. I think that we should be looking at how we are
spending the money, and how we can get the money out where it is
needed, with a sense that we might be able to get some return. The
practical thing is. and Senator McCarley is right, there are a lot of
unanswered questions. There is no way that I can expect you to vote
today for SB 138. with the idea that we would pass it. send it to Finance, and have them do their quick overview today, and then send it
over to the House. But what I would like to have happen is. I would
like the Finance Committee to be able to consider this approach in doing
its deliberations, and its negotiations, to consider this as an alternative. So what I am hoping is. that we can send that over as a matter of
policy. That we can have that as part of the Finance Committee's arsenal, as a different way of approaching the problem. I would encourage
you to support this. I think that it makes sense. I think that it makes
sense in many regards. I might also say that the bill does have a repeal of the statewide property tax. which I think is also ver\- important to the communities out there. It lowers the statewide property
tax over a period of time, and does away with it over six years. The
statewide property tax has become inextricably linked to the current
adequacy formula. The fact is. we all know that we could give our communities a lot more money, if we raised the statewide property tax. We
could give our communities... if they asked for another dollar, we could
give them another dollar, but we have to go back to the statewide property tax. and say that we need S1.05 to do that. We can give you as much
as you want. That is the property tax shell game. But what I would like
to do is see us... because when we reduce the tax, we actually proWde
our communities with more real money. That is important. I %vould like
to see us reduce that tax over time, and find ways to substitute and fund
this with real money, not exchange a local property tax doUar for estate
property tax dollar. I am just as^ng for your support, basically to move
it out of the Education Committee, and move it into Finance, and let
them deal ^sith it when they compose their budget. Thank you.

SENATOR O'HEARN: I agree vsith Senator McCarley, that as a policy
committee, this was a verv difficult bill for us to deal with because there
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a lot of technical questions in this piece that are left unanswered. There
are a lot of pieces in it that are real questionable, and there are a lot of
pieces that I am not sure that it is the policy that I would definitely
support. Senator McCarley is right, we are trying to find out how our
children are performing. So four years ago when we dealt with this problem, we dealt with outputs rather than inputs. Part of those outputs
were the result of the NHEIAP tests. The NHEIAP tests are still going to be in place. Our report cards will tell us how our schools are
performing. I think that we all recognize what we have been through
in the past four years with this process. It has been very difficult for
us to get through. There are many measures that we have had to deal
with. It has not been easy. A lot of time and effort has gone on in the
past four years to get us where we are today. It is with hesitation that
I say this, but I think that it is time that we ought to take a step back,
give the opportunity for this to go forward. I challenge Finance to be
able to take a look at this and be able to work with this, so that they
can weigh both methods of what we are doing, so that we can make a
decision on which is the better direction for us to go. Senator Gordon's
bill does address inputs to educational adequacy. It does include teachers pay and benefits, professional development, materials and supplies
needed to teach, special education costs, building aid, which is outside
of this in the funding area, and shared responsibilities. It keeps the
is

NHEIAPs

in place, which is our assessment test. It keeps the purpose
of an adequate education as we passed into law, with a questionable
technicality that we probably would need to address. It also needs the
accountability piece, to assure our people that our adequacy is happening. It is difficult for me to do this after spending so much time and so
much effort in the last four years. Without the actual numbers, without
the definite policy in place, without knowing what the funding is, and
without knowing what the waiting or the targeting will be to our communities. But I am willing, at this time, to take a step back, let the
Finance Committee address this, and let's be able to take both policies

that we have coming forward, and weigh them, and see which
better direction to go in.

is

the

SENATOR GATS AS:

I certainly give great credit for Senator Gordon for
think that something has to come to the table that we can
an intelligent manner to find out what funding should be, and
whether the testing that we are asking for is working, and how we are
going to send the money to communities and what we are getting back
for those dollars. I think that it is an important issue. I think that Finance needs to look at it. I believe that the policy committee should at
least be there to guide us through the policy portion because it doesn't
talk entirely about policy. I think that the Finance Committee should
look at the dollars and how they are being spent. Thank you.

his work.
look at in

I

SENATOR BURNS:

I rise in favor of SB 138. The one thing that it does
hires and pays teachers. We all say that the school hinges on good
teachers. If we have good teachers, we have students that are willing and
able to perform. So that is one of the reasons why I am so much enthused
over this bill, because we are paying teachers. We are also paying special
education. If we do this, we know that teachers are going to be funded,
which is going to get bigger and bigger as time goes on, and the special
education is going to be funded. I rise strongly in favor of SB 138.

is it

SENATOR LARSEN: I am willing to take this down to
at

it

some more, but

it

looks awfully familiar. It

is

Finance and look
one which we have
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seen before. I continue to have problems with it. I think that we will
continue to see these problems. The biggest problem is that I am not
sure that if tested, that this would pass the adequacy standard. I am
not sure that if you fund teachers' salaries, but you don't fund building
maintenance and transportation, we open ourselves for challenge that
you have got... you are paying for the cost of educators, but there is no
place to educate them, nor is there a way to get the student to the school
that they are supposed to be educated at. I am worried about some features of this, in that appears to eliminate catastrophic aid. In doing so,
and incorporating a special education fund into our calculations of adequate education, we in essence, are lowering our support for the general per pupil cost of educating a child. Over the long-run, we may in
fact lower that per pupil support. There are problems with this. I understand that you need a vehicle, but I think that we have to be very
wary of jumping on this train, because I think that it will not take us
to that place that

we want

to get to

SENATOR FERNALD: The Supreme
ing,

we were sworn

in five

which

TAPE CHANGE

was going to start by saymonths ago and guess what? Finally we are
Court...!

talking about school funding. Isn't it great now to finally be here. Well
it is kind of late tonight. The Supreme Court said that we have got
to define an adequate education and determine its costs and find the
money. And Andru Volinsky and the Claremont coalition towns held a
press conference a couple of weeks ago and said "gee, you guys haven't
been doing a good job in defining adequacy and determining a number,
can't we have a new process and so on and so forth..." I said, "we are not
having any trouble defining adequacy, we have jumped to the third step,
we don't want to raise the money, and so then we are reverse engineering into defining adequacy to bang down the number as far as we can,
because we know how much trouble we are having raising the money."
I have talked with Senator Gordon in the past about this approach. The
inputs approach instead of the outputs approach. I prefer the inputs
approach. I think that logically, it is a better approach. But, when I look
at this bill, it is incomplete. Our obligation is to fund an adequate education. And yes, you need teachers and instructional materials and special education to educate children, but you do need heat, and you do need
electricity, and you do need buses to get the kids to school. Those things
aren't in here. I think that if we are going to be doing an inputs approach, but then we are going to leave a whole bunch of obvious inputs
out, we are just going to be back in court with the plaintiff towns saying "you left stuff out" which is basically what they are saying to us now
anyhow, but only they are looking at the outputs approach right now. I
like the approach, but I don't like the product.

SENATOR DISNARD: You all know my background of 24 years as a
public school superintendent. I like the approach, but don't think that
we are going to know in a week or two what each district may be able
to expect, and what the costs are going to be with their regular budget.
For example, take a look at line 12. Already I had six calls this morning fi-om school administrators in the state. "The state shall be responsible for the full cost of instructional services necessary to provide an
adequate education." In fairness to the author, it mentions what that
means. When I first saw that, I said "wow". Without asking questions,
that only means $42,500 for every 20 pupils per teacher. It doesn't mean
one of the highest cost in school today... teacher aides. It doesn't address
what negotiated items school districts already have. I am not doing this
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I am just trying to point out that it is going to take some
some work, more accuracy, to be able to go back to our school
districts and say, "this is what SB 138 does for you." What you didn't hear
is, we would not have the catastrophic aid, how much your town, after

to find fault.

time, and

the first $25,000, approximately, for $200,000 cost, special need children
get 80 percent. That is all going to be melded together for $28 million
approximately. For all of the special education, which is probably right,
and probably good, but we have to realize that it is going to take time
and work on someone's part, to be able for us to go back and show our
people, and to make an intelligent decision, which is the best. I would
like to commend the author.

SENATOR MCCARLEY:

Senator Gordon, you indicated in your testithat the more we can lower the statewide property tax, that is
more, I believe that you said, "new dollars that we can get to our community". Would you believe that I agree with you, unless of course, we
are dropping the actual cost of adequacy from something like $881 down
to $825. Very quickly those new dollars begin to shrink. I am just wondering if you would agree with me on that, in the aggregate, appreciate
individual districts, but...?

mony

SENATOR GORDON:

First of all, I agree with you that just as I indicated
you reduce the statewide property tax and you have the
same commitment, you end up sending more money out to your communities. I also agree with you that if you lower your commitment on any
plan, you are going to get - the communities will get less money. But it
is also true that you might be able to lower your commitment, lower the
statewide property tax and end up sending out exactly the same amount
of money to the communities.
before, that

if

SENATOR MCCARLEY: Thank
Amendment adopted.

you.

Referred to the Finance Committee (Rule #24).

SB

48, relative to the rental of shared living facilities. Executive Departments and Administration Committee. Vote 3-0. Ought to pass with
amendment. Senator Prescott for the committee.

2001-1118S
05/03

Amendment

to

SB

48

Amend the bill by replacing all after section 2 with the following:
3 New Chapter; Rental of Non-Owner Occupied Shared Facilities. Amend
RSA by inserting after chapter 540-A the following new chapter:

CHAPTER 540-B
RENTAL OF NON-OWNER OCCUPIED SHARED FACILITIES
540-B: 1 Definition; Non-Owner Occupied Shared Facility.
I. A "non-owner occupied shared facility" means real property rented
for residential purposes which has separate sleeping areas for each occupant and in which each occupant has access to and shares with other
occupants one or more significant portions of the facility in common,
such as kitchen, dining area, bathroom, or bathing area, for which the
occupant has no rented right of sole personal use.
II. A non-owner occupied shared facility shall not include:
(a) Facilities rented to transient guests intended for use of less
than 90 days.
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(b) Rooms in hotels, motels, inns, tourist homes, and other dwellings rented for recreational or vacationing use.
(c) Rooms provided ancillary to other primary purposes such as
jails, student dormitories, nursing homes, hospitals, group homes, and

emergency shelters.
540-B:2 Nature of Tenancy. Every tenancy shall be deemed to be at
will, and the rent payable as agreed, unless a written contract defines
the terms of the tenancy differently. Except as otherwise provided, a
verbal rental agreement shall be permitted.
540-B:3 Termination of Tenancy; Notice of Termination.
I. The owner or agent of the owner of a non-owner occupied shared
facility may terminate any tenancy without stating any reason. A written 30-day notice of termination shall be required.
II. The owner or agent of the owner of a non-owner occupied shared
facility may terminate any tenancy for non-payment of rent. A written
7-day notice of termination shall be required.
III. The owner or agent of the owner of a non-owner occupied shared
facility may terminate any tenancy for damage to the premise, or behavior of the occupant or guest of any family member of the occupant which
adversely affects the health or safety of the other occupants, or material breech of any rental agreement. A written 72-hour notice of termination shall be required.
540-B:4 Termination by Occupant. An occupant may terminate any at
will tenancy by a written 30-day notice or in accordance with any notice requirement of a written rental agreement.
540-B:5 Services of Notice.
I. The owner or agent of the owner of a non-owner occupied shared
facility shall give the notice of termination personally to the occupant or
attach the notice to the primary entrance to the occupant's separated area.
II. The occupant shall give the notice of termination by the same
method used to pay rent or in accordance with any written rental agreement.
540-B:6 Possessory Rights. The occupant shall have no possessory rights
to any portion of a non-owner occupied shared faciUty. The owner or agent
of the owner may request law enforcement intervention for any behavior
if such action is deemed necessary. The law enforcement officer shall not
be precluded from any normal response based on the fact of the rental
agreement.
540-B:7 Remedies. Violations of this chapter shall be subject to the
remedies set forth in RSA 540-A:4.
540-B:8 Possession. The owner or agent of the owner of a non-owner
occupied shared facility may take possession of the separated areas used
by the occupant at the end of the notice period. The owner or agent of
the owner may request law enforcement intervention as necessary.
540-B:9 Personal Property. The owner or agent of the owner of a nonowner occupied shared facility shall retain and exercise reasonable care
in the storage of the personal property of the occupant who has vacated
the premises for a period of 3 days after the date on which such occupant has vacated. After the 3-day period, the owner or agent of the owner
of a non-owner occupied shared facility may dispose of such property
without notice to the occupant.
540-B:10 Security Deposit. The owner or agent of the owner of a
non-owner occupied shared facility may require a security deposit in
an amount to be determined by the owner or agent of the owner. If
the deposit amount is more than the equivalent of 30 days rent, there
shall be a written instrument acknowledging receipt and explaining
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shall be maintained and when it shall be returned.
no written agreement, the deposit shall be returned within
20 days after the occupant has vacated.
4 New Subparagraph; Actions Against Tenants; Owner Occupied Shared
Facilities Within Definition of "Nonrestricted Property". Amend RSA
540: 1-a, I by inserting after subparagraph (d) the following new subpara-

where the deposit
If

there

is

graph:
(e) Owner occupied shared facilities. For purposes of this subparagraph, an owner occupied shared facility means real property rented for
residential purposes which has separate sleeping areas for each occupant
and the owner and in which each occupant has access to and shares with
other occupants or the owner of the facility one or more significant portions of the facility in common, such as kitchen, dining area, bathroom,
or bathing area, for which the occupant has no rented right of sole personal use. An owner occupied shared facility does not include rooms in
hotels, motels, inns, tourist homes, and other dwellings rented for recreational or vacationing use or rooms provided ancillary to other primary
purposes such as jails, student dormitories, nursing homes, hospitals,
group homes, and emergency shelters. Nor does this chapter apply to
owner occupied facilities if they are rented to occupants for less than 90

days.
5 New Section; Hotels, Tourist Cabins, Etc.; Applicability to Owner
Occupied Shared Living Facilities. Amend RSA 353 by inserting after
section 10 the following new section:
353:11 Applicability to Owner Occupied Shared Facilities.
L For purposes of this section, an owner occupied facility means
real property rented for residential purposes which has separate sleeping areas for each occupant and the owner and in which each occupant
has access to and shares with other occupants or the owner of the facility one or more significant portions of the facility in common, such
as kitchen, dining area, bathroom, or bathing area, for which the occupant has not rented right of sole personal use. An owner occupied
shared facility does not include rooms in hotels, motels, inns, tourist
homes, and other dwellings rented for recreational or vacationing use
or rooms provided ancillary to other primary purposes such as jails,
student dormitories, nursing homes, hospitals, group homes, and emergency shelters.
II. The following sections of this chapter shall apply to owner occupied shared facilities that are rented to occupants for less than 90 days:
(a) RSA 353:1, except that the owner of the shared facility shall not
be required to provide a suitable safe for the occupants' valuables.
(b) RSA 353:2, relative to fire losses.
(c) RSA 353:3-c, relative to ejection of guests.
(d) RSA 353:7 through 353:10, relative to defrauding an innkeeper.
6 Effective Date. This act shall take effect January 1, 2002.

2001-1118S

AMENDED ANALYSIS
This

bill

distinguishes between non-owner occupied shared facilities,

owner occupied shared facilities rented to occupants for less than 90
days, and owner occupied shared facilities rented to occupants for 90
or more days.
A new statutory chapter governs the rights and remedies available to
the owner and occupants in the context of non-owner occupied shared
facilities.
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Owner occupied shared facilities rented to occupants for 90 or more
days are treated as nonrestricted property for purposes of the rights and
remedies available to the owner and occupants under RSA 540.
Owner occupied shared facilities rented to occupants for less than 90
days are governed by certain provisions of RSA 353, relative to hotels
and tourist

cabins.

SENATOR PRESCOTT:

After amending this bill, the committee voted
that this bill ought to pass. The intent of the bill is to alleviate concerns that landlords may have in renting out rooms to tenants. Under
current legislation, it can be difficult to evict a tenant who is not conducive to the environment desired by the landlord. As amended, this bill
would allow for immediate eviction of a tenant by a landlord who lives
in the same common space used by the tenant. For example, if an owner
of a house is renting a bedroom in that house, he or she has the right
to evict someone immediately. If the owner does not live in the facility
being rented, then less stringent eviction procedures would follow, such
as three days, seven days, etceteras. This legislation should encourage
more owners to rent out facilities with the assurance that they can take
quick, effective steps, to evict someone if needed. This can help to cut
down on the affordable housing shortage that is currently gripping large
areas of our state. As mentioned earlier, the committee voted 3-0 that
this bill ought to pass as amended. I encourage the full Senate to do the
same. Thank you, Mr. President.

3-0

SENATOR FERNALD: Senator Prescott, as I read this bill, it creates a
whole different eviction process for this type of rental property. Why are
we

singling out this type of rental property for a different eviction process?

SENATOR PRESCOTT:

It is quite similar to if your mother rented one
that you may have grown up in, and that was similar to... if that same person rented the bedroom in your mother's home,
rented a hotel room, and started to destroy the hotel room, that person
would be able to be evicted immediately if he were in a hotel room. As
existing law is today, that person can't be evicted from your mother's bedroom. It may even be your own bedroom that you used to sleep in, that
he or she is destroying. That person, in current law, cannot be evicted
immediately, so we are changing that in SB 48.

room out

of the

home

SENATOR FERNALD:

But if your mother has a two-family house and
she rents out one apartment and she lives in the other, we are going to
treat it differently than if she is renting out a room?

SENATOR PRESCOTT:

Correct. It is a owner/occupied shared living
space, is one part of the bill. The other is a non-owner occupied living
space that is shared by the renters, not by the owner, such as a tenement house that would have common bath and kitchen facilities, but
separate rooms. That is in the second part of the bill. So those would be
less stringent. You can't be evicting them immediately, but have to give
three-days notice, as explained. Three-day written notice for lack of payment for the rent. Seven-days notice for... I would have to read the bill
again. It delineates those frequencies that eviction can take place.

SENATOR FERNALD:

Senator Prescott, did you say that this bill. .again,
think that as I read this, it applies to... I don't see that it is owner/occupied. I thought that you said in your comments, that we were talking
about owner/occupied, like someone renting out rooms in their house?
I

.
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There are two parts to this bill. One is owner/
and one is non-owner/occupied, com-

living spaces

living spaces.

SENATOR HOLLINGWORTH:

Senator Prescott, unfortunately, I don't
but I was given some information that
says that the current law, RSA 540: 1-a already enables a rooming house
operator, to lock an occupant out of his home without any process whatsoever, until the occupant has lived there for 90 consecutive days. Thus,
under current law, the owner can get rid of any undesirable occupant
before he obtains a legal status of tenant. So I don't understand how this
is correcting a problem?

know an awful

lot

about this

bill,

SENATOR PRESCOTT: After legal status of tenant takes place, and the
owner of the property would like to evict someone that is renting out a
bedroom in their own home, this bill would allow them to evict that person immediately.

SENATOR HOLLINGWORTH:

But this goes well beyond that. That
was a person in the home, and I understand the purpose
of that, and I think that most people share the thing that if you were
renting out a room in your own home, then you should have the right
to ask that individual... to be able to put that person out, which was the
intent of the original bill. But you have gone well beyond that, because
it... all that they have to be to become a tenant is to share a bathroom.

was when

it

That, well, I find that to be a strange set of circumstances. It says, "if
the owner of a shared facility gives the occupant a seven-day notice to
leave, alleges nonpayment of rent, a 72 hour notice, alleging damage
or dangerous behavior, the occupant must leave or risk arrest." This
is only an "alleged." The occupant has no form to contest the owner's
allegations and can be made homeless in the complete absence of due
process. I mean, isn't that what is happening here?

SENATOR PRESCOTT: Thank you for your opinion.
SENATOR HOLLINGWORTH: No, I am asking you.
did you not hear. .was there a public hearing.
.

Senator Prescott,

.

SENATOR PRESCOTT: Yes.
SENATOR HOLLINGWORTH: Did no one point that out?
SENATOR PRESCOTT: No, this was the census of the public hearing.
SENATOR HOLLINGWORTH: There was no one who pointed out the
fact that there is

no due process?

SENATOR PRESCOTT:

I

would have

to review

my

notes of the public

hearing.

SENATOR HOLLINGWORTH: Thank you.
SENATOR PRESCOTT: Thank you.
SENATOR LARSEN: I sit on the Executive

Departments and Adminisand I was concerned about its
effect. I know that the original sponsor's intent was only to address. .and
I think that everyone agreed with that intent, to address the problem of
that if you offer for rent, a room in your house, you ought to have the right
to evict someone who is unsuitable for living with you, in your own house.
That was my understanding of the original intent of this bill. During the
process of the hearing, people began to think that they could include some
additional language which would deal with rooming houses. The amendtration Committee,

and

I

heard this

bill,

.
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ment that is printed on page 27 and 28 of the Senate Calendar, changes
dramatically, landlord/tenant rights. Senate Bill 48, under this version,
denies a person who lives in a shared facility, the status of tenant simply
on the basis that they share a bathroom with other occupants, no matter
how long the occupant might have resided there. As Senator Hollingworth
pointed out, under current law, there is a statute, which enables a rooming house operator to lock an occupant out of his room, until the occupant
has lived there for 90 days. That is under current law, and an owner can
get rid of an undesirable occupant before he obtains legal status of a tenant. So right now, there is basically a probationary period for tenants.
They don't have any rights in their first 90 days of living in a rooming
house. That has been a negotiated thing that we worked on with landlord/
tenant laws over the years. It has been a balance between the rights of
landlords and the rights of tenants. This amendment, seriously shifts into
the rights of landlords and away from the tenants rights, who after 90
days of living peaceably among other people in a rooming house, could
somehow lose all of their rights now, under this amendment. It is an eleventh hour... did not have a hearing amendment. .it is almost nine o'clock
at night and we are somehow going to change the rights of tenants. It
makes no sense. If you look in section four on page 28 of the amendment
that is printed, it says, "if the owner/occupant has access to, and shares
with other occupants, any facilities in common, such as kitchen, dining
or bathroom or bathing area..." that at that point, they lose their rights
to be under tenant/landlord rights. If the owner of a shared facility gives
the occupant a seven-day notice to leave, alleging nonpayment of rent
or 72 hour notice alleging damage, the occupant now has to leave or risk
arrest. The occupant has no forum to contest the owners allegations and
can be made homeless in the complete absence of due process of law. This
is the wrong night to do this. It didn't have a full discussion in committee. It was an amendment added on mostly in executive session.
There is... you will notice that the amendment was added with a 3-0
vote. I admit that I was absent at that executive session, but it is not
something which I think that we ought to do tonight. I think that we
might be wise to move to table this bill.
.

Recess.

Out of Recess.
Senator McCarley moved to have SB 48,
living facilities, laid on the table.

Question

A roll

is

call

relative to the rental of shared

on the tabling motion.

was requested by Senator Larsen.

Seconded by Senator Roberge.
The following Senators voted Yes: McCarley, Disnard, Femald,
Pignatelli, Larsen, O'Neil, D'Allesandro, Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 9

Motion

tell

I

now have had more chance

to

read the

in conjunction with bill 353 and 540.
is that for the most part, this is a poorly drafted bill,

detail

you

Nays: 13

failed.

SENATOR FERNALD:
more

-

and read

it

bill in

What

I

and

think

I

will
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does things that people do not intend. Looking at the first secnon-owner occupied shared facilities,
under our current law... under our current eviction law, that would be
what we call a restricted facility or a restricted property. That means
that if you want to evict someone for nonpayment of rent, it is sevendays notice. Well this says the same thing. Seven-days notice. If you
want to evict someone for violation of a lease, it is 30-days notice. This
bill would make it 3-days notice. If you simply want to evict someone
because you want to get rid of them, for no particular reason, just because, "I don't like your face", you can't do that with a restricted property. You have to give the tenant a good cause to boot them out. Of course
a good cause could be that they violated the lease or are not paying the
rent. There are a lot of reasons. You have damaged the property, you are
mean, you have a loud dog, you are not cleaning up after your dog.
Whatever it might be. There are lots of good causes. But you have to
have a cause to get rid of a tenant, if you are a non-owner/occupied
multi-unit property. This bill would allow that you could get rid of tenants for no reason at all. Just 30-days and I want you out of here. So we
are changing, fundamentally, the eviction law of the state. Only for this
type of property, but we are making a complete change from what we
do now. Also, under our current law, the only security deposit that you
can take is one months rent. This bill allows these sort of landlords to
take more than one months rent. Why? I don't know. On the second page,
the provision that has to do with the owner/occupied shared facilities, I
think, is a good addition. I support that. Section four of the bill is good.
Section five of the bill is the part that is the most messed up, in my
opinion, because RSA 353 has to do with hotels, tourist cabins etcetera.
If you are a hotel keeper, or if you are renting out cabins on a short-term
basis, and you have a guest that you don't want anymore, you just tell
them to go. If they don't get out, they are guilty of a violation. You call
the police, and they haul their behinds out of there. If we adopt section
five of this as law, we have said that any owner/occupied facility that is
this shared-common area setup, now, I guess, is considered a hotel. And
you can just boot people out with no notice at all. Which contradicts the
first part of the bill or the second part, which suggests an owner/occupied at least has to go through some process with notice and so on. So
part five of the bill contradicts part four. I don't know why it belongs with
hotels and tourist cabins because if you are renting out your house as a
rooming house, you are not a hotel, you are a longer term facility. I think
that this... I don't know where this came from. I don't know who we are
trying to protect. Part four of the bill, I think is fine. But the rest of it,
I think, is a mess, poorly drafted and not thought out. Complete change
from what we are doing now in tenancy laws and that we shouldn't do
that

it

tion of the bill having to do with

it.

Thank

you.

SENATOR

FRANCOEUR: Currently you get a 30-day notice. In the bill
in section three, "owner/occupied shared facility may terminate tenancy
with a 30-day notice for any reason." Then it goes on at the bottom and
it talks about the fact that you can only do it with a "seven-day termination for non-owner/occupied for these reasons. Damage to the premises, behavior of the occupant, guest, family member, occupant which
adversely affects the health or safety of other occupants, material breech
of any rental agreement.
72-hour termination is required." So we tried
to match or give more teeth, to be able to deal with people that are out
of control. The problem that we heard in committee over and over again
this year, is that there is no place to rent, because people aren't doing

A
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because they don't want to deal with the current structure. You have
somebody in there damaging it, and by the time that you get them out,
they have destroyed it. You go to the second part of the bill. "Owner/
occupied." This is when you are going to rent a room, in your house, to
somebody, so that if you get a college student that wants to come in and
you want to rent a room out, to give you some more protection. This
protection only lasts for 90 days. After that, they go under the same tenant/landlord, which is section 540 of the RSA's, which everybody else
does. But in the first 90 days, you have somebody living in your house,
with your family, with your wife, with your kids. If this person does any
damage or threatens anybody, you have to go back and go through all
of this process to get them out. So we thought that by putting this in the
innkeepers statute, which is exactly the same way that the innkeepers
have today, that if you don't pay your rent, you damage the place, the
police department comes down and takes you out, and you are out the
door. So if you want to have rental space for people to come in and to
rent space in your house, and you want to give that person the most
protection that you can. Otherwise you are never going to get them there.
They are not going to come. That is all that I hear from people, who try
and offer space to students or whether it is others, to come into their own
house, they don't want to do it today, there is no protection. There isn't
enough protection for them, because the law doesn't allow it. So when
Senator Johnson brought this bill in, I talked to him about it and we
worked up this amendment. There were sections in this bill... the first
section, which I thought was pretty much agreed upon. The second section, we tried to make it stiffer to get more protection, open up more
rental space for people, and that a homeowner would feel protected by
the law instead of put out by. That is what we hope this bill does.
it

SENATOR HOLLINGWORTH: Senator Francoeur, is there, in your mind,
no difference between somebody having what they considered... that they
rented this room or this space in someone's home, that they think that
they... sometimes they bring their own furniture, too, and they think of it
as a long-term place that they are going to go. A hotel or motel is usually
occupied for a specific length of time. They rent it for a week or two weeks,
a couple of days. You don't mean to imply at all, that somebody who rents
a living space, is the same as somebody who rents a room in a hotel, I hope?
SENATOR FRANCOEUR: What I am saying in here, I think that a person's
home

is a special place. They need more protection than anywhere else.
This current statute is what you have in the hotel/motel industry. This
gives them at least the same protection as them. So we thought that
where an individual's house, and they are trying to help somebody out,
if it isn't working, that they should have the most protection allowed to
them by law, to at least be able to deal with a bad situation.

SENATOR HOLLINGWORTH: Most of us
way

for that individual,

who

it

happens

agree that there should be a
be their home, but this bill

to

reaches far beyond that.

SENATOR FRANCOEUR:

If that is a do you believe, I don't agree that
reaches beyond that. I think that it gives the individual that owns the
house the most protection possible, so that individual can deal with a
it

bad

situation.

SENATOR BURNS: I rise to speak in favor of the bill.
SENATOR LARSEN: I really don't think that we should
to continue to debate the part that

we

all

be twisting this
agree upon, which is the owner/

SENATE JOURNAL

546

9

MAY

2001

occupied dwelling facilities, shared facilities. The real issue is the first
part of the amendment, which talks about non-owner/occupied shared
facilities. It defines it as someone who shares something as simple as a
bathroom down the hall, in a rooming house. It includes a large majority, a large number of your constituents. Many of us have shared rooming houses in our district. This takes away the rights of those people, to
have their belongings in a place, to feel like they live in a home. If you
have homeless problems now, what are we going to have when you get
a random landlord deciding that they want to boot someone, who now
has lost all of their tenants rights, because we, at the midnight hour,
have eliminated their rights to due process. It is wrong. It is really
wrong. That first part of this amendment, the amendments which relate to non-owner/occupied shared facilities, that is the problem. It is
really the wrong thing to do tonight, to pass this.

SENATOR MCCARLEY: Senator Larsen, as I understand, you sit on the
committee. There seems to have been a lot of agreement around the
owner/occupied piece that Senator Francoeur spoke so eloquently about,
in terms of giving protections to our moms, who might have somebody
in their house. So why was there an addition, during the executive session, of all of the other language?

SENATOR LARSEN: It was the interest of one of the Senators on the
committee, to redraft this, to accomplish something which he and one
of the lobbyist felt was trying to accomplish. There may have been an
intent that it would somehow increase affordable housing, but in fact,
it could cause a more severe problem, which is arbitrary releasing of
people, who feel like they live in a permanent status. All of a sudden,
they are losing their permanency. Maybe they have annoyed the landlord, and now they have no rights. It was not... you will notice that it
is a 3-0 vote. It was not... the amendment did not have a hearing. The
amendment was mentioned, perhaps in the hearing, but the amendment
did not have a hearing. It did not have a full public hearing. As I see it,
it creates a dangerous change in the balance of landlords/tenants rights
in this state.

Thank

you.

SENATOR COHEN:

Senator Larsen, do you
ments and Administration Committee?

sit

on the Executive Depart-

SENATOR LARSEN: Yes.
SENATOR COHEN: Was there a problem that came up that this amendment is addressing, that the people spoke about, that
amendment of this nature?

called out for

an

SENATOR LARSEN: My recollection is that there were in fact, no landlords and only tenants perhaps, by chance, in this room, during the
hearing. We did hear of the problem of the owner who perhaps, wanted
to have the right to get someone out of their owner/occupied shared facility arrangement. But there were no... my recollection is, that there
were no problems brought up during the hearing, no issues other than
some interest to accomplish this because some people felt it was a vehicle for accomplishing changes.

SENATOR HOLLINGWORTH:

Senator Larsen, in the innkeepers, we
the police, to have someone evicted from the
premises because of behavior, we are required to return... if they have
paid in advance, a portion of that rent. Was there anything in there
that requires the return of any rent if the individual is evicted?
are required,

if

we

call
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SENATOR LARSEN:

I have no recollection of a discussion on that, nor
seen anything in the language which talks about if you have just
paid your rent £ind you have at least 28 days left. .1 don't believe that there
is any language that talks about repayment of that unused portion.

have

I

.

SENATOR HOLLINGWORTH: Thank you. Was there any... usually when
you

call the police to evict someone, the police ask for both sides of the
situation. Is there anything. .there needs to be some real proof that what
you are alleging to the police officer, to believe that the reason that they
are being evicted is a legitimate cause. Is there anything of that nature?
.

SENATOR LARSEN: I haven't seen anything that gives a balance to the
evicted person to be able to state their side of the story. It is entirely
allegations.

SENATOR FERNALD: I think that I understand a little better, what the
intent here was, since Senator Francoeur spoke. What I think that I
understand is, that if you are an owner/occupied facility, and it has been
less than 90 days, you can treat the tenant the way that you would treat
a hotel guest. You can evict them on the spot. On the one hand, I am not
sure that is the right thing to do, but I also think that I am not sure that
really helps the homeowners renting out the rooms, because to evict
someone on the spot, if you are a hotel owner, and I don't mean to speak
out of turn with respect to Senator Hollingworth, but anyhow, what I
understand from the statute is, that if you are going to be a hotel, you
have to have a guest register and you have to have a departure time.
Then to get rid of someone, you have to say that they have stayed beyond their departure time. I don't know people who take in college students, who put down, "you are leaving tomorrow, with a thought that if
they act up tonight, that tomorrow morning, we can boot them out." So
I am not sure that if trying to get all of these people taking in students
into RSA 353 is really going to work, unless all of these people are going to start running guest registers. Let's look at the owner/occupied
people who have the kid in there for more than 90 days. Section IV of
the bill gives that owner/occupied person, less rights than the nonowner/occupied. The non-owner/occupied facility can boot someone out
on three-days notice. But the owner/occupied, they're in the tenant/eviction statute, which means that they have to give seven-days of notice for
nonpayment of rent, and 30 days notice otherwise. So if your intention
was to give the old lady renting out to the college students extra special
protection, you are giving her less protection than the non-owner/occupied
person with the same facility. Again, I just think that this is poorly drafted
and thought out, and I can't believe that we would pass this.
on the adoption of the committee amendment (1118).
A roll call was requested by Senator Francoeur.
Seconded by Senator Hollingworth.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton,
D'AIlesandro, Klemm.

O'Heam, Francoeur, Barnes,

Prescott,

The following Senators voted No: McCarley, Disnard, Fernald,
Pignatelli, Larsen, Gatsas, O'Neil, Hollingworth,

Yeas: 13

Amendment adopted.
Ordered to

third reading.

-

Nays: 9

Cohen.
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SB 179-FN, relative to procedures for bid listing for state construction contracts. Executive Departments and Administration Committee.

Vote 3-1. Inexpedient to legislate, Senator Prescott for the com-

mittee.

SENATOR PRESCOTT: The Executive

Departments and Administration
Committee found SB 179 to be inexpedient to legislate at this time. Based
on this, I would like to recommend that full Senate do the same. Thank
you, Mr. President.

Committee report of inexpedient

SB

to legislate is adopted.

181, relative to the manufacture, sale, or installation of certain
detectors.

smoke

MINORITY REPORT:

Inexpedient to legislate. Senator Prescott for
the minority. Executive Departments and Administration Committee.
Vote 1-2.

MAJORITY REPORT:
ity.

Ought to pass, Senator Flanders for the majorExecutive Departments and Administration Committee. Vote 2-1.

SENATOR FLANDERS: As most of us have smoke alarms in our homes,
how many times have we disconnected the one in the kitchen because the
husband was cooking and burned the bacon or whatever, and you had to
go over and take the battery out and put it on the counter, and then you
forget to put it back in, and then you go to bed... and you may forget the
next day or the next day, or the next day? All of us have seen this happen. Senate Bill 181 is a bill that came to us from our state Fire Marshall.
It basically says that we should. .in the state of New Hampshire, piirchase
smoke alarms with a ten-year battery. There are a couple of reasons why
this is being recommended by the fire marshall. One being because there
.

a delay on the alarm. If the husband is cooking bacon and it goes off,
you go over and push a button on it, and it goes off for 15 minutes. But it
automatically comes back on. Sounds like a great feature to me. We had
a lot of testimony on this in the hearing, and basically, the cost is not a
thing that is going to cause any problems. Smoke alarms cost anywhere
from $7-$10. The alarm with a ten-year battery is around $14. Let me
explain that you do not really replace the battery in this. You buy the
whole alarm and you put it up, and it stays there for ten-years. You are
going to hear, in the minority report, that there is no such thing as a tenyear battery. There is in the reading that I have. I am trying to make this
short, that the UL is approving ten-year batteries. What I want to basically say is the reason that I supported this is that it came out of the
majority report of ought to pass, is we have a fire marshall, and you
probably have all met him. .he is a pretty sharp guy. He was not able to
come to the hearing, but he sent one of his deputies. He is very much
in favor of this. He tells us that by going to a ten-year battery, it will save
lives and it will save fire damage. They gave us a case in Concord where
a detector had been disabled on a Saturday night before because somebody was cooking chicken, and it set the alarm off and they disconnected
it. There was a fire, and one woman and her daughter were killed. So
when you vote on this, please remember that our state Fire Marshall has
told us that it is safer, and it saves lives and it is his recommendation.
I ask you to support the committee report of ought to pass. Thank you.
is

.

SENATOR PRESCOTT:
I

I

I rise to state my concerns concerning the bill.
agree with all of the merits that it can accomplish. The problem that
have is that UL has only tested and certified one detector/battery
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combination from one manufacturer that says that this
life.

549
is

a ten-year

Our New Hampshire Constitution wants

to protect the citizens
have slight instances of

against monopohes, and I feel that this may
this occurring. The idea of labeling all smoke detectors requiring a ten
year battery, when there is only one that is certified for that, is not

something that I would vote for.
Thank you very much.

I

believe that

it

would create a mo-

nopoly.

SENATOR JOHNSON:

Senator Flanders, what would happen if my little
he had a couple of hundred of the other smoke
detectors in stock, and this bill went into effect in January of 2002?

local

hardware

fellow, if

SENATOR FLANDERS: My sarcastic
But that

answer would

be, get rid of

them

not the answer that you are looking for. I would think
that... there is nothing in this bill that protects that. I am sorr}^ There is
not. When does the bill go into effect?
quick.

is

SENATOR JOHNSON: January 2002. Thank you.
SENATOR BOYCE: Senator Prescott, is it your understanding

that

if

January 1 of 2002, if I went to Home Depot,
where I recently bought smoke detectors for my daughter's house that
I have built, and they have a fairly large selection of different manufacturers, different styles, different brands of smoke detectors, that after January 1 of 2002, I would be presented with probably only one
this bill passes, that as of

choice. Is that

your understanding?

SENATOR PRESCOTT: That is correct. That is my understanding exactly.
SENATOR BOYCE: Thank you.
SENATOR FERNALD: Senator Flanders, is there currently on the market, this

hush feature?

SENATOR FLANDERS: Yes.
SENATOR FERNALD: And are

ten-year batteries also on the market

now?

SENATOR FLANDERS: Yes.
SENATOR FERNALD: So this
SENATOR FLANDERS: Yes.
Question

is

is

an existing product?

on the committee report of ought to pass.

Adopted.

Ordered to third reading.
Recess.

Out of Recess.

SB
4-0.

51, relative to financial holding companies. Banks Committee. Vote
Ought to pass with amendment, Senator Johnson for the committee.

2001-1145S
06/01

Amendment
Amend

the

AN ACT

title of

the

bill

to

by replacing

SB

it

51
with the following:

relative to financial holding companies; cash dispensing machines;
the participation in meetings by out-of-state, nondepositor\' trust
company directors; and a clanfication of the status of student
loans.
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Amend

the bill by replacing all after the enacting clause with the following:
1 Financial Holding Companies; Incorporators. Amend RSA 386-A:l to
read as follows:
386-A:l Incorporators. Except as provided in this paragraph, 10 persons
may subscribe to articles of agreement in writing for the purpose of forming a mutual savings bank or a guaranty savings bank and may, upon
compliance with the provisions of this chapter, become a corporation with
all the powers and privileges and subject to all the duties, restrictions, and
liabilities of either a mutual savings bank or a guaranty savings bank, as
set forth in the general laws now or hereafter in force relating to such
corporations. If the bank is being organized by a bank holding company
or a financial holding company as defined by the federal Bank Holding Company Act of 1956, as amended, or by a savings and loan holding
company as defined by the federal Savings and Loan Holding Company
Act, as amended, or by any other type of company that will directly
or indirectly hold all of the shares of the saving bank's capital
stocky or in connection with a reorganization of a bank into a holding
company structure, then only the holding company or, if applicable, the
subsidiary of the holding company that will hold all of the shares
of the saving bank's capital stock, is required to subscribe to the articles of agreement.
2 Financial Holding Companies; Incorporators. Amend RSA 392:2 to
read as follows:
392:2 Incorporators. Except as provided in this paragraph, 10 persons
may subscribe to Etrticles of agreement in writing for the purpose of forming a trust company and may, upon compliance with the provisions of
this chapter, become a corporation with all the powers and privileges and
subject to all the duties, restrictions, and liabilities of a trust company,
as set forth in the general laws now or hereafter in force relating to such
corporations. If a trust company is being organized by a bank holding
company or a financial holding company as defined by the federal
Bank Holding Company Act of 1956, as amended, or by a savings and
loan holding company as defined by the federal Savings and Loan
Holding Company Act, as amended, or by any other type of com-

pany that

will directly or indirectly hold all of the shares of the
trust company's capital stock, or in connection with a reorganization of a trust company into a holding company structure, then only
the holding company or, if applicable, the subsidiary of the holding company that will hold all of the shares of the trust company's
capital stock, is required to subscribe to the articles of agreement.
3 Cash Dispensing Machines; Definition of Operator. RSA399-F:1, VIIX are repealed and re-enacted to read as follows:
VI. "Operator" means a person who owns, leases, or otherwise permits a cash dispensing machine to be located on its premises.
VII. "Person" means any natural person, partnership, corporation,
limited liability company, or any entity organized under the laws of any

jurisdiction.
VIII. "Processor"

means a person who

electronically transmits data

emanating from a cash dispensing machine

to a network.
IX. "Servicing agent" means a person who arranges for the placement or installation of a cash dispensing machine for an operator and/
or arranges for the electronic transmittal of data from a cash dispensing machine to a processor. In addition, a servicing agent may be a
manufacturer, lessor, seller or owner of a cash dispensing machine, a
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an agent or broker of any of the foregoing. A servicing
agent may provide record keeping services or other services related to
the operation of cash dispensing machines.
4 License Required. RSA 399-F:2 is repealed and re-enacted to read
processor, or

as follows:
399-F:2 License.
I. No person, other than a bank or an affiliate thereof, may act as an
operator, servicing agent, or processor in the state of New Hampshire
unless such person obtains a license from the bank commissioner. A person may apply for a license by completing an application in a form prescribed by the bank commissioner.
IL In no event shall a cash dispensing machine subject to the provisions of this chapter accept deposits or loan payments, or effectuate
account transfers.
III. A cash dispensing machine subject to the provisions of this chapter shall be operated to comply with the Electronic Funds Transfer Act,
15 U.S.C. 1693 et seq. and regulations promulgated thereunder.
IV. The provisions of this chapter shall not apply to a bank or a net-

work.
5 Application. RSA 399-F:3 is repealed and re-enacted to read as follows:
399-F:3 Application.
L(a) The application for an operator license shall describe:
(1) The name, address, and telephone number of the applicant;
(2) The location or locations of the cash dispensing machine or

machines;
(3) Whether the applicant owns, leases or otherwise controls the
cash dispensing machine or machines;
(4) The activation date of the cash dispensing activities;
(5) A description of the technical and administrative safeguards
used by the applicant to protect the interests of users of the cash dispensing machine or machines; and
(6) Other information the bank commissioner requires to be fur-

nished.
(b) Each person appljdng for a license as an operator shall pay a
nonrefundable application fee of $50 for each location.
II. (a) The application for a servicing agent license shall describe:
(1) The name, address and telephone number of the applicant;
(2) The history and experience of the applicant in servicing cash
dispensing transactions;
(3) The applicant's most recent annual financial statement and

quarterly financial statement;
(4) The identity of operators served by the servicing agent in this
state;
(5)

The

activation date of the processing activities for each op-

erator;
(6) A description of the technical and administrative safeguards
used by the applicant to protect the interests of users of cash dispensing machines; and
(7) Other information the bank commissioner requires to be furnished
(b) Each person applying for a license as a servicing agent shall
pay a nonrefundable application fee of $350.
III. (a)

(1)

The application for a processor license shall describe:
The name, address, and telephone number of the applicant;
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(2) The history and experience of the appHcant in processing cash
dispensing transactions;
(3) The appUcant's most recent annual financial statement and
quarterly financial statement;
(4) The identity of operators served by the processor in this state;
(5) The activation date of the processing activities for each op-

erator;
(6) A description of the technical and administrative safeguards
used by the applicant to protect the interests of users of cash dispensing machines; and
(7) Other information the bank commissioner requires to be fur-

nished.
(b) Each person applying for a license as a processor shall pay a
nonrefundable application of $350.
IV. The bank commissioner shall approve or deny an application pursuant to RSA 541-A:29. An application may be denied if the bank commissioner determines that the operations of the applicant have violated
federal or state laws or regulations or are not safe or do not protect the
interests of operators or users of cash dispensing machines, or in the case
of a servicing agent or processor, the applicant is not in financially sound
condition or has failed materially to fulfill its obligations to others.
V. Each license shall expire on June 30 of each calendar year. On or
before June 1 of each calendar year, licensees shall file an application
for a new license for the following licensing year.
VI. As a condition of granting a license, the bank commissioner shall
require a servicing agent or processor to post a surety bond in a form
prescribed by the bank commissioner in an amount of $250,000 which
shall be sufficient for the use of the state or any person if a processor
fails to fulfill its obligations to operators or users of cash dispensing
machines or violates federal or state laws or regulations.
VII. The bank commissioner may require that a servicing agent or
processor file periodic reports concerning its operations or financial condition. The bank commissioner may revoke a license granted pursuant
to this chapter if the bank commissioner determines that:
(a) A licensee is operating in an illegally or financially unsound

manner;
(b) The licensee's activities or financial condition place the interests of operators or users of a cash dispensing machine or machines at
risk; or
(c) The licensee is violating any provisions of this chapter or any
other applicable state or federal law.
6 New Sections; Rules, Fine, and Enforcement. Amend RSA 399-F by
inserting after section 5 the following new sections:
399-F:6 Rules. The bank commissioner may issue rules pursuant to
RSA 541- A to implement the provisions of this chapter.
399-F:7 Fine. Any person who fails to obtain a license in violation of this
chapter shall be fined an amount of $5 for an operator and $35 for a servicing agent or processor for each day such person continues to operate

without a license.
399-F:8 Enforcement. The banking department may issue a cease and
desist order against any licensee or person who it has reasonable cause
to believe is in violation of this chapter or any rule adopted under this
chapter. Delivery of such order shall be by hand or registered mail at
the principal office of the licensee or other person. If, within 15 days
after being served with a cease and desist order, the licensee or other

SENATE JOURNAL

9

MAY

2001

553

fails or refuses to comply or obtain a valid license, such failure
shall constitute a violation of the order and this chapter. In such event,
the banking department may petition any superior court in the state of
New Hampshire for injunctive relief against the licensee or other person and for any other legal or equitable remedies, including the collection of any fines that are due.
7 Directors; Participation in Meetings. Amend RSA 384:7-b to read as
follows:
384: 7-b Participation in Meetings. Unless the charter or bylaws provide
otherwise, a board of directors or trustees may permit any or eQI directors
or trustees to participate in a regular or special meeting by, or conduct
the meeting through the use of, any means of communication by which
all of the directors or trustees participating may simultaneously hear each
other during the meeting. A director or trustee participating in a meeting by this means is deemed to be present in person at the meeting. However, a director or trustee shall be physicsdly present at a majority of the
meetings such director or trustee attends. If any member of the hoard

person

of directors of a nondepository trust com,pany resides outside of the
state of New Hampshire, the board may permit such out-of-state
director to be physically present at a lesser number of meetings,
if such arrangement is approved in writing by the bank commissioner, based upon a finding that the safety and soundness of such
trust company will not be impaired by such less frequent physical presence.
8 Consumer Credit Transactions; Application of Chapter to Student
Loans. Amend RSA 358-K:6 to read as follows:
358-K:6 Application of Chapter to Types of Transactions. The provisions of this chapter shall apply to all consumer credit transactions, both
secured and unsecured, including those transactions secured by a real
property mortgage. The provisions of this chapter shall not apply
to student loans, the proceeds of which are exclusively for the
payment of tuition and other education-related expenses.
9 Effective Date. This act shall take effect upon its passage.

2001-1145S

AMENDED ANALYSIS
This
(1)

bill

Adds references

to financial

holding companies to provisions re-

garding incorporation of banks.
(2) Changes certain definitions relative to cash dispensing machines,
adds a requirement that such machines be licensed and establishes a
process for licensing, and adds provisions for rulemaking, fines, and en-

forcement.
(3) Permits out-of-state directors of nondepository trust companies to
be physically present at fewer directors' meetings under certain circum-

stances.
(4) Clarifies that student loans are not subject to regulation as consumer credit transactions under RSA 358-K.

SENATOR JOHNSON: As you can

tell from the title, this bill addresses
has four parts that are contained in the
7,8,9 and 10. The first part amends the
incorporation provisions of our current banking laws to conform to the
provisions of the Gramm-Leach-Bliley Financial Modernization Act.
Gramm-Leach-Bliley created a new entity - the financial holding com-

number of issues. Altogether
amendment printed on pages
a

it
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pany - and empowered it to incorporate subsidiaries, including banks
and trust companies. Our current law requires that to incorporate a
bank or trust company, 10 so-called incorporators must subscribe to articles of agreement. Section 1 and section 2 of SB 51 simply enable a
financial holding company to incorporate a bank or trust company in its
own right, without 10 incorporators. The second part of SB 51 deals with
nonbank cash in dispensing machines, or ATM's. As you may know, many
mom and pop stores in New Hampshire and other states suffered significant financial losses when the firm that processed their nonbank
ATM's defaulted on its obligations to them. Two years ago, the Banking Department requested legislation, HB 1540, to license this industry
and require firms to post a bond that could be applied to compensate
anyone suffering losses. With the time constraints, I am going to jump
over to another section of the bill. The fourth part of the bill clarifies the
intent of the legislature with respect to student loans. RSA 358-K profrom charging interest on interest. This statute is
inconsistent with the very nature and structure of student loans, which
advance funds for educational expenses but defer repayment until the
borrower is employed and earning. Eight-seven percent of all student
borrowers choose the third option. But, the issue has been raised that
this option may be inconsistent with our law. I will skip over a lot of
this, in the sake of time, Mr. President. The committee unanimously
agree that this bill is essential to sustain this increasingly important
source of financial support for our young people seeking opportunities
through higher education. The committee unanimously recommends
SB 51 ought to pass.
hibits certain lenders

Amendment adopted.
Ordered to

SB

third reading.

106, relative to consumers' cooperative associations.

Banks Commit-

Vote 5-0. Ought to pass with amendment. Senator Johnson for the
committee.
tee.

2001-1138S
03/10

Amend RSA

Amendment to SB 106
310-A:10 as inserted by section 1 of the

bill by replacing it
with the following:
301-A:10 Adoption of Bylaws. Bylaws shall be adopted amended,
or repealed by at least a majority vote of the members. Bylaws shall
he amended by at least a majority vote of m.em,hers present at a
regular meeting of the association or by at least a majority vote
of members casting votes if the bylaws permit voting by absentee ballot, unless the bylaws require at least a majority vote of
all members. The majority vote required to amend the bylaws,
if greater than a simple majority, shall be specified in either the
certificate of organization or the bylaws.
Amend the bill by inserting after section 6 the following and renumbering the original section 7 to read as 8:
7 Consumers' Cooperative Associations; Voting; Absentee Ballot. Amend
RSA 301-A:24 to read as follows:
301-A:24 Voting. Each member of an association shall have only one
vote. Voting power shall be distributed on the basis of one vote per natural person or member. The certificate of organization may prescribe the
voting rights of member associations in another consumer cooperative;
provided, that voting by such member associations shall be based strictly
,

]
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on a one-member-one-vote rule regardless of the number of shares held
by such associations. The bylaws of the association may provide
methods by which mem.bers are allowed to vote by absentee ballot on the election of officers and other matters submitted to a vote
of the members.
2001-1138S

AMENDED ANALYSIS
This bill:
L Permits

amendment of the bylaws of a consumers' cooperative association by a majority of the members present at a regular meeting.
n. Permits unclaimed net savings and dividends to be placed in a consumers' cooperative association's reserve fund.
in. Permits a consumers' cooperative association to defer paymient of
de minimis net savings to members and patrons.
IV. Provides that abandoned membership interests in a consumers'
cooperative association revert to the association.
V. Permits the bylaws of a consumers' cooperative association to provide for absentee voting.

SENATOR JOHNSON: This bill amends RSA 301-A, the statute governing the operations of Consumers Cooperative Associations. The changes
make this statute more consistent with the actual operations of the coops. In effect, co-ops have outgrown the current law. Increased membership for example, at Hanover Co-op has more than 30,000 members. It
makes it difficult and expensive to keep track of members for conducting
elections and distributing dividends. These changes will reduce the cost
and increase the efficiency of co-op operations. It permits co-ops to adopt,
amend or repeal their bylaws by at least a majority vote of members
present at a regular meeting while allowing co-ops that prefer super
majorities, to require them. It permits co-ops to place any unclaimed or
abandoned dividends or patricianly funds that are reserved funds. It permits co-ops to defer payment of very small or de minimis, less than ten
times the cost of a first class stamp dividend. It permits co-ops to provide
for absentee voting in their bylaws. The committee unanimously recommends ought to pass with amendment. Thank you, Mr. President.
Amendment adopted.
Ordered to

third reading.

SB

160-FN-A-L, establishing a comprehensive, statewide educational
accountability system, including the provision of education improvement
assistance to local school districts, and making an appropriation therefor.

Education Committee. Vote
for the committee.

4-0.

Inexpedient to legislate. Senator

O'Hearn

SENATOR O'HEARN:

Senate

Bill

160

is

taken in through SB 164.

Much

was in SB 160 was incorporated into SB 164. Senator McCarley
and I were able to take our two bills and roll them into one and come
up with a good bipartisan accountability bill. I thank Senator McCarley

of what

for agreeing to

make

this bill inexpedient to legislate.

I

ask you to sup-

port the committee's recommendation of inexpedient to legislate.

Committee report

of inexpedient to legislate is adopted.

SB

77, relative to the regulation of plumbers and plumbing. Executive
Departments and Administration Committee. Vote 3-0. Ought to pass,

Senator D'Allesandro for the committee.
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SENATOR D'ALLESANDRO: The bill makes certain changes to the definition of "plumbing" and exceptions to plumbing regulations and the supervision of the plumbing by the state board for the licensing and regulation of plumbing. Senator Prescott has a floor amendment to offer, which
we discussed in committee, which I hope that the Senate will adopt, which
clarifies certain language within the bill. Thank you.
Adopted.
Senator Prescott offered a floor amendment.

2001-1161S
10/01

Amend

the

Floor Amendment to SB 77
by replacing all after the enacting clause with the

bill

fol-

lowing:
1 Exceptions; References Corrected. Amend the introductory paragraph
of RSA 329-A:13 to read as follows:
The provisions of this chapter shall not apply to the following per-

sons while performing plumbing work under the circumstances specifically described hereinafter; provided, however, that plumbing installed
or maintained by such persons under such circumstances shall conform
to the rules and regulations promulgated adopted by the authority
of RSA [ 330 12 329-A:15 and RSA 329-A:16.
2 State Plumbing Code; Adoption by Reference. Amend RSA 329-A:15,
I to read as follows:
I. The board shall adopt such plumbing rules under RSA 541-A as
it may deem necessary for the protection of the public health. Such rules
shall be considered minimum standards. [ The rules shall be no less strin gent than th e plumbing provisions of the 1964 edition of the BOCA Basic
Plumbing Code sponsored by the Building Officials and Code Adminis trators International, Inc. The board [may] shall adopt the BOCA code
the International Plumbing Code, as published by the International Code Council, by reference, provided it specifies which sections
of the code are in force in New Hampshire and makes specific and discretionary provisions in the code.
3 Enforcement of Rules Adopting State Plumbing Code. Amend RSA
329-A:16 to read as follows:
329-A:16 Enforcement. The rules adopted pursuant to RSA 329-A:15, 1,
shall may be enforced by the building inspection department or by any
officer designated by the administrative authority of the city or town;
provided, however, that a city or town may adopt and enforce rules more
stringent than the rules adopted under RSA 329-A:15, 1.
4 Inspectors; Designation as State Plumbing Inspectors Clarified. Amend
RSA 329-A:17 to read as follows:
329-A:17 State Plumbing Inspectors.
I. The board shall have the authority to appoint such state plumbing inspectors as are necessary to insure compliance throughout the
state with plumbing practices consistent with the public safety and
]

[

:

]

]

[

[

]

]

welfare.

A

II. [Ail]
state plumbing inspector appointed under this section
shall have the authority to enter any premises in which a plumbing installation subject to regulation under this chapter is being installed, replaced or repaired for the purpose of making such inspection as is necessary to carry out [his] the state plumbing inspector's duties under
this section.
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III. Any state plumbing inspector may order the removal or correction of any violation of this chapter, and may order any public utility furnishing water to such installation to discontinue such service until
the violations are corrected.
IV. Whenever [an] a state plumbing inspector orders the removal or
correction of a violation imder paragraph III, he or she shall immediately
notify the local building inspection department or administrative authority of the town where the violation is located, and further order that all
the work in violation be corrected prior to continuance. The local building authority shall approve the continuation of work on the installation
upon both the local building authority and the state inspector being satisfied that violations have been corrected [ and shall notify the in spector of such approval ]
5 Effective Date. This act shall take effect 60 days after its passage.

2001-1161S

AMENDED ANALYSIS
This bill makes certain changes to plumbing regulation relating to
the adoption of a plumbing code and the designation of state plumbing
inspectors.

SENATOR PRESCOTT: I would like to offer a floor amendment to SB
My predecessor, Bill Bartlett, who sat in this seat, discussed the plumb-

77.

ing code as being "if you own your own home, you should be able to make
your installations and repairs in your own home without restriction." We
have maintained that in this bill, and added other wording to bring the
Board of Plumbing under the International Plumbing Code as published
by the International Code Council before the BOCA has expired. Thank
you, Mr. President.

Floor

Amendment adopted.

Ordered to third reading.

SB 79, relative to plumber's licenses. Executive Departments and Administration Committee. Vote 4-0. Rereferred, Senator Francoeur for the
committee.

SENATOR FRANCOEUR: After careful review and discussion, the ExecuDepartments and Administration Committee, decided that this bill
should be rereferred to committee for further review. The committee feels
that the intent of this bill is one that needs to be pursued to the best interest to New Hampshire residents. The purpose of this legislation would
help to better serve our constituents, and would also assist in alleviating
some of the labor shortage based in the plumbing industry today. However, the means of doing this warrant further study in order to ensure that
these apprentices are given the utmost training possible so that they are
well qualified to operate without supervision in certain areas. For this
reason, the committee voted 4-0 rereferral.
tive

Adopted.

SB 79 is rereferred to the Executive
tration Committee.

SB

1,

Vote

Departments and Adminis-

apportioning state senate districts. Internal Affairs Committee.
Senator Flanders for the committee.

2-0. Rereferred,

SENATOR FLANDERS: I move
tee.

The reason

the

summer while

the plan

is

SB

be rereferred to the committo use during
being drawn for redistricting. This has to
that

for this is so that

we

1

will

have a vehicle
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be worked on during the summer and fall. So at this time, we would
request that it be rereferred back to the committee so that the necessary things can be done for next year. Thank you.

Adopted.

SB 1 is rereferred to the Internal Affairs Committee.
SB 3, apportioning congressional districts. Internal Affairs Committee.
Vote 2-0. Rereferred, Senator Flanders for the committee.

SENATOR FLANDERS: This is exactly the same bill, only it has to do
with congressional districts. We request that this be rereferred back to
committee for the same reason as SB 1. Thank you.
Adopted.

SB
SB

3 is rereferred to the Internal Affairs Committee.

139, relative to uniform electronic transactions. Internal Affairs Committee. Vote 3-0. Ought to pass with amendment. Senator Flanders for the

committee.

2001-1121S
05/10

Amend RSA

Amendment to SB 139
294-E:3 as inserted by section 1 of the

with the following:
294-E:3 Scope.
I. Except as otherwise provided in paragraph
to electronic records

bill

by replacing

it

this chapter applies
to a transaction.
transaction to the extent it is
II,

and electronic signatures relating

II. This chapter does not apply to a
governed by:
(a) A law governing the creation and execution of wills, codicils, or
testamentary trusts.
(b) The Uniform Commercial Code other than Sections 1-107 and

and Article 2A.
This chapter applies to an electronic record or electronic signature otherwise excluded from the application of this chapter under paragraph II to the extent it is governed by a law other than those specified
1-206, Article 2,
III.

in paragraph

II.

This chapter is not intended to modify, limit, or supersede the
requirements of Section 101(c), (d), or (e), or to authorize the electronic
delivery of any notice of the type described in Section 103(b) of the
Electronic Signatures in Global and National Commerce Act, Public
Law 106-229.
V. A transaction subject to this chapter is also subject to other applicable substantive law.
Amend RSA 294-E:12, 1(b) as inserted by section 1 of the bill by replacing it with the following:
(b) Remains accessible and is capable of being accurately reproIV.

duced

for later reference.

Amend RSA

294-E:17 through RSA 294-E:19 as inserted by section 1 of
the bill by replacing them with the following:
294-E:17 Creation and Retention of Electronic Records and Conversion
of Written Records by Governmental Agencies. The department of administrative services, in cooperation with the secretary of state, shall
determine whether, and the extent to which, a governmental agency will
create and retain electronic records and convert written records to electronic records.
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294-E:18 Acceptance and Distribution of Electronic Records by Governmental Agencies.
I. Except as otherwise provided in RSA 294-E:12, VI, department
of administrative services, in cooperation with the secretary of state,
shall determine whether, and the extent to which, a governmental
agency will send and accept electronic records and electronic signatures
to and from other persons and otherwise create, generate, communicate, store, process, use, and rely upon electronic records and electronic
signatures.
II. To the extent that a governmental agency uses electronic records
and electronic signatures under paragraph I, the department of administrative services, in cooperation with the secretary of state, giving due
consideration to security, may specify:
(a) The manner and format in which the electronic records must
be created, generated, sent, communicated, received, and stored and the
systems established for those purposes;
(b) If electronic records must be signed by electronic means, the
type of electronic signature required, the manner and format in which
the electronic signature must be affixed to the electronic record, and the
identity of, or criteria that must be met by, any third party used by a
person filing a document to facilitate the process;
(c) Control processes and procedures as appropriate to ensure
adequate preservation, disposition, integrity, security, confidentiality,
and auditability of electronic records; and
(d) Any other required attributes for electronic records which are
specified for corresponding nonelectronic records or reasonably necessary under the circumstances.
III. Except as otherwise provided in RSA 294-E:12, VI, this chapter
does not require a governmental agency of this state to use or permit
the use of electronic records or electronic signatures.
294-E:19 Interoperability. The department of administrative services,
in cooperation with the secretary of state, after adopting standards
pursuant to RSA 294-E:18, may encourage and promote consistency
and interoperability with similar requirements adopted by other governmental agencies of this and other states and the federal government
and nongovernmental persons interacting with governmental agencies
of this state. If appropriate, those standards may specify differing levels of standards from which governmental agencies of this state may
choose in implementing the most appropriate standard for a particular application.

SENATOR FLANDERS:

This is a bill that we heard in Internal Affairs.
a bill to bring the state of New Hampshire up to code
with the rest of the country. It is a rather complicated bill, but the testimony urged us to say that this should be passed. It basically has been
amended by the Secretary of State to cover one area that they had a
concern about. Other than that, there were no concerns on this. I recommend that this ought to pass, but I am referring any questions to
the sponsor of the bill. Senator D'Allesandro.
It basically is

Amendment
Ordered to

adopted.

third reading.

SB 178, relative to uniform computer information transactions. Internal Affairs Committee. Vote 3-0. Ought to pass with amendment. Senator Flanders for the committee.
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2001-1120S
05/03

Amendment
Amend

the

AN ACT
Amend

title

to

of the bill by replacing

SB
it

178
with the following:

establishing a committee to study the uniform computer information transactions act.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Committee Established. There is established a committee to study
the uniform computer information transactions act.

2

Membership and Compensation.
I. The members of the committee shall be as follows:
(a) Three members of the senate, appointed by the president

of the

senate.
(b) Three members of the house of representatives, appointed by
the speaker of the house.
II. Members of the committee shall receive mileage at the legislative rate when attending to the duties of the committee.
3 Duties. The committee shall:
I. Study the uniform computer information transactions act approved
and recommended by the National Conference of Commissioners on Uniform State Laws.
II. Assess New Hampshire's need for a state contract law that specifically regulates computer information transactions on the Internet
and elsewhere.
III. If the committee recommends adoption of the act, consider any
appropriate, state-specific changes to the uniform law.
4 Chairperson; Quorum. The members of the study committee shall
elect a chairperson from among the members. The first meeting of the
committee shall be called by the first-named senate member. The first
meeting of the committee shall be held within 45 days of the effective
date of this section. Four members of the committee shall constitute a

quorum.
5 Report. The committee shall report its findings and recommendations for proposed legislation to the senate president, the speaker of the
house of representatives, the senate clerk, the house clerk, the governor, and the state library on or before November 1, 2001.
6 Effective Date. This act shall take effect upon its passage.

2001-1120S

AMENDED ANALYSIS
This bill establishes a committee to study adoption of the uniform computer information transactions act, a contract law statute that regulates
computer information transactions on the Internet and elsewhere.

SENATOR FLANDERS: This is a very comphcated bill and that is the size
it. We had a lot of testimony, and I will say that a lot of testimony op-

of

posed to this bill. After a lot of discussion with the prime sponsor, and
discussion with the people who testified, it was obvious that this had to
be referred to study. This has been amended to refer the study, and please
don't ask me any questions because if I knew the answers, we wouldn't
have referred it to study.

SENATOR BOYCE: The only real testimony that we had on this bill was
from a law professor who I believe called it the "spawn on the devil." He
pointed out that our cohorts in the state of Iowa looked at this bill, and
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thought that this bill was so bad that they passed a statute that says
that "no contract entered into under this statute or any other state would
be legally binding within the confines of the state of Iowa." This is not
worth studying. I would have voted inexpedient to legislate. Thank you
very much.

Amendment adopted.
Ordered to

third reading.

SB 39, establishing the positions of director of consumer affairs and
market conduct chief administrator in the insurance department. Insurance Committee. Vote 5-0. Ought to pass with amendment. Senator Bums
for the committee.

2001-1094S
09/01

Amendment
Amend

the

AN ACT

title

of the

bill

to

by replacing

SB

it

39

with the following:

establishing the position of market conduct chief administrator in the insurance department.

Amend the bill by replacing
1 New Paragraph; Position

section 1 with the following:
Established. Amend RSA 400-A:6 by inserting after paragraph VII the following new paragraph:
VIII. There shall be a market conduct chief administrator, who shall
be appointed by the commissioner, and who shall perform such duties
and exercise such powers as the commissioner may authorize.

2001-1094S

AMENDED ANALYSIS
This

bill

establishes the position of market conduct chief administra-

tor in the insurance department.
This bill is a request of the insurance department.

SENATOR BURNS: Senate Bill 39 was submitted at the request of the
Insurance Department. As amended, it creates a Market Conduct Chief
Administrator. One of the things that is happening is, we get more and
more threats from the federal government that we need to do a better
job of keeping our insurance laws uniform with other states. That is the
reason for this. They have a big market conduct going on in Chicago now.
We do this all over the country for any company who sells in New Hampshire. The cost of this is all assessed to the insurance companies, so there
is no cost to the general fund. The committee was unanimous, and we
recommend that you adopt this as amended.
Amendment adopted.
Ordered to third reading.

SB

127, relative to stress-related injuries under workers' compensation.
5-0. Rereferred, Senator Francoeur for the

Insurance Committee. Vote
committee.

SENATOR FRANCOEUR: The primary purpose of this bill has already
HB 232 along with SB 128; however, instead of

been incorporated into

outright recommending that this bill should now be inexpedient to legthe committee unanimously decided that this bill could be rereferred back to the committee, to be used as a vehicle for possible legislation later in the session. The committee voted 5-0 to uphold rerefer.
islate,

Adopted.
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rereferred to the Insurance Committee.
87, relative to permissible campaign contributions by business organizations and labor unions. Public Affairs Committee. Vote 3-2. Inexpedient to legislate, Senator Roberge for the committee.
127

is

SENATOR ROBERGE: Under

current law, a union member can make
a c£indidate, the union's
name is disclosed. This bill will allow unions to hide from the law by allowing them to go out and form a group under a different name, thereby
contributing to a candidate as a union, without disclosing the union affiliation. If a labor union wants to have a PAC and contribute to a candidate, then they should be allowed to do so. I am not against that; however, I am in favor that the union affiliation be disclosed to you or me, and
the people of this state. We, as legislators, need to move forward toward
meaningful campaign finance reform measures, like the full disclosure,
and not encourage backdoor contributions. For these reasons, I feel that
this legislation is flawed and should be voted inexpedient to legislate.
donations to a PAC.

When that PAC contributes to

SUBSTITUTE MOTION
Senator Femald moved to substitute ought to pass for inexpedient to legislate.

SENATOR FERNALD:

I

am making

this speech on behalf of Senator

Below who is the prime sponsor of this bill. Some history on this bill.
About 100 years ago this building was basically owned by the Boston
Maine Railroad. They gave freely to legislators and bought influence
any way that they could, and very effectively. But at the time of the
progressive Republicans and Governor Robert Bass, legislation was passed
to ban corporate contributions to politicians. This was an early form
of campaign finance reform that was marvelously successful because
corporate contributions were outlawed. A similar law was adopted at
the federal level, although I don't know the exact time period. But

was a federal district court case striking down this law.
constitutional grounds, saying that corporations have a right
to free speech and to simply ban them from being involved in politics
altogether, is not constitutional. The judge. Judge McAuliffe, went on
to say that if we had a statute that was more limited in its prohibition,
if we had a statute that said corporations can't give money out of their
treasury, but they can set up a segregated account to which directors,
employees and officers give money, that is permissible. So what Senator Below has done is followed the instructions, if you will, of Judge
McAuliffe, which was let's draft a more limited ban on corporate contributions, rather than the outright ban that is in our law and is unconstitutional. So that is what you will find on lines 8-14 of the bill. A
business organization cannot make a contribution, but this shall not
prohibit the establishment by a business organization of a political
committee that gets contributions from people connected to the corporation. Now our statute also says that unions cannot make donations
directly out of their treasury to politicians. So what he has done is put
a parallel provision for the unions, which says that "unions can't give
directly out of their treasury, but they can form a political committee,
and union members or officers or directors or what have you, can give
money to the political committee and contribute to the candidates." So
lines 8-14 are really parallel to lines 17-25. The first lines have to do
with corporations. Can't give it out of the treasury, but you can give it
out of the political committee. Same thing with the unions. I guess that
recently, there
It

was on
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want to say that this is an excellent bill. This is an excellent
of campaign finance reform. I must say that I haven't the faintest idea what Senator Roberge was talking about when she said the
purpose of this bill was to hide the source of union money. It is going
to be really obvious where it comes from. For those of us who have
I

just

means

received union contributions, it is obvious now, you look at the reports
and it will say, Firefighters of New Hampshire, $500 to Mark Fernald.
What could be more clear? It wasn't out of the treasury of firefighters
of New Hampshire, they had set up a political committee, people have
contributed to it, and they sent me a check. If Eerie Scientific wants
to set up a political committee and send us all money, they can do that,
but with this bill they would have to do it through a committee like the
unions are doing it now. I urge you to vote ought to pass on this bill.
Thank you.

SENATOR O'HEARN: Senator Fernald, on the voluntary contributions,
are those contributions voluntary from employees?

SENATOR FERNALD: If you look at line 13, we are talking about corporations. "Employees are among the people who could contribute to this
political committee set up by a corporation."

SENATOR O'HEARN: I am referring to line 24.
SENATOR FERNALD: Line 24 also, the word "employees"

appears, so
the employees of a union could contribute to this political committee.
Unions don't just have members, sometimes they have employees, too.

SENATOR O'HEARN:

Is it... do

the people that belong to the unions, the

employees that belong to the union, are they making voluntary contributions or are they required to make these contributions?

SENATOR FERNALD: They are voluntary. But those union members
that you are talking about are members. That word appears on line 25.
"Members" that is distinct from "employees" which is on line 24.

SENATOR O'HEARN: As

a

member

of a union, are those contributions

voluntary?

SENATOR FERNALD: Yes.
SENATOR O'HEARN: Thank you.
SENATOR FRANCOEUR: I just want to turn your attention to lines 2025, which Senator Roberge spoke about. It says "this shall not prohibit
the establishment by a labor union or a group of labor unions of a political committee that operates independently of a labor union or a group
of labor unions." So if you get a PAC that says firefighters, fine, you know
where the money is coming from. This says that you can have another
one. We could call it "Backpack" or we could call it, "Election of Senators", we could call it anything that we want. So now you are setting up
multiple ones from the same one. That is what creates the confusion to
people on what exactly or where exactly the money is coming from, because now you are creating more additional ones. I think that is what
Senator Roberge is talking about. If you read this section, that is exactly
what it is telling you. Independent of the labor union. So now you have
multiple ones. So I would urge the Senate to follow the committee report and vote inexpedient to legislate.

SENATOR FERNALD:

Senator Francoeur, if you look at Hnes 9-11 of the
does it not also say that a corporation could set up a political committee that operates independently of the business organization?
bill,

564
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SENATOR FRANCOEUR: Yes it does, Senator Fernald.
SENATOR FERNALD: So would that mean that a business organization
could set up a PAC called "Backpack" and give money to it, through its
employees, officers, directors and employees and what have you, and we
wouldn't know that it was "Eerie Scientific"?

SENATOR FRANCOEUR:

Senator Fernald,

I

think that this

bill is

flawed

now the way that it is. From what we heard in committee, I cannot
agree that we should pass it. So if you would like to do, and we could take
a motion to rerefer it, and we will bring it back next year, and we will have
this great discussion in committee, and we can work on it there.
right

SENATOR FERNALD: I'll note that you didn't answer my question.
SENATOR LARSEN: Senator Fernald, the hour is late, but my understanding of Judge McAuliffe's ruling essentially ruled that business
contributions... there are past prohibitions against business contributions to campaigns was a violation, essentially, of businesses free speech.
Was that correct?

SENATOR FERNALD: Yes.
SENATOR LARSEN: Therefor,

lines 8-14 restore a businesses ability
political contributions, and that Judge
McAuliffe, in his ruling in essence said, the best way for a business to
have speech similar to the way that unions have had free speech, is
through the creation of political action committees by businesses, and
that would be a constitutional way to create free speech by businesses.
to

have speech through their

So am I correct in understanding that it is actually following the advice of the judge in a way to create a constitutionally correct political
contributions law?

SENATOR FERNALD: Yes.
SENATOR LARSEN: So this focus on the language relating to labor unions
in essence, equal to making the two bodies equal, so there is both a poaction coromittee, allowable to donate to political campaigns, by businesses and also by unions. Is that correct?
is,

litical

SENATOR FERNALD: That is correct. There is parallel language here.
SENATOR LARSEN: So, in essence, we are setting up parallel language,
and a process by which full disclosure occurs because the contributions
by each are recorded through the donations and the reporting of their
PACs. Is that correct?

SENATOR FERNALD: Exactly.
SENATOR LARSEN: Thank you.
SENATOR FERNALD: I just want to make an additional comment.

If you

are someone who has looked through the donation reports of candidates
in the past, you will go through it and you will see individuals giving
money. You will see PACs giving money. Because of Judge McAuliffe's
decision, what is developing now is you are going to see Verizon, $5,000.
Eerie Scientific... pick your company, they can write checks to candidates
now. It is legal, because the law has been completely struck down. Now
if you think that is a good thing to have the corporations, the big money
in our society, to be able to spread that money around, buying influence,
then vote against this bill. But if you believe that too much money corrupts the process, and you believe in campaign finance reform, this is the
bill to vote for. Now Senator Francoeur says that it is a flawed bill and
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work on it. It was in his committee. I didn't hear any offer from him
work on it and make some constructive changes. It was simply a very
quick inexpedient to legislate vote in that committee. Were we to rerefer
it to committee nothing is going to happen with this bill. Tonight is the
time to pass campaign finance reform in New Hampshire, and this is
equally a part, as was SB 95. We have opened the floodgates to corporate
contributions. Judge McAuliffe told us how we could constitutionally put
limits on unions and corporations, on direct contributions from the treasuries, and instead, replace it with a law that allows them to do it through
let's

to

political

committees.

SENATOR FRANC OEUR:

Senator Fernald, since you said that "money
corrupts a political process", can you tell me whose race in this Senate
today, has been corrupted by money received from the last campaign?

SENATOR FERNALD:
of

anybody

I

have not looked at the campaign contributions
than my own.

in this room, other

SENATOR FRANCOEUR: Do you have anybody in the last election.
you can

tell

.

.that

me, that money corrupted their campaign?

SENATOR FERNALD: I can tell you that there have been large conmade in New Hampshire, in this country, probably in every

tributions
state,

where people have made large contributions,

specifically for the

purpose of buying influence. It is easy for a corporation to buy influence if we allow them to write big checks directly out of their treasury.
I think that is a mistake for our political system to allow that to continue, which is the current state of the law in New Hampshire. That
our political system would be much healthier if we restrict or prohibit
those direct treasury contributions from corporations, and instead require them to go through a political committee where their donations
are voluntary payments into the political committee from directors, officers and employees and so on, of that union or of that corporation as

may be.
SENATOR BARNES: Senator

the case

Fernald, thanks a lot. I have a couple
you the second time. I heard Senator
Francoeur ask you if you would rerefer this bill back to the committee. I didn't hear you say yes and I didn't hear you say no. But listening to your testimony, I sort of take it that you don't want to rerefer
it. Am I correct on that or no?
of questions now, after hearing

SENATOR FERNALD: I would not rerefer it because no one pointed out
me any problem with the bill that needs to be corrected.
SENATOR BARNES: Okay, so that answers that question....
SENATOR FERNALD: And if there really were a problem, I think that

to

we would have

already discussed

it

in committee,

and there was no such

discussion.

My

SENATOR BARNES:
second question. You talked about corporations
in New Hampshire, you did mention our state... buying influence in the
state Senate. Do you have any proof of that happening... because if you
do, I think that you should make it public and shouldn't keep it hidden
away. I think that should be public knowledge that somebody or some
firm in New Hampshire has bought influence in this body here. I take
offense to that because I don't think that anyone out of the 24 of us, has
been influenced by any donation that any of us have received over the
years. I am concerned about that statement that you made, because it
is sort of insinuating, the way that I heard it, maybe I didn't hear it
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right, that large corporations have bought influence in this state Senate, and I don't think that is correct, and I think that you should correct that. If I am incorrect, please correct me.

SENATOR FERNALD: I will correct you. I did not say that. I said under
our law, corporations can give contributions directly out of their treasury.
We know that we have some very big corporations in this state with a lot
of money, and they are, under our current law, allowed to throw that
money around, throw their weight around, and buy influence if they so
choose. I think that is a mistake for our political system.

SENATOR BARNES:
or that

Okay. So you are not sajdng that you have proof
you are insinuating that anyone in this chamber....

SENATOR FERNALD: I never said any such thing.
SENATOR BARNES: Okay. Thank you very much for clearing that
I

up.

appreciate that.

SENATOR FERNALD: Thank you.
Recess.

Out of Recess.
Senator Fernald withdrew his motion of ought to pass.

SUBSTITUTE MOTION
Senator Fernald moved to substitute rerefer for inexpedient to
legislate.

Adopted.

SB
SB

87

is

rereferred to the Public Affairs Committee.

196, relative to the review of wireless communications facility
proposals of state agencies and of proposals received by local land use
boards. Public Affairs Committee. Vote 5-0. Inexpedient to legislate.
Senator Francoeur for the committee.

SENATOR FRANCOEUR: The committee on Public Affairs believes that
bill, if enacted, would negatively impact the development of the wiretelecommunication industry within the state of New Hampshire. This
in turn, would adversely affect economic development, public safety and
tourism within the state. The availability of competitive wireless infrastructure and services, support the quality of life the residents and visitors to the state, and enhance telecommunications plans which are necessary for industry and business locating in New Hampshire. Emergency
services Eire always improved through the implementation of these services which means that passage of this bill would inadvertently hinder the
speedy response of emergency services when needed. For these reasons,
the committee voted unanimously that this bill be inexpedient to legislate. I encourage the full Senate to do the same. Thank you.

this
less

SENATOR FERNALD: You started out by saying that this bill was going to be bad for the wireless industry in New Hampshire or something
to that effect. I guess that I am just trying to understand how this is bad?
SENATOR FRANCOEUR:

If you take a look at the bill, it has a section
in here to put a moratoriimi on. .new towers for 180 days. It also requires
them to go through the state historic commission or whatever the person is that reviews these. It also says that if you are even near these
historic sites, you don't even have to be a director, but he could be down
the street, it doesn't really say how far. Right now we have one person
.
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dealing with this. It is holding up current ones already, up to a year. Now
a lot of the. ..when you talk to the communication companies... they allow
your towns, police and fire and emergency services to go on free of charge
to these towers. So if you have dead spots in your towns and you hold
these up, that impacts the availability for the town to piggy back on
them, at no cost. That is why the committee, when it took a look at it,
said that it impacts a lot of public safety also. New Hampshire, where
we are trying to get tourism, finds that people need to use their communications, whether they are cell phones, wherever they are. It has
also saved a lot of hikers throughout the state during emergency response, to taking them off of the mountains or individuals. When the
committee heard all of the testimony, and all of the problems that this
bill would arise, it voted it inexpedient to legislate.

SUBSTITUTE MOTION
Senator Fernald moved to substitute rerefer for inexpedient to
legislate.

SENATOR FERNALD:

I would like to speak to my motion, ever so briefly.
think that there is a lot of good in this bill. Are wireless facilities good
for our state? Yes. Senator Francoeur talked about tourism. Do tourists
want to come up here and see a lot of towers in the wrong places? I don't
think so. There was the issue about requiring this to go through the Department of Cultural Resources and the Historical Resources, but that is
talking about siting of state towers. We had a big to-do about state towers and being located without anybody talking to anybody re£dly, it just
got rammed through, with no consideration of tourism or view sheds or
the scenic beauty of this state. I think that anybody who has spent any
time looking at the process of those towers going up, realized that it was
a bad process. The whole idea of this bill is to give us a better process for
the towns, they can
the state locating these towers. TAPE
make their own choice whether they are going to give up some free space
on a tower by opposing it. I think that is part of local control, and we
shouldn't throw that into this debate. Thank you.
I

CHANGE

on the motion to rerefer.
A roll call was requested by Senator Barnes.
Seconded by Senator Burns.
Question

is

The following Senators voted

Yes: Fernald, Pignatelli, Larsen,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn,
Francoeur, Gatsas, Barnes, O'Neil, Prescott, D'Allesandro,

Klemm.
Yeas: 5

Motion

-

Nays: 17

failed.

Senator Francoeur moved inexpedient to legislate.
Adopted.

SB 196 is inexpedient to legislate.
SB 172-FN, exempting rentals of motor vehicles by governmental

enti-

and certain nonprofit organizations from the meals and rooms tax.
Ways and Means Committee. Vote 4-1. Inexpedient to legislate. Senator
Barnes for the committee.
ties
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SENATOR BARNES: This bill would exempt all nonprofit entities including schools, universities, religious and charitable organizations from paying the car rental portion of the rooms and meals tax. Although the bill
would affect all car rental businesses in the state, the committee was told
that the bill is in response to the concerns of one business owner on the
Vermont/New Hampshire border, who said that he saw business going
across the border after the tax was implemented. The committee felt that
the testimony of one business owner did not make an overwhelming case
for changing our tax structure. Thus, the committee recommends inexpedient to legislate. Now, there is a very large rental company here in the
state, and we did not have them come in. The only testimony that we
received was from this one business owner up in the western part of the
state. We had, I believe. Merchants Motors is a big dealer, probably one
of the bigger ones in the state, and they have a lot of concerns and a lot
of business, and they did not come forward. Just one person did. There
would be no jobs affected by it because it is three miles over the border
to where, if he moved his business, he would have to move his business
like he said he might have to. .his employees would not lose their jobs, they
would just go three miles across the border. I would appreciate the Senate backing the committee report of inexpedient to legislate.
.

Committee report

of inexpedient to legislate is adopted.

SUSPENSION OF THE RULES
Senator Barnes moved that the Rules of the Senate be so far suspended
as to allow committee reports today, not previously listed in the calendar.

Adopted by the necessary 2/3 vote.
SB 36, making an appropriation to the postsecondary education commission for the purpose of tuition incentive grants. Finance Committee. Ought
to pass with amendment. Senator Barnes for the committee.
2001-1168S
05/04

Amendment to SB 36-FN-A
the bill by replacing section 1 with the following:
1 Appropriation for Postsecondary Education Tuition Incentive Grants.
The sum of $1,721,879, for the fiscal year ending June 30, 2002 and the
sum of $1,721,879, for the fiscal year ending June 30, 2003, are appropriated to the postsecondary education commission for postsecondary tuition
incentive grants. These amounts shall be in addition to any other sums
appropriated to the commission. The governor is authorized to draw a
warrant for said sum out of any money in the treasury not otherwise
appropriated. The postsecondary education commission, in conjunction
with members of the general court and within the rules of the program,
shall coordinate grant award presentations to one eligible student at every public high school graduation.
Amend

2001-1168S

AMENDED ANALYSIS
This bill makes an appropriation of $1,721,879 for the fiscal year ending June 30, 2002, and $1,721,879 for the fiscal year ending June 30, 2003,
to the postsecondary education commission for the purpose of funding
postsecondary tuition incentive grants.

SENATOR BARNES: This bill has an amendment. This amendment had
no effect on this piece of legislation. It didn't do anything naughty to it,
anything good to it. All that it does is allows the 83 high schools that we
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have in our state, to
islators, both House

have a $500 scholarship for a needy student. Legand Senate members, will be invited to give those
scholarships out around the state, if you are eligible. It is a good thing.
The people out there will see that we, in the legislature, care about our
kids double, when we come forward with the legislative scholarships. I
certainly would appreciate your support on that. The total is $41,500 if
you go $500 times 83 schools.

SENATOR DISNARD: Senator Barnes, is this an additional $41,000 or
are you going to take it from the inadequate money that is now being
voted on or being voted on today for the high school seniors.
SENATOR BARNES: The total

appropriation in that bill, somebody can
me, and I am sure that you must have it there Senator. .$1,730,000.
my understanding that that money, the $41,000 would come out of

correct
It is

.

that $1,730,000.

SENATOR DISNARD: Thank you.
SENATOR BOYCE: Senator Barnes,
coming out

isn't it

true that while that

money

$500 per high school, is coming out of the amount
that is appropriate, it is not changing the rules for how those scholarships
are awarded? It is not changing who they would go to. In fact, it says that
they would go to an eligible senior at that high school. So unless there
was a high school in the state that had no one eligible, there would be
no change. If there was no one eligible, they wouldn't get a scholarship.
So all that this does is direct them to let us give one scholarship at each
high school.
is

of... that

SENATOR BARNES:

Senator Boyce,

I

knew

that you should have taken

you are right on. Thank you.
Amendment adopted.
this bill out,

Ordered to

third reading.

SB 102-A, making a capital appropriation to support affordable housing solutions in the state of New Hampshire. Finance Committee. Ought
to pass. Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: Senate Bill 102-A makes a capital appropriation to support affordable housing solutions in the state of New Hampshire by providing $5 million to the Affordable Housing Fund, a statewide
housing trust administered by the New Hampshire Housing Finance
Authority. This is just like any other bond. It would pay for a bonded
indebtedness. The committee voted ought to pass. We would ask the Senate to vote in support.
Adopted.

Ordered to

third reading.

SB

164-FN-A-L, establishing a comprehensive statewide accountability
system concerning an adequate education. Finance Committee. Ought
to pass. Senator Larsen for the committee.

SENATOR LARSEN: Mr. President, I think that all of us recall the debate that we had about school accountability. The Finance Committee
reviewed this bill and felt that the cost of the program... the benefits of
the program outweigh the costs; therefore, we voted ought to pass. We
urge the Senate to do the same. Thank you.
Adopted.

Ordered to

third reading.
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SB 174-FN-A, including Martin Luther King, Jr. Civil Rights Day as a
holiday for which certain state employees are entitled to holiday pay and
relative to employees of the department of youth development services.
Finance Committee. Ought to pass. Senator Larsen for the committee.

SENATOR LARSEN: This bill brings pay equity to a very small number of state employees who work part time during holidays. It includes
the Martin Luther King holiday as a time during which they can receive
overtime pay. It has a very, very small cost of $3,500 and that amount
comes from within existing budgetary constraints. So there is actually
no additional cost to our budget through doing this.
Adopted.

Ordered to

third reading.

SB

175-FN, relative to the position of assistant commissioner of the
department of corrections. Finance Committee. Rereferred to Committee. Senator Eaton for the Committee.

SENATOR EATON: This bill converts the position of assistant commissioner of corrections to an unclassified position, establishes a salary for
this position and provides that under circumstances, the assistant commissioner shall be classified as a permanent policeman in the retirement
system. There is a study going on right now regarding salaries. The Finance Committee would like to rerefer it.
Adopted.

SB 175-FN is re-referred to the Finance Committee.
SB 186-FN, relative to the powers of and classification for
tice

criminal jus-

and consumer protection investigators of the department of justice

and for county attorney investigators. Finance Committee. Rereferred
to committee. Senator Boyce for the Committee.

SENATOR BOYCE:

This

bill is

the subject of a study that

is

ongoing.

There is a bill in the House that is stud5ring, I believe, all of the classified and unclassified pay scales, and to deal with this now, might throw
a wrench in the works of that, so we want to rerefer.
Adopted.

SB 186-FN is rereferred to the Finance Committee.
SB 197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission and making an appropriation thereFinance Committee. Ought to pass with amendment. Senator Barnes
for the committee.
for.

2001-1170S
04/01

Amendment to SB 197-FN
the bill by replacing section 4 with the following:
4 Appropriation. The sum of $125,000 for the fiscal year ending June
30, 2002 and $250,000 for the fiscal year ending June 30, 2003 is hereby
appropriated to the judicial conduct commission established by this act,
for the purposes of the administration of the provisions of this act. The
governor is authorized to draw a warrant for said sums out of any moneys not otherwise appropriated.

Amend

SENATOR BARNES: The amendment that we have here, it was at the
suggestion of the proud sponsor of this bill. Senator Gordon, who came
down to help us out during the executive session. The original bill has
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it for the first year, and $250,000 for the second year. Senator
told us that all that it needed, because it wasn't going to start
until half the year was over, so all that we needed the first year was the
sum of $125,000. So the amendment calls for $125,000 for the fiscal year
ending June 30 and then the full $250,000 for the year ending June 30,

$250,000 in

Gordon

2003. Senator Gordon saved us $125,000.

Amendment adopted.
Ordered to

third reading.

TAKEN OFF THE TABLE
Senator Fernald moved to have CACR 16, relating to procedure for nomination and review of judges. Providing that judges shall be nominated and
selected by an independent commission and reviewed every 8 years thereafter, taken off the table.

Adopted.

CACR 16, relating to procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter.
SENATOR FERNALD:

I rise to speak briefly to the amendment. There
a wonderful phrase in our constitution that says that "We should have
judges that are as impartial as the lot of humanity will allow." Those
involved in the impeachment trial may remember that our expert witness from out-of-state even quoted that provision because he thought it
was so good. I think that impartial judges are an essential part of democracy. If we are going to have a democratic system, we have to have
somebody who will resolve our disputes and do it in a way that is fair.
The way that our constitution gives us impartial judges is by making
them independent. It is a recognition that we don't want political pressure on our judges. The way that we do that is by giving them lifetime
tenure to age of 70. I think that in terms of having judges that are independent and impartial, our constitution has worked very well. But, I
think that there are deficiencies as well, in our constitution, and how
judges are selected and retained. The first problem that we have is in
the selection. That, I think, any honest observer would recognize that
many people who have been appointed as judges in the state, it has been
because of their political connections and not necessarily because of their
merit. I am not trjring to cast aspersions on current or past members
of the Judiciary, but I think that we all recognize the politics that have
gone on in the past. It means that we haven't had as good a judiciary
as we could have had. The other problem that I see with the judicial
process is that we are going to have judges that either turn out not to
be very good judges, or people who are good judges, but then they run
out of steam and they are not putting in the effort that they used to. .and
they are simply "not good judges." Yet, there really is no way for us to
remove them. Yes we have impeachment, but that is for extreme circumstances. Yes we have a bill of address, but it has been used very seldom in the last century or so. It is an inherently political process, which
means that if we ever try to do it, it immediately becomes this big political football rather than a question of merit. This CACR is intended
to keep the good things about what we have with our judiciary and its
impartiality and its independence, but improve those parts that need
improvement. The first part of the CACR is a judicial selection commission. Now the governor has one that she is using right now, but it is by

is

.
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executive order, which means that she can undo it any time that she
wants to, or a new governor could decide that they are not going to do
that. There was a time, up until 30 years ago, when the Bar Association
used to do reviews of judicial nominees and make some sort of merit
determination. That has not been used, so tar as I know, in the last three
decades. The idea is that a commission would do this selection process,
that when there is an opening, the governor would let the commission
know, and the commission would ask for applications and then make a
decision based on merit and send a slate to the governor. The idea is for
a commission that is as nonpolitical as we can make it. They are not
elected. Instead, they are appointed for three year terms, and the appointments are spread around so that the governor makes some - five;
the Senate makes two; the House makes two and the Supreme Court
makes two. To keep things so that no one has any upper hand, a meiximum of five attorneys out of 11, the attorney's don't have a majority. The
governor appoints five so she doesn't have a majority. Also, to try and
keep things spread out, we have a provision that no more than 6 can be
from any one political party. That is the provision on selection. Then
there are also provisions for review of judges. The review would be every
ten years. The reason for the ten years is, there are proposals to change
our judicial pension system. As it currently stands, if you are a judge,
your pension does not vest until age 65. If you want to retire earlier, you
are giving up your pension. We understand that there are proposals to
allow judges to retire after 10 years, even if they are not 65 yet. So the
idea was that we would have the review on the same timeframe, and the
judges up for review may decide that they would rather retire and take
what pension they have vested in at that point, rather than go through
the review process. The review would be based on many of the same
criteria as the original selection, a merit based review. If the commission decides that the judge does not merit another ten years on the
court, then they can vote to remove the judge. I do have a floor amendment. The amendment, as printed, provides for a simple majority vote
to remove a judge. The floor amendment, which Senator Below proposed,
is that we make it a three-fifths vote. So instead of a 6 to 5 vote out of
11, it would be 7 to 4. If there were a vacancy, then it would be a 6 to 4.
That would be three-fifths. I think that this is a good step forward. I
think that I can say with accuracy that the committee has worked pretty
hard on this. We went through three or four drafts, had a lot of discussion, a lot of good input from all of the members and from people in the
greater community, who came to us with ideas. The committee has voted,
unanimously, ought to pass as amended. I urge you to join us in passing this constitutional amendment. I would further add that this amendment puts in at Senator Pignatelli's suggestion, that no more than six
can be from one party. That is the only change in the committee amend-

ment.

I

apologize for not pointing that out to people.

SENATOR BARNES:

I have three or four questions, I guess. Senator
Fernald, how long have you been practicing law, how long have you been
in the courthouses?

SENATOR FERNALD: I have been practicing law for about 17 years, in
New Hampshire for about 13.
SENATOR BARNES: So how many judges have you seen that you think
that maybe should have been put out to pasture, no names, just
bers?

num-
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SENATOR FERNALD:

I cannot think of any judges with whom I
such a big problem that I think that they should be removed. I
heard from other lawyers about two judges in particular, which I
heard from various quarters, the same sort of thing, that these
people who really did not do a good job.

have
have
have
were

SENATOR BARNES: You guys obvious meet and have talked shop at
times then. That is appreciated, thank you. Another question is, you
talked about a tenure review and what I have in my hand says eight
years. Am I missing something?
SENATOR FERNALD: I think that you have the bill as amended. I probably misspoke a minute ago. I am sorry. What has been passed out is the
bill as originally amended. The amendment in the calendar has the various amendments that the committee discussed. We have been through so
many drafts that I have lost track of what we did. The committee changed
it from 8 to 10. The committee put in Senator Pignatelli's suggestion about
no more than six from one party. There were a few other chainges that I
can't remember. Originally it was not clear whether the committee was
voting to keep a judge or voting to remove, so we made it clear that the
vote would be for removal. I think that we made some wording changes
in terms of how many people the governor was selecting and how many
were lawyers and so on.

SENATOR BARNES: Why did we put this bill on the table?
SENATOR FERNALD: Because last week there were two or three members

who were

absent.

Of course now there are two absent

this

week,

but anyhow.

SENATOR BARNES: Would you believe that I
of your cosponsors?
all of the way.

I

wish that

think that you did a great job, and

I

I

had been one
am with you

SENATOR FERNALD: I would believe that. Thank you.
SENATOR PIGNATELLI: There is a lot to be said in favor of CACR

16.

think that it is an excellent idea to create a commission to recommend people for judicial appointment. Of course that is very similar to the
wise decision of Governor Shaheen, who set up a similar process prior to
her initiative. Prior to her initiative many of our governors would accept
little or no input from a commission, from the Bar Association or from any
other body. I also like the ten year review process for judicial performance. For me though, this CACR contains a fatal flaw, because it puts
the power to remove judges in the hands of a commission of unelected
people, with no accountability to the voters. I believe that is a serious
problem, a serious erosion of not only the independence of the judiciary,
but also a usurpation of legislative power. I cannot support such a proposal. It is too drastic a change in the constitutional system that has
served all of us so well, for so long. Thank you.
First,

I

SENATOR JOHNSON:

Senator Fernald, a quick question. On page two,
starting on line five. The rationale for "the governor, may from time to
time, request a commission to engage in a further search for qualified
candidates." What was the rationale for that?

SENATOR FERNALD: We took that out.

That was another change that

we made.

SENATOR JOHNSON:

Okay, you took that out?

574
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SENATOR FERNALD: We took that out. We felt that the commission
had spent time to make an investigation, that the governor shouldn't be
able to tell them to go back and do all of your work all over again.

SENATOR JOHNSON: Thank you.
SENATOR FLANDERS: I have a problem with the commission being able
I also have a problem with the ten year review. I
that you worked very hard. I would think that a judge coming up
to review, would have to think twice about some of his decisions. Being
new in this body, I see that when we ask for a roll call vote, people shape
up their votes a little bit different than they do sometimes on a voice
vote, where a judge may do the same thing because they are coming up
for a review. I very much approve of the commission recommending
judges, but I just wonder if we should put our judges through a review.
I think that it puts them in a position that is going to make it very difficult to make decisions. In closing, I would hate to be Judge Galway and
going up to review in the next six to eight months. Thank you.

to discharge a judge.

know

SENATOR GORDON: Actually I would like to be Judge Galway, because
basically he stood

up

for

what he believed

in.

He

did the right thing.

I

think that people who were reviewing him would think so, even though
they may not agree with his decision. Just like there are many people
who look at what we do here, and they don't agree with our decisions,
but hopefully, they respect the fact that we have contemplated what we
were going to do, we put thought into it and we did what we thought
was right. I have to say that I support this. Drafting a constitutional
amendment... if any of you have had the opportunity to do that, you know
that when you draft a constitutional amendment, in the Senate, you will
get 24 different opinions as to what it ought to say. That has been my
experience. So I am not sure that we are ever going to be able to draft
a constitutional amendment that is going to absolutely please everybody. The first part of it, I think Senator Fernald is right on. Credit to
the governor for initially adopting the executive order for the judicial selection commission, but unfortunately, there is no assurance that that
will continue into the future, first of all, with another governor. Secondly,
it still gives the governor control. The fact is that she can control the
nominees in essence, by controlling the appointees. Now this governor
hasn't done that to her credit, but another in fact, could do that. So the
fact is that we should get this away from... if we really want it to be an
objective process, we should incorporate this into the constitution as an
objective TAPE CHANGE you know that there is a retirement bill that
will hopefully, be coming over from the House, that will change the retirement plan so that the judges will be vested at the end of ten years.
So that would be the timing for a review. I think that it is appropriate
that judges should have some accountability. That they should have somebody who does, in fact, look at their performance on a periodic basis and
make a decision. The question is, should it be done by a nonelected board?
My answer to that is yes. Who are you going to have do it? The governor's
council? Who in the past, we know has been in fact... it has been suggested that may have been trading bridges for appointments? Are we going
to have the Senate do it? I don't know. So I guess my sense is that I
would rather have an objective process in place with people who are
appointed from a variety of different realms, that they don't have any
prejudice. There isn't one overwhelming party affiliation. I think that it
is the right thing to do. I think that adding... Senator Pignatelli's concern was addressed, with a super majority for an appointment...! think
that is the way to go.
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SENATOR FERNALD: I just wanted to respond to some of the things
that Senator Flanders said because I share his concerns about review.
Obviously, when you have a review of judges you are concerned that they
are going to lose some of their independence, that they are going to cut
back on their decisions or avoid the tough calls. So when we put this
together, we tried to do it in a way that we would lessen that chance.
There are some people who think that the removal should be done by
the legislature or by the governor and council. I think that if we have
politicians doing the removing, then we greatly increase the fear of
judges when the review time comes up. If we have a commission... and
one of the provisions here is that no one on the commission can be an
elected official, so we can't have any politicians on this commission. I
think that we reduce that fear in that the judges can have confidence
that this is a group that is making decision on merits not on politics. A
judge who is doing a good job, even a judge who is sticking his or her
neck out and making the tough calls, can feel confident that this commission is really going to be looking for people who are seriously under
performing, rather than looking to cut off at the knees, people who are
making tough decisions, which is what they are hired to do. Again, I
share the concern, but I think that this is better than a situation where
we can have a bad judge, and we can be stuck with them for 20 years.
Senator Disnard moved the question.

Adopted.

on the committee amendment. (#1043)
was requested by Senator Fernald.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
McCarley, Disnard, Roberge, Eaton, Fernald, O'Heam, Francoeur,
Gatsas, Barnes, O'Neil, Prescott, Klemm, Cohen.
The following Senators voted No: Flanders, Pignatelli, Larsen,
Question

A roll

is

call

D'Allesandro Hollingworth.
Yeas: 17

-

Nays: 5

Amendment adopted.
Senator Fernald offered a floor amendment.

2001-1064S
04/10

Floor

Amend the title
RELATING TO:

Amendment

to

CACR

of the resolution by replacing

PROVIDING THAT:

it

16
with the following:

procedure for nomination and review of judges.
judges shall be nominated and selected by an independent commission and reviewed every 10 years
thereafter.

Amend the resolution by replacing all

after the enacting clause

with the

following:
I. That article 46 of the second part of the constitution be repealed
and readopted to read as follows:
[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the militia, shall be nominated and appointed by the governor and council; and
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every such nomination shall be made at least 3 days prior to such appointment; and no appointment shall take place, luiless a majority of the
council agree thereto. Beginning JanuEiry 1, 2003, all judicial officers shall
be nominated and appointed by the governor and council from individuals recommended to the governor by the judicial commission. The commission shall consist of the following: one member from each executive
council district appointed by the governor, 2 of whom shall be attorneys
licensed to practice law in the state of New Hampshire; 2 members appointed by the president of the senate, one of whom shall be an attorney licensed to practice law in the state of New Hampshire; 2 members
appointed by the speaker of the house, one of whom shall be an attorney licensed to practice law in the state of New Hampshire; and 2 members to be appointed by the chief justice of the New Hampshire supreme
court, one of whom shall be an active or retired judge of a state court.
No member shall be an elected official or an active or retired judge of
any state court other than the active or retired judge appointed by the
chief justice of the supreme court. No more than 6 members of the judicial commission shall be members of any one political party. Members
shall serve terms of 3 years and no member shall serve more than 2 full
terms. No member shall be eligible for appointment to a state judicial
office so long as he or she is a commission member and for one year thereafter. The governor shall select the chair of the commission who shall
have the power, together with a majority of the commission members,
to establish any rules and procedures to aid in the commission's selection of the most qualified persons for recommendation to the governor
for nomination to judicial office. In evaluating candidates for judicial
office, the commission shall consider such factors as integrity, legal knowledge and ability, judicial temperament, impartiality, commitment to justice, experience, diligence, administrative and communicative skills, and
public service. Candidates for judicial office shall be considered without
regard to race, religion, gender, national origin, sexual orientation, or
political affiliation. When a vacancy occurs in a judicial office, the governor shall forthwith notify the chair of the commission of the vacancy.
The commission shall proceed with diligence to recommend to the governor the names of the most qualified persons for each vacancy. The
governor's nomination of a person to fill a vacancy occurring in a judicial office shall be made from the list of names submitted by the commission. All records and deliberations with respect to persons under
consideration as nominees or prospective nominees shall be held in strict
confidence by the commission but shall be available to the governor. The
names of persons considered by the commission shall remain confidential except to the extent necessary for the commission to carry out its
responsibility to evaluate candidates. The commission shall, every 10
years, review those judicial officers appointed under this article. In reviewing judicial officers, the commission shall consider factors such as

knowledge and

temperament, impartialadherence to the code of judicial
conduct, and administrative and communicative skills. Upon completion
of review, the commission may remove a judge from office upon a 3/5
majority vote of the commission. Any person holding a judicial appointment at the time this article is adopted shall not be subject to review.
II. That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
integrity, legal
ity,

commitment

ability, judicial

to justice, diligence,
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an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of repealing
tution to read as follows:

and readopting

article

46 of the consti-

[Nomination and Appointment of Officers; Judicial CommisThe attorney general and all general and field officers of the mishall be nominated and appointed by the governor and council; and

[Art.] 46.

sion.]
litia,

every such nomination shall be made at least 3 days prior to such appointment; and no appointment shall take place, unless a majority of the
council agree thereto. Beginning January 1, 2003, all judicial officers
shall be nominated and appointed by the governor and council from
individuals recommended to the governor by the judicial commission.
The commission shall consist of the following: one member from each executive council district appointed by the governor, 2 of whom shall be
attorneys licensed to practice law in the state of New Hampshire; 2
members appointed by the president of the senate, one of whom shall
be an attorney licensed to practice law in the state of New Hampshire;
2 members appointed by the speaker of the house, one of whom shall be
an attorney licensed to practice law in the state of New Hampshire; and
2 members to be appointed by the chief justice of the New Hampshire
supreme court, one of whom shall be an active or retired judge of a state
court. No member shall be an elected official or £in active or retired judge
of any state court other than the active or retired judge appointed by the
chief justice of the supreme court. No more than 6 members of the judicial commission shall be members of any one political party. Members
shall serve terms of 3 years and no member shall serve more than 2 full
terms. No member shall be eligible for appointment to a state judicial
office so long as he or she is a commission member and for one year
thereafter. The governor shall select the chair of the commission who
shall have the power, together with a majority of the commission members, to establish any rules and procedures to aid in the commission's
selection of the most qualified persons for recommendation to the governor for nomination to judicial office. In evaluating candidates for judicial
office, the commission shall consider such factors as integrity, legal knowledge and ability, judicial temperament, impartiality, commitment to justice, experience, diligence, administrative and communicative skills, and
public service. Candidates for judicial office shall be considered without
regard to race, religion, gender, national origin, sexual orientation, or
political affiliation. When a vacancy occurs in a judicial office, the governor shall forthwith notify the chair of the commission of the vacancy.
The commission shall proceed with diligence to recommend to the governor the names of the most qualified persons for each vacancy. The
governor's nomination of a person to fill a vacancy occurring in a judicial
office shall be made from the list of names submitted by the commission.
All records and deliberations with respect to persons under consideration
as nominees or prospective nominees shall be held in strict confidence
by the commission but shall be available to the governor. The names of
persons considered by the commission shall remain confidential except
to the extent necessary for the commission to carry out its responsibility to evaluate candidates. The commission shall, every 10 years, review
those judicial officers appointed under this article. In reviewing judicial
officers, the commission shall consider factors such as integrity, legal

knowledge and

ability, judicial

temperament, impartiality, commitment
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to justice, diligence, adherence to the code of judicial conduct, and administrative and communicative skills. Upon completion of review, the
commission may remove a judge from office upon a 3/5 majority vote of
the commission. Any person holding a judicial appointment at the time
this article is adopted shall not be subject to review."
V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include 2 squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments proposed by the 2001 General Court" shall be printed in
bold type at the top of the ballot.
VI. That any proposed amendment approved by 2/3 of those voting
on the amendment, shall become effective when the governor proclaims
its adoption.

2001-1064

AMENDED ANALYSIS
This constitutional amendment-concurrent resolution provides that
beginning January 1, 2003, the judicial selection process shall be conducted through a judicial commission which shall recommend to the governor and council qualified candidates for judicial office. The judicial commission shall, every 10 years, conduct a judicial review process and may
reappoint or remove a judge by a 3/5 majority vote.

SENATOR FERNALD: I rise to offer a floor amendment, which changes
the removal vote from a majority vote to a three-fifths vote. You will find
that ch£inge...I don't have that amendment in front of me, but it is at the
very end. Change is on page two, line 16.
SENATOR LARSEN:

I just have to take this opportunity
view that while the case for judicial reform
is a strong one, and the creation of a commission is a good idea, to solidify that in law... the problems that I have with this draft... with this
CACR, are: 1) we heard that it would remove the process from the political process, and yet, if you look, two members are appointed by the
President of the Senate and two members are appointed by the Speaker
of the House. Oftentimes appointments by those bodies, as much as I do
appreciate the Senate President and the Speaker of the House, tend to
be political appointments. So while we hope to remove the political process from this review process, I am not sure that this bill accomplishes
it. My other problem is in fact, in line with Senator Pignatelli's, which
is while you hope to create judicial review, you are in essence eliminating the legislative oversight of the process and changing the long course
of our history, in terms of who removes judges. You are changing it
to... instead of a body of elected officials and large proportion... a large
number of people looking at the issue, you are changing it from a body
of 400 examining this, to a body of 11, so that seven members can be the
majority or the opinion makers, and remove a judge, instead of having
people from all across the state in agreement. I much prefer the concept
that the commission would recommend to the legislature removal, but
be retained as a legislative prerogative to remove a judge. So those are
the reasons for my opposing this CACR. I think that if we went back to
the table and made some of those changes, I would be with it on this.

Mr. President,

to join in Senator Pignatelli's

Thank

you.

SENATE JOURNAL

9

MAY

2001

579

SENATOR PIGNATELLI: I just want to reiterate what I said, in that I
am in favor of most of this bill. I think that the commission is a wonderful idea. If it had stopped at the commission, it would have my wholehearted support. I think that the review is a wonderful idea. If it had
stopped at the commission and the review, I would give it my wholehearted supported. But that one part that I couldn't get the committee
to remove or to really even see my point of view... does not allow me to
vote for this. I think that it is a big mistake to allow an unelected body
of 11 people, by a three-fifths or two-thirds or a three-fourths majority,
to remove a judge. I think that is wrong. I think that is up to us. I think
that we struggled with what to do this past year, and we came up with
the right answer. If we had a commission that had reviewed a judge, and
had found a judge wanting and made a recommendation to the House
and to the Senate, I would pay that strong heed in my determination on
whether to remove a judge through the impeachment and conviction process, but this unelected body removing a judge, I just can't go along with.
If it passes, I will do my best to see that it doesn't pass when it goes out
to the people, because I think that it is a mistake. Thank you.

SENATOR FERNALD:

I just wanted to say that this bill does not reduce
power in any way. The legislature retains the right of impeachment and the bill of address. So it is not taking away anj^hing that
we have now.

legislative

Floor

Amendment adopted.
is on the ordering

Question

to third reading.

A roll call is required.
A 3/5 vote is required.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Disnard, Roberge, Eaton, Femald, O'Heam, Francoeur, Gatsas,
Barnes, Klemm, Cohen.
The following Senators voted No: McCarley, Flanders, Pignatelli,
Larsen, O'Neil, Prescott, D'Allesandro, Hollingworth.
Yeas: 14 - Nays: 8
Motion failed.

A

3/5 vote

was not

obtained.

Senator Boyce moved to have CACR 16, relating to procedure for nomination and review of judges. Providing that judges shall be nominated
and selected by an independent commission and reviewed every 8 years
thereafter, laid on the table.

Adopted.

LAID

ON THE TABLE

CACR

16, relating to procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter.

TAKEN OFF THE TABLE
Senator Cohen moved to have
taken off the table.

SB

31, eliminating straight ticket voting,

Adopted.

SB

31, eliminating straight ticket voting.

Question

is

on the committee report of inexpedient to

legislate.
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SUBSTITUTE MOTION
Senator Cohen moved to substitute ought to pass for inexpedient to legislate.

SENATOR COHEN: Believe me, I will speak briefly. This has been a
problem for years and years. The Secretary of State has been trying to
get rid of straight ticket voting for a long time. It causes unnecessary
confusion. Whenever there is a recount, there is confusion about this.
It gets in the way of discerning the voters intent. I would hope that we
could have bipartisan support for passing SB 31. Thank you.
SENATOR BOYCE: It is my understanding that the House has already
voted inexpedient to legislate on a nearly identical bill from their side.
I see no purpose for proceeding with this bill when we know that it will
fail once it gets there. Thank you.
on the substitute motion of ought to pass.
A roll call was requested by Senator Cohen.
Seconded by Senator HoUingworth.
The following Senators voted Yes: Gordon, McCarley, Disnard,
Question

is

Fernald, Pignatelli, Larsen, Gatsas, Barnes, O'Neil, D'Allesandro,

HoUingworth, Cohen.
The following Senators voted No: Burns, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Prescott,
Yeas: 12

-

Klemm.

Nays: 10

Adopted.

Ordered to third reading.

2001-1076-EBA
08/10

HB

Enrolled Bill Amendment to
The Committee on Enrolled Bills to which was

AN ACT

489

referred

HB

489

relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service and the sale of generation assets by Public Service Company of New Hampshire.

Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought
to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 489
This enrolled bill amendment makes a technical correction.

HB

Enrolled Bill Amendment to
489
369-B:3, IV(b)(l)(B)(ii) as inserted by section 10 of the bill
by replacing line 1 with the following:
(ii) From initial transition service end day to the day

Amend RSA
that

PSNH

Senator Pignatelli moved adoption.

Adopted.
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TAKEN OFF THE TABLE
Senator Francoeur moved to have SB 96-FN, repealing the requirements
nonresident Hcenses to carry concealed weapons, taken

for resident and
off the table.

Question

is

on the removal motion.

Recess.

Out of Recess.
Senator Francoeur withdrew his motion.

TAKEN OFF THE TABLE
Senator Gordon moved to have
forms, taken off the table.

SB

112, relative to voter registration

Adopted.

Senator Gordon moved rerefer.

SENATOR GORDON:

I recognized that this has some problems and that
this needs some work and I don't have the time to do it right now. I would
like to take some time over the summer.

Adopted.

SB

112

is

rereferred to the Public Affairs Committee.

SPECLU. ORDER
Senator Francoeur moved that we Special Order the following
Thursday, May 17, 2001 at 10:16 a.m.

bills for

HB 166, establishing a committee to study gas and hazardous substance
pipeline safety.

HB

189-FN, increasing the

facility

funding limits under the

oil

discharge

and disposal cleanup fund.

HB

203, allowing a psychiatric/mental health nurse practitioner employed under contract with the department of corrections to be indemnified and defended by the state under the same conditions as psychiatrists.

HB 274-FN, banning the residential open burning of trash and relative
to a dioxin emissions reduction

and control program.

HB

303-FN-A-L, relative to funding of training and certification of
and emergency medical service providers programs in the
department of safety, extending certain motor vehicle license expiration dates, and increasing certain motor vehicle license fees.
Adopted.

firefighters

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 126, relative to the use of certain credit
data in underwriting certain insurance policies, taken off the table.

Adopted.

SB 126, relative to the use of certain credit data in underwriting certain insurance policies.
Question

is

on the committee report of inexpedient to

legislate.

582
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SUBSTITUTE MOTION
Senator Gordon moved to substitute ought to pass for inexpedient to legislate.

SENATOR GORDON: For many people, you may recall that this came out
a few weeks ago and was put on the table when we put a whole bunch of
bills on the table. It had come out of committee as inexpedient to legislate. What this is about... and Senator Flanders did a very good explanation of the bill and the issue that it involves. The issue is the use of credit
reports or credit rating or credit status as a means of determining how
much you will pay for your premiums for your automobile insursince and
for your homeowners insur£uice. Senator Flanders did make several statements, all of which I agree with, except for one. That is, that he said that
there is causal relationship between your credit and the accidents that
you might have, or the fact that you might have claims on your
homeowners insurance. Even the insurance companies recognize that
there is no causal relationship between your credit and the claims that
you make on your automobile insurance and your homeowners insurance.
What they do indicate is, that there is a correlation between those two that
occurs. There is a correlation. The fact is, just to cut to the chase here
because it is very late, we are all involved with the issue of racial profile.
The fact is, that those people who justify racial profiling say that you are
more apt to have a person that has perhaps skin color, that may be more
apt to be committing a criminal activity. Well there may be a correlation
between it, but we would all be offended, and we all should be offended
of that racial profile. Not too long ago, these same insurance companies
were doing a practice called redlining. If you are familiar with redlining,
it would say that they were segregating these neighborhoods and we are
not going to sell the insurance to people in these neighborhoods, because
those neighborhoods are likely to have more claims on their automobile
insurance or they are going to have more claims on their homeowners insurance, so we just won't sell to them. We have prohibited that practice because we felt that was wrong. Even though there was a correlation between
where they lived, they said that is wrong. That is the wrong thing to do.
Now what has happened is, the insurance companies have become more
sophisticated. They have decided to carry out these same practices in a
different way. The way that they have done it is economic redlining. By
looking at people's credit report and then msiking a determination as to
what they should charge as their insurance premiums. Now I have fought
this battle for a long time, as you know, those that have been around. I
used to say that we shouldn't be able to use the rating at all. I have given
up on that idea, because I can't fight the lobby. The fact is, the lobby is
strong. Every time that you come in with a bill. .the very first time that I
came in with the bill, they said, "we are going to compromise. Do you know
what our compromise will be? Our compromise will be this: If you just
agree with us, then we will create a trade practice that says that we won't
use credit rating solely as a way of rating. Will you agree to that. Senator Gordon?" I said, yes. We put that in the law. The next year we come
back and I find out that it isn't doing any good. I go to the Insurance Department and they said that it is unenforceable, because how do you know
when it is only the sole rating criteria? It is totally unenforceable and the
commissioners indicated that it is unenforceable. So then the next term
that I came in, I said, "I'll fix that", I put the same bill in again. Then they
came back and said, "ok, we will fix it, and we will fix it through new rules
through the insurance commission." So, what happens? Well there £u*e new
.
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rules alright, but the rules actually open up the practice and make it
broader instead of closing it. I can't figure it out. So I am back to where I
am again, and that is, I got the divorced mother, she is going through the
process of divorce, the husband isn't paying child support payments, the
ex, he has left. So what does she get as a reward for this? She gets behind in her bills. She gets a higher premium for her automobile insurance.
She hasn't had one accident, not one traffic ticket, and she is paying
more for automobile insurance. I get the guy who gets laid off. He gets
downsized. He loses his job. Bang, what happens? He hasn't had one accident. He hasn't had one ticket and what does he get? He gets a higher
bill for his insurance. Does that make any sense to anybody? So this time
the bill is a little bit different. What the bill says is, that once you have
established the policy, they can raise the policy, but they can't raise it just
based on your credit. They have to have something related to your driving. Doesn't that make sense? The industry says that the reason that they
raise your premiums when you have a driving accident or when you get
a speeding ticket is to send you a message. It is to send you a message
and say "don't do that, because you are going to cost us more money."
What does that tell somebody who has bad credit? What is the message
to that person? There is no message. What this is, is an easy way for insurance companies to rate people and basically do economic redlining. So
what I am going to ask you is to support the recommendation of ought to
pass, and say that we don't want, as a matter of policy in this state, for
the insurance companies that write policies here, to once they have written a policy and based it on your credit to begin with, if that is what they
want to do, we don't wEuit them to simply raise your policy after that, just
because of your credit. They have to have some reason that relates to your
driving, some reason that relates to the way that you maintain your home.
I would ask you to support the ought to pass motion.

SENATOR FERNALD: The question is about how much underwriting
should the company be allowed to do? Senator Gordon mentioned somebody who lost his job and then his insurance goes up because of new
underwriting. Well earlier today, we talked about people who see their
health insurance cost go up because they got cancer. People seemed to
think that was fine. I find that very puzzling.
SENATOR FLANDERS: As you recall, I did speak to this, prior to it being tabled. I was asked a question at the time from Senator Fernald, and
I have researched it. The insurance companies did testify against this bill.
You had asked me if they did and I told you that I did not know. Progressive Mount Washington, Acadia, New Hampshire Association of Domestic Insurance, AIA, State Farm, NAII, all came to testify against this bill.
Let me just briefly recap, if I will. It won't take very long. Let us remember that all companies do not use credit. You can go to an agency and they
can find companies who do not use credit. Our domestic companies usually here in New Hampshire, do not use credit. The reason that they use
credit is because it may be a reason to collect premiums, but may I remind
you that if we vote this down, and the insurance companies lose premiums, they are going to find it somewhere else. Probably most people sitting in this room, and a lot of people in our districts are getting credit on
their policy because they haven't had an accident or they don't smoke or
they haven't had a claim and so forth, but if we do away with something
like this, we may indeed lose some of those credits. That lady whose premium is going down, ours will be going up. Somebody's is going to go up
to make up for it. We do have RSA 412-413 which regulates the use of
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RSA 412-413 which

regulates the use of
417, which says as
Senator Gordon says, it can't be solely used as basis for credit. We are
hearing rules coming in from the Insurance Department now on this.
We heard some last Friday. Talk about another long day. In our opinion, and this came out as inexpedient to legislate, it was our opinion
that there was no need for additional legislation on this because the
RSA is taking care of it. I just firmly believe that if somebody is having
a problem with credit, it does affect the risk on an insurance company,
as I said before, repairing brakes on an automobile or having repair
work done, something in the house that needs to be done. In my opinion of 35 years in the business, it does affect the risk. I ask you to
support the committees recommendation of inexpedient to legislate and
vote no on this ought to pass motion. Thank you very much.
to

credit for a

for

it.

homeowner and motor insurance. RSA

SENATOR HOLLINGWORTH:

I

am

going to be really

brief, I

swear.

I

have been supporting Senator Gordon on this bill for years. I had a constituent who had a problem m£iny years ago. I think that this is a good

Remember, it doesn't cost the insurance compemy a
dime unless you are involved in an accident. If you get a ticket or if you
have a traffic violation, that is enough grounds for you to have your premium go up. Your credit rating is not enough.
piece of legislation.

SENATOR FLANDERS:

Senator Hollingworth,

if

you get a

doesn't cost the insurance company anything either,
put it up if credit rating doesn't?

ticket, it

why should

that

SENATOR HOLLINGWORTH: I would be happy to answer that. Because it is a driving violation and if you get a ticket, that may indicate
that you are not driving as carefully as you should.
SENATOR FRANCOEUR:

I

think that Senator Gordon and

I

have heard

this bill quite a few times. I have sat on the Insurance Committee, now
third term. When you stop and go back and look at the federal
this is
law. Federal Fair Credit Reporting Act. When the Federal Fair Credit
Reporting Act sets forth permissible purposes for which a credit report may

my

be furnished. Among these purposes, it says that a consumer reporting
agency may furnish a consumer report to a person that it has reason to
believe and intends to use the information in connecting with the underwriting of insurance. It is 15 U.S.C 1681b(a)(3)(c). It states, "The insurer
may obtain a consumer report to decided whether or not to issue a policy
to a consimier. The amount, in terms of the coverage, the duration of the
policy, the rates and fees charged, or whether or not to renew or cancel
the policy." Because these are all underwriting decisions. 16,CFR, CommercigJ Practices Chapter 1, Federal Trade Commission, Chapter F, statements of general policy and interpretation under the Fair Credit Reporting Act, underwriting. Federal law allows them to use this. Some companies
do and some don't. So if you pass this law that is before you today, know
you are going to be conflicting the federal one, and theirs is going to take
precedence. So if you feel good about doing it, then do it, but it isn't going
to do anything, and they are still going to be able to use it.

SENATOR BURNS: I rise against the current motion. One of the reasons why it is expensive for an insurance company with someone with
a poor credit rating is that they get the policy canceled, and then they
write a new one, it goes a month or two and then it is canceled again. I
think that you will find that is one of the big expenses. The other thing
we have given the automobile companies, writing auto insurance in the
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and we have the best system of any around
is fierce. All the young people, at least, call
eight to ten agents, and if you are not the low man, you don't get the
business. So when one of these companies rates a policy up due to
someone's credit, they almost never get to write it, because somebody
state, a pretty free rein,

because the competition

else takes that business.

SENATOR GATSAS:

I am rising in favor of the motion. I think that if
look around the room, and if the state of New Hampshire had
mandatory insurance, I probably would vote against it. However, when
someone is driving that 1982 Impala and because they have had some
bad financial times, and their rate goes up $200, my bet is that they are
probably just going to drop the insurance and be uninsured. So are we
sending the message to people to not take out insurance because of their
credit? I mean, I think that if they have established a policy, there is no
reason for any of us to think that for one second, that we all couldn't be
in that financial position. Here is a person living in a house, for some
reason they have had a financial problem. Now do we create a bigger
financial problem because we say to them, being a homeowner, you are
in tough strait and your premium just went up again because you are
having a tough financial time, even though you may be making your
mortgage payment? I don't think that is the message that we want to
be sending out to people because those people that drop their insurance are probably going to be looking for some of the cars in this venue
to look for an accident with because they certainly aren't going to be
looking for another 1982 Impala to run into. So I think that we are
sending a bad message, unless we are a state with insurance out on
everybody, so that we don't have to worry that somebody must take it,
instead of making it, "I don't want to take it now because it is too much
money." So I think that we are sending a bad message.

we

all

on the motion of ought to pass.
A roll call was requested by Senator Francoeur.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Gordon, McCarley, Disnard,
Roberge, Eaton, Fernald, O'Hearn, Pignatelli, Larsen, Gatsas,
Barnes, O'Neil, D'Allesandro, Klemm, HoUingworth, Cohen.
The following Senators voted No: Bums, Johnson, Boyce, Flanders,
Question

is

Francoeur, Prescott.
Yeas: 16

-

Nays: 6

Adopted.

Ordered to third reading.

TAKEN OFF THE TABLE
Senator Gordon moved to have SB 52, relative to liquor liability insurance coverage, taken off the table.

Adopted.

SB

52, relative to liquor liability insurance coverage.

Question

is

A division

on removing from the table.

vote

was requested.

Manifestly affirmative.
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Question is on the committee report of inexpedient to legislate.
Senator Gordon moved to rerefer.
Adopted.

SB

52

is

rereferred to the Insurance Committee.

TAKEN OFF THE TABLE
Senator Fernald moved to have SB 30, establishing a committee to study
the DNA database of sexual offenders, taken off the table.

Adopted.

SB

30, establishing a committee to study the
offenders.

DNA

database of sexual

Question is on the committee amendment (0704).
Senator Fernald moved to rerefer.
Adopted.

SB

30

is

rereferred to the Judiciary Committee.

HOUSE MESSAGE
The House of Representatives concurs with the Senate in its amendments to the following entitled Bill sent down from the Senate:

HB

232, relative to compensability of work-related stress injuries under the worker's compensation act.

REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled

has examined and found correctly EnHouse and/or Senate Bills:
HB 121, establishing a committee to study methods of reducing the cost
of obtaining justice for low income citizens.
HB 124, establishing a committee to study on-line and electronic voting.
Bills

rolled the following entitled

HB
HB

236, relative to the registration of deer.

tees

242, extending the reporting deadlines for certain study commitand commissions.

HB

263,

naming a sidewalk

in

Wolfeboro the Kenneth

J.

MacDonald

Memorial Sidewalk.

HB

273, relative to the purpose of state jurisdiction of fish
regulation.

and game

HB

395, relative to the time for the first meeting for county conventions following election.

HB 397, establishing a committee to sudy the status of veterans in New
Hampshire.

HB

480, relative to the divisions within the department of resources

and economic development.

HJR

3,

encouraging the preservation of the system of locks on the

Merrimack

River.

Senator Pignatelli moved adoption.
Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
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time, that the bills ordered to third reading be read a third time by
this resolution, all titles be the same as adopted and that they be passed
at the present time.

Adopted.

ANNOUNCEMENTS
SENATOR FERNALD (RULE

#44): Cliff Below, as you know by now, is
there with the National Conference of State Legislators. I am sure that he is doing a good job, particularly evident by
the publication from them, quoting him, on the electricity issue. My understanding is, that this is something that he is there representing us. The
Senate is paying for his expenses to go down and represent us. I would
like to make the observation that I think that it is unfortunate that we
scheduled a session, while we knew that he was going to be representing
us somewhere else. I don't think that we should be doing that to our
members who are putting in time, out of state, on our behalf.
in

Washington.

He

is

LATE SESSION
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House messages. Enrolled Bills and amendments and that
when we adjourn we adjourn to Thursday, May 17, 2001 at 10:15 a.m.

Adopted.

Third Reading and Final Passage

SB

16-FN-A, relative

an appropriation

to state financial aid for state fairs,
therefor.

and making

SB 31, eliminating straight ticket voting.
SB 36-FN-A, making an appropriation to the

postsecondary education
purpose of tuition incentive grants.
SB 39, establishing the position of market conduct chief administrator
in the insurance department.
SB 48, relative to the rental of shared living facilities.
SB 51, relative to financial holding companies; cash dispensing machines;
the participation in meetings by out-of-state, nondepository trust company directors; and a clarification of the status of student loans.
SB 67-FN, relative to costs of locating and apprehending persons im-

commission

for the

properly at large for driving-related offenses.

SB

69-FN-A-L, relative to a New Hampshire legal assistance
Nashua and making an appropriation therefor.

office in

SB

76-FN, requiring attendance in an education and training program
by those who obtain a liquor license and relative to applications for oneday liquor licenses.
SB 77, relative to the regulation of plumbers and plumbing.
SB 81-FN-A, regulating medication nursing assistants under the nurse
practice act.

SB
SB

95, relative to

SB

106, relative to consumers' cooperative associations.

campaign contribution

limits.

making© a

capital appropriation to support affordable housing solutions in the state of New Hampshire.

102-A,
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SB

109, implementing certain federal regulations relative to setting minirequirements for employee benefit plan procedures pertaining to
the filing of benefit claims, notification of benefit determinations, and appeal of adverse benefit determinations.

mum
SB
SB

110-FN-A, extending the kindergarten construction program.
114, establishing a committee to study issues relating to judicial
form, and making an appropriation therefor.

SB
SB
SB
SB

re-

118, relative to individual health insurance coverage.
119, relative to small group health insurance coverage.

122-FN, relative to the license

to carry a

weapon.

126, relative to the use of certain credit data in underwriting cer-

tain insurance policies.

SB

133-FN-A, relative

to

Skyhaven airport and making an appropria-

tion therefor.

SB
SB
SB
SB

135-FN-L, relative to kindergarten funding.
139, relative to uniform electronic transactions.
142-FN, relative to the collection of debts owed to the state.
149-FN, permitting persons involved in motor vehicle accidents and
certain medical researchers access to motor vehicle records.
SB 152-FN, relative to the regulation of business practices between motor vehicle manufacturers, distributors, and dealers.
SB 158-FN, relative to payment of medical benefits for certain retirement system members retiring with combined creditable service or for
certain members who have dependent children.
SB 159-FN, relative to benefit options for surviving spouses and designated beneficiaries of deceased members of the retirement system.
SB 161-FN-A, relative to treatment for individuals with disabilities and
making an appropriation therefor.
SB 164-FN-A-L, establishing a comprehensive statewide accountability
system concerning an adequate education.
SB 167-FN-A, relative to the medicaid payment for long-term care services.
SB 168-FN, relative to education property tax hardship relief.
SB 170-FN-L, making certain changes to the excavation tax and excavation activity tax.

SB 174-FN-A, including Martin Luther King, Jr. Civil Rights Day as a
holiday for which certain state employees are entitled to holiday pay and
relative to employees of the department of youth development services.
SB

176-FN-A, establishing an equipment depository and disabled person's
in the department of administrative services.
SB 178, establishing a committee to study the uniform computer information transactions act.
SB 181, relative to the manufacture, sale, or installation of certain smoke

employment fund

detectors.

SB

182-FN-A, establishing a brain and spinal cord injury trust fund and
appropriating certain moneys to such fund.

SB 183-FN-L, relative to distribution of certain meals and rooms tax
revenue to municipalities with affordable housing.
SB 188-FN-L, relative to abatements and appeals of betterment assessments.
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189-FN-A, establishing a gasoline remediation and elimination of

ethers fund.

SB

192-FN, relative to the issuance of high/medium voltage licenses
by the electricians' board.

SB 194-FN,

relative to retirement allowances for certain surviving

spouses of group

II

retirement system members.

SB

197-FN, restructuring the judicial conduct committee as an independent judicial conduct commission and making an appropriation therefor.
In

recess.

Out of Recess.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB

1-A, making appropriations for the expenses of certain departments
of the state for fiscal years ending June 30, 2002 and June 30, 2003.

HB 229, relative to third person liability under the workers' compensation law.

HB
HB

259, relative to holding sessions for correction of checklists.

279-FN-A-L, relative

liability of

to the payment of certain unfunded accrued
the retirement system and making an appropriation therefor.

HB 295-FN, relative to medicaid recoveries from third party settlements.
HB 350-FN, relative to person with disabilities participating in the work
incentive program.

HB
HB
HB

375, relative to sources of funding an adequate education.
450, relative to certain

work product under the right-to-know

law.

452, establishing a committee to study the reimbursement for ex-

penses of legislators.

HB 503, relative to incompatible offices.
HB 511, relative to continuing medical education requirements for physicians.

HB

512, relative to off-site improvements imposed on applicants to a

planning board.

HB
HB
HB

525, relative to property and casualty insurance.
534, relative to "salvage" motor vehicles.
547-FN, authorizing participation in a regional electronic

roll col-

lection system.

HB

574, establishing a committee to study the recodification of laws
relating to the joint committee on legislative facilities and the application of the right-to-know law.

HB

578, relative to requirement for nonpublic utility providers of telephone services and competitive telecommunications providers, and rela-

management advisory board.
579, relative to nominating a political organization by nomination
papers.
tive to the information technology

HB
HB

580, requiring health insurance carriers to provide loss information to large employers at least once every 6 months.

HB

584-FN, relative
and rental agents.

to the registration

and licensure

of

OHRV dealers
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HB 588, relative to examination of persons called as jurors.
HB 591, relative to certain prescription discount cards.
HB 603-FN-A, providing the commissioner of administrative services an
option to self-fund the state employee health plan and requiring a reserve fund therefor.

HB

616, clarifying sessions to be held at the satellite district court in

Durham.

HB 630,

establishing a committee to study the need for the regulation
of professions which are alternative or complementary to existing regulated health professions.

HB 653-FN, relative to certain signs within highway rights-of-ways.
HB 659-FN, relative to penalties for attempting to purchase firearms
illegally.

HB 669, requiring certain safety devices on freight locomotives.
HB 745, revising Article 9 of the Uniform Commercial Code and related
statutes.

CACR

5, relating to the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule.

HB 105-FN, establishing an agricultural nutrient management program
and making an appropriation therefor.
HB 152-FN, relative to expanding the legal methods of taking deer.
HB 177-FN, relative to the purchase of a wheelchair van for the veterans' home in Tilton and making an appropriation therefor.

HB 201, relative to voters presenting identification to obtain a ballot.
HB 252, relative to rules promulgated by the supreme court.
HB 270-FN, increasing the mileage reimbursement rate for members
of the legislature.

HB

276-FN, relative

to

reimbursement of legal

fees of

supreme court

employees who were subpoenaed and incurred legal fees during the impeachment proceedings regarding chief justice David A. Brock and making an appropriation therefor.

HB 354-FN, extending the kindergarten construction program.
HB 393-FN, relative to plant nurseries and nursery stock.
HB 399, relative to proof of qualifications for voter registration.
HB 450, relative to certain work product under the right-to-know law.
HB 463-FN, relative to protective services to adults.
HB 520, relative to clarifying qualifications of candidates.
HB 543-FN, establishing the division of ports and harbors within the
Pease development authority and transferring
duties of the

HB 610,
cider in

New Hampshire

all functions, powers,
state port authority.

and

allowing the sale of raw milk cheese and unpasteurized apple

New

Hampshire.
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HB

676, establishing a committee to study the creation of a regional
for collection and marketing certain components of the municipal solid waste stream.

program

HB 677, relative to certification and filing of nomination papers.
HB 694, establishing a separate high school civics graduation requirement.
HB 698, relative to verification of checklists.
HB 720, relative to permitting the use of certain firearms for hunting deer.
HB 760-FN, relative to the use of silencing devices for taking game.
HB 158, relative to the use of an artificial light to locate moose.
HB 218, relative to the motor vehicle road toll law and motor vehicle
registration fees.

HB
HB

304, relative to insurance coverage for prostate cancer testing.

320, relative to leasing certain portions of railroad properties
relative to the definition and taxation of amusement railroads.

HB 328-FN-L, relative to fees of sheriffs and deputy sheriffs.
HB 443, relative to a state energy plan.
HB 495, relative to judicially appointed officials.
HB 590, permitting life insurance companies access to certain

and

motor

vehicle records.

HB
HB

596, relative to the acquisition of land by a town.
604, relative to increasing certain fees and making other changes

and game

to fish

licenses.

HB

679, establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12.

HB 690, relative to disclosure of nonpublic personal health information.
HB 717, establishing a committee to make recommendations on policy
concerning state-operated trails for all terrain vehicles and trail bikes
and relative to increasing the nonresident OHRV registration fees for

snow traveling

HB

vehicles.

740, relative to decommissioning of nuclear electric generating fa-

cilities.

HB 758, relative to the sale of gasoline containing ethers.
HB 769, relative to fees paid by municipalities for excavating and dredging permit applications.

HCR 12, requesting that the federal government authorize greater state
regulation of gas pipelines and pipelines carrjring other hazardous substances.

INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

the possession of the
5 shall be by this resolution read a first and second time by the therein listed titles, and referred
to the therein designated committees.
Clerk,

House

Adopted.

Bills

numbered

HB

1

-

list in

CACR
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HB

1-A, making appropriations for the expenses of certain departments
of the state for fiscal years ending June 30, 2002 and June 30, 2003.

(Finance)

HB

229, relative to third person liability under the workers' compensa-

tion law.

(Insurance)

HB 259, relative to holding sessions for correction of checklists.
lic

(Pub-

Affairs)

HB
for.

to the payment of certain unfunded accrued
the retirement system and making an appropriation there-

279-FN-A-L, relative

liability of

(Executive Departments and Administration)

HB 295-FN, relative to medicaid recoveries from third party settlements.
(Insurance)

HB 350-FN, relative to persons with disabilities participating in the work
incentive program. (Public Institutions, Health and Human Services)
HB 375, relative to sources of funding an adequate education. (Ways
and Means)

HB 450, relative to certain work product under the right-to-know law.
(Executive Departments and Administration)

HB

452, establishing a committee to study the reimbursement for expenses of legislators. (Internal Affairs)

HB 503, relative to incompatible offices. (Public Affairs)
HB 511, relative to continuing medical education requirements for physicians.

HB

(Executive Departments and Administration)

512, relative to off-site improvements imposed on applicants to a

planning board. (Public Affairs)

HB
HB
HB

525, relative to property and casualty insurance. (Insurance)

534, relative to "salvage" motor vehicles. (Transportation)

547-FN, authorizing participation in a regional electronic
(Transportation)

roll col-

lection system.

HB

574, establishing a committee to study the recodification of laws
relating to the joint committee on legislative facilities and the application of the right-to-know law. (Internal Affairs)

HB

578, relative to requirements for nonpublic utility providers of telephone services and competitive telecommunications providers, and relative to the information technology

management advisory

board. (Ex-

ecutive Departments and Administration)

HB

579, relative to nominating a political organization by nomination
papers. (Public Affairs)

HB

580, requiring health insurance carriers to provide loss information to large employers at least once every 6 months. (Insurance)

584-FN, relative to the registration and licensure of OHRV dealers
and rental agents. (Transportation)

HB

HB 588, relative to examination of persons called as jurors. (Judiciary)
HB 591, relative to certain prescription discount cards. (Public Institutions, Health and Human Services)
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HB 603-FN-A, providing the commissioner of administrative services an
option to self-fund the state employee health plan and requiring a reserve fund therefor. (Insurance)

HB

616, clarifying sessions to be held at the satellite district court in

Durham. (Judiciary)

HB

630, establishing a committee to study the need for the regulation

of professions which are alternative or complementary to existing regulated health professions. (Public Institutions, Health and

Human

Services)

HB 652,

relative to the penalties for reckless or negligent operation of
a motor vehicle. (Transportation)

HB

653-FN, relative
(Transportation)

HB

to certain signs

659-FN, relative to penalties
(Judiciary)

for

within highway rights-of-ways.

attempting to purchase firearms

illegally.

HB 669, requiring certain safety devices on freight locomotives.

(Trans-

portation)

HB 745, revising Article 9 of the Uniform Commercial Code and related
statutes.

(Executive Departments and Administration)

CACR 5, relating to the rulemaking authority of the supreme court.
Providing that supreme court may adopt rules that have the force and
effect of law, and that the general court may regulate these matters by
statute and may accept or reject any rule adopted by the supreme court,
and that in the event of a conflict between a statute and a rule, the statute, if otherwise valid, shall supersede the rule. (Judiciary)

HB 105-FN, establishing an agricultural nutrient management program
and making an appropriation

therefor.

(Environment)

HB

152-FN, relative to expanding the legal methods of taking
(Wildlife and Recreation)

deer.

HB

177-FN, relative to the purchase of a wheelchair van for the veterhome in Tilton and making an appropriation therefor. (Public Institutions, Health and Human Services)

ans'

HB

201, relative to voters presenting identification to obtain a ballot.

(Public Affairs)

HB 252, relative to rules promulgated by the supreme court. (Judiciary)
HB 270-FN, increasing the mileage reimbursement rate for members
of the legislature. (Internal Affairs)

HB

276-FN, relative

to

reimbursement of legal fees of supreme court

employees who were subpoenaed and incurred legal fees during the impeachment proceedings regarding chief justice David A. Brock and making an appropriation therefor. (Judiciary)

HB

354-FN, extending the kindergarten construction program. (Edu-

cation)

HB

393-FN, relative

to plant nurseries

and nursery

stock. (Wildlife

and Recreation)

HB 399, relative to proof of qualifications for voter registration.
lic

Affairs)

(Pub-
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HB 463-FN, relative to protective services to adults. (Judiciary)
HB 520, relative to clarifying qualifications of candidates. (Public Affairs)
HB 543-FN, establishing the division of ports and harbors with the Pease
all functions, powers, and duties
state port authority. (Energy and Economic

development authority and transferring
of the

New Hampshire

Development)

HB 610,
cider in

allowing the sale of raw milk cheese and unpasteurized apple

New

Hampshire. (Environment)

HB

676, establishing a committee to study the creation of a regional
for collection and marketing certain components of the municipal solid waste stream. (Environment)

program

HB 677, relative to certification and filing of nomination papers. (Public
Affairs)

HB 694, establishing a separate high school civics graduation requirement. (Education)

HB 698,
HB 720,

relative to verification of checklists. (Public Affairs)
relative to permitting the use of certain firearms for hunting

deer. (Wildlife

HB

and Recreation)

760-FN, relative to the use of silencing devices
and Recreation)

for taking

game.

(Wildlife

HB

158, relative to the use of an artificial light to locate moose. (Wild-

life

and Recreation)

HB

218, relative to the motor vehicle rod

toll

law and motor vehicle

registration fees. (Transportation)

HB 304, relative to insurance coverage for prostate cancer testing.

(In-

surance)

HB

320, relative to leasing certain portions of railroad properties and
relative to the definition and taxation of amusement railroads. (Trans-

portation)

HB 328-FN-L, relative to fees of sheriffs and deputy sheriffs. (Judiciary)
HB 443, relative to a state energy plan. (Energy and Economic Development)

HB 495, relative to judicially appointed officials. (Judiciary)
HB 590, permitting life insurance companies access to certain

motor

vehicle records. (Insurance)

HB 596, relative to the acquisition of land by a town. (Public Affairs)
HB 604, relative to increasing certain fees and making other changes
to fish

and game

licenses. (Wildlife

and Recreation)

HB 679,

establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12. (Education)

HB 690, relative to disclosure of nonpublic personal health information.
(Insurance)

HB 717,

establishing a committee to make recommendations on policy
concerning state-operated trails for all terrain vehicles and trail bikes
and relative to increasing the nonresident OHRV registration fees for

snow traveling

vehicles.

(Transportation)
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740, relative to decommissioning of nuclear electric generating fa-

cilities.

HB

17

(Energy and Economic Development)

758, relative to the sale of gasoline containing ethers. (Environ-

ment)

HB 769, relative to fees paid by municipalities for excavating and dredging permit applications.

(Environment)

HCR 12, requesting that the federal government authorize greater state
regulation of gas pipelines and pipelines carr3dng other hazardous substances. (Environment)

INTRODUCTION OF SENATE BILL
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the list in the possession of the
Clerk, Senate Bill numbered 199 shall be by this resolution read a first
and second time by the therein listed titles, laid on the table for printing and referred to the therein designated committee.

Adopted.
First

and Second Reading and Referral

SB

199, relative to the voting procedures for authorizing certain capital
projects in interstate school districts. (Sen. Below, Dist 5; Rep. Nordgren,

Graf

10; Rep.

Benn, Graf

10:

Education)

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Thursday, May 17, 2001 at 10:15 a.m.

Adopted.

Adjournment.

May
The Senate met

17,

2001

at 10:15 a.m.

A quorum was present.
The prayer was

offered by Reverend,

David

R

Jones, Senate Chaplain.

have taken the

liberty of placing on all of your desks, a copy of this.
This is the fourth volume of prayers that have been offered here, and it
is a gift from me to you. Do what you want with it.
I

Earlier today I was with a group of community leaders across the street
who represent a wide spread of political views, professional backgrounds and I'll tell you something, strong individual opinions. Usually
these are folks that gather in smaller groupings with those of more common interest and who work on their own particular agendas. A problem
has recently arisen in the greater Concord area involving the loss of jobs
for a number of individuals who came to our community as refugees or
who have special physical or emotional challenges. Figuring out how to
creatively address this situation seemed to demand the best attention of
a number of groups of people together who don't usually spend much time
talking to and listening to one another. After just two meetings, this group
of people is moving in some astonishingly creative directions. No one will
get the credit but some important people will have been helped. My bet
is that the solution to the challenging but wonderful opportunities you face
there,
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here will grow out of similar unique and unconventional gatherings and
conversations to the one I was at earlier today. Make sure that gatherings here for talking and listening are not just the predictable ones.

Let us pray:
Lord, thank You for continually blurring the boundaries of our assumptions. Make us and keep us open to the voices that come from the directions
we'd rather not hear, and remind us that solutions which come disconnected from anybody getting the credit are likely to be the very best ones.
Amen.
Help us out here.
Senator Francoeur led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
SENATOR BELOW (RULE

am

sorry that I had to run out on you
#44): I
last Wednesday evening. I wouldn't have left, but for the fact I was expected
to be in Washington, D.C. to chair a meeting. I am honored this year to chair

the Energy and Transportation Committee of the Assembly on Federsd issues of the National Conference of State Legislatures. I had some import£int meetings to facilitate and they were expecting me and it was a good
thing that I got there. That was the last flight out and I just want to say
for the record that had I been here and I would have voted in support with
the other 22 Senators on SB 197 and would have supported the amendment
and the passage of that. Thank you, Mr. President.

SENATOR KLEMM: Thank you,
service to the state

and going

to

Senator Below and thank you for your
Washington and representing us. Thank

you very much.

REPORT OF COMMITTEE ON ENROLLED BILL
The Committee on Enrolled
rolled the following entitled

has examined and found
House and/or Senate Bill:
Bills

correctly En-

HB 489, relative to the regulation of rural electric cooperatives by the
public utilities commission and relative to transition and default service and the sale of generation assets by Public Service Company of

New

Hampshire.

Senator Wheeler moved adoption.

Adopted.

NOTICE OF RECONSIDERATION
Senator Francoeur has served notice of reconsideration on SB 194-FN,
relative to retirement allowances for certain surviving spouses of group
n retirement system members.

NOTICE OF RECONSIDERATION
Senator D'Allesandro has served notice of reconsideration on
relative to the rental of shared living facilities.

SB

48,

NOTICE OF RECONSIDERATION
Senator D'Allesandro has served notice of reconsideration on SB 186-FN,
relative to the powers of and classification for criminal justice and consumer protection investigators of the department of justice and for county
attorney investigators.

NOTICE OF RECONSIDERATION
Senator Cohen has served notice of reconsideration on SB 172-FN, exempting rentals of motor vehicles by governmental entities and certain
nonprofit organizations from the meals and rooms tax.
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NOTICE OF RECONSIDERATION
Senator Gordon has served notice of reconsideration on SB 30, establishing a committee to study the DNA database of sexual offenders.

SUSPENSION OF THE RULES
Senator Burns moved that the Rules of the Senate be so far suspended
as to allow the introduction of a new Senate Bill after the deadlines have
passed.

SENATOR BURNS: This is a bill that was put in for a work incentive
progrsim that is endorsed by the RepubHcan leadership in the House and
the Governor. I am hoping that we will be able to support it. I have a lot
of calls from members of my district who wish to take advantage of this.
There is a special fund within the unemployment fund, which is composed
of one-tenth of one percent of what is collected. It was used for capital
improvements. That fund has grown and they have more money than they
need. This would take one-third of that and it would provide job training
for a lot of people throughout the state.

SENATOR WHEELER: I want to urge you all to

support this motion to
suspend the rules. This proposed bill has strong bipartisan support. It
has the support of the Unemployment Compensation Advisory Council.
It was decided that it would be better to bring it in as a separate bill
rather than amending a bill that we already had because it would allow
for a cleaner hearing process in both the House and the Senate. Senator Burns has indicated his willingness to schedule this for a hearing,
next Wednesday morning. I hope that everyone will vote to suspend the
rules.

Thank

you.

Adopted by the necessary

2/3 vote.

SB

201, creating a dedicated fund for the job training program for
economic growth and making certain changes to the program. (Sen.
Burns, Dist. 1; Sen. Wheeler, Dist. 21; Rep. Clegg, Hills. 23: Insurance)

COMMITTEE REPORTS
SPECIAL ORDER

HB

166, establishing a committee to study gas and hazardous substance
pipeline safety. Environment Committee. Vote 4-0. Ought to pass with

amendment, Senator Johnson

for the

committee.

2001-1090S
06/01

Amendment
Amend

the

AN ACT
Amend

title of

the

bill

to

by replacing

HB
it

166
with the following:

requiring the gas utility restructuring oversight committee to
study gas and hazardous substance pipeline safety.

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:

New

Restructuring Oversight Commit374:60, IV by inserting after
subparagraph (b) the following new subparagraph:
(c) Study gas and hazardous substance pipeline safety.
2 Effective Date. This act shall take effect upon its passage.

Subparagraph; Gas Utility
1
tee; Duties; Pipeline Safety.

Amend RSA
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2001-1090S

AMENDED ANALYSIS
This bill requires the gas utility restructuring oversight committee to
study gas and hazardous substance pipeline safety.

SENATOR JOHNSON: I speak in support of HB 166. The bill, as introduced, would create a separate study committee on gas and hazardous substance pipeline safety. The Committee on Environment has decided that with the proliferation of study committees, that it would be
best to defer this issue to the Gas Utility Restructuring Oversight Committee to study the issue. That committee is already in place. We all
agree that this is an important issue, but we feel that it falls under the
control of this already established committee. The Committee on Environment has voted unanimously ought to pass as amended, and I ask
for the full support of the Senate.
Amendment adopted.
Ordered to third reading.

HB

274-FN, banning the residential open burning of trash and relative
to a dioxin emissions reduction and control program. Environment Committee. Vote 3-0. Ought to pass with amendment. Senator Eaton for the
committee.

2001-1091S
08/01

Amendment
Amend RSA
it

125-N:3,

II

to

HB

274

as inserted by section 1 of the

bill

by replacing

with the following:

II. The department shall not implement or impose dioxin emission
limits for emissions resulting from stationary source combustion of virgin petroleum fuels, coal and untreated wood and wood products without further legislative authorization unless such limits are required to
be implemented or imposed under federal authority enacted or promulgated after the date of this act.

Amend

the bill by replacing section 2 with the following:
2 Effective Date.
I. RSA 125-N:5, II as inserted by section 1 of this act shall take ef-

January 1, 2003.
The remainder of this act shall take effect upon its passage.
Senator Eaton moved to have HB 274-FN, banning the residential open
burning of trash and relative to a dioxin emissions reduction and control program, laid on the table.
fect

II.

Adopted.

LAID ON THE TABLE
HB 274-FN, bamning the residential open burning of trash and relative
to a dioxin emissions reduction

and control program.

HB

189-FN, increasing the facility fimding limits under the oil discharge
and disposal cleanup fund. Finance Committee. Vote 5-0. Ought to pass,
Senator Gatsas for the committee.

SENATOR GATSAS: House Bill 189 will allow the Department of Environmental Services to raise the funding in the Oil Discharge and Disposal Fund from $1 million to $1.5 million. While this fund has not had
an increase since 1989, the cost associated with this type of cleanup has
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The funding for this program comes from a IV2 cent per gallon tax
on £ill motor fuel imported into the state. Since this is a dedicated fund
program, by statute, total expenditures cannot exceed total revenues.
Currently, revenues exceed expenditures annually. At this time, the fees
are suspended because the fund has reached its cap of $10 million. The
department has estimated that the future revenues will be enough to
sustain the $500,000 increase. House Bill 189 comes at no additional cost
to the state; therefore, the Committee on Finance has voted unanimously,
ought to pass and I urge you to do the same.
risen.

Adopted.

Ordered to

third reading.

HB

203, allowing a psychiatric/mental health nurse practitioner employed under contract with the department of corrections to be indemnified and defended by the state under the same conditions as psychiatrists. Judiciary Committee. Vote 5-0. Ought to pass with amendment,
Senator Roberge for the committee.

2001-1095S
09/03

Amend

the

bill

Amendment to HB 203
by replacing section 3 with the following:

3 Effective Date. This act shall take effect July

1,

2001.

SENATOR ROBERGE:

Mr. President and members of the Senate, this
legislation was requested by the Department of Corrections in order to
allow one psychiatric nurse practitioner to be covered under contract,
the same way the psychiatrist are now being covered. Currently, there
are 2,400 inmates at the Department of Corrections. Twenty percent
have major mental health issues, while a total of 40 percent of them
receive some sort of mental health services. House Bill 203 provides more
cost-effective, and better treatment at the correction facilities. The policy
contained within HB 203 is parallel with the practices and provisions of
services at New Hampshire hospited. The committee recommends unanimously, HB 203 be adopted as amended. Thank you.

Amendment
Ordered to

adopted.

third reading.

HB

303-FN-A-L, relative to funding of training and certification of
firefighters and emergency medical service providers programs in the
department of safety, extending certain motor vehicle license expiration dates, and increasing certain motor vehicle license fees. Ways and
Means Committee. Vote 5-0. Ought to pass, Senator D'Allesandro for
the committee.

SENATOR D'ALLESANDRO: The bulk of the firefighting emergency
medical services positions in New Hampshire are filled by volunteers in
our cities and towns. Limited local resources affect volunteer fire training. A municipality's ability to purchase modern life saving technologies
and teach emergency medical skills at a low cost. House Bill 303 will bring
21 century technology and training to New Hampshires' firefighters and
emergency medical technicians. The bill establishes a dedicated fund from
an increase in drivers licenses and license restoration fees to accomplish
this objective. It is $50 for five years. That is only $10 per year to operate a vehicle in the state of New Hampshire - a $2 increase over the current rate. The bill also raised restoration fees. Restoration fees, for those
who are not familiar with the term, a fee is imposed on individuals who

SENATE JOURNAL

600

17

MAY

2001

DWI

lose their licenses after a
for example. The increase is consistent with
other states. The passage of this bill will also enhance the ability of the
state to train first responders, based on the needs of the community, provide local training and examinations at little or no cost. It will provide two
fire certification programs in every county, every year, at very low cost to
the host community. It will support fire training organizations and departments to be able to operate and train efficiently with modern props and
equipment. The bill returns monies to the general fund and increases
revenue for the highway fund. The committee unanimously recommends
303 ought to pass. Thank you, Mr. President.

HB

Adopted.
Referred to the Finance Committee (Rule #24).

COMMITTEE REPORTS

HB

186-FN-A, establishing a pesticides training program. Environment
Committee. Vote 3-0. Ought to pass. Senator Cohen for the committee.

SENATOR COHEN: This bill was brought forward at the request of the
Agriculture Department. Commercial pesticide users are currently required to take classes to be recertified since science, research and development is changing over times. Currently, New Hampshire offers
none of these classes because of the lack of funding, and our commercial pesticide users are forced to travel out-of-state, at their own expense, to stay certified. Due to the inconvenience, there are now only
two certified contractors that are able to spray for the West Nile virus,
and the state is in desperate need of more. This program would be paid
for through a licensing fee and could start as soon as this fall. The Committee on Environment voted unanimously, ought to pass, and I ask the
full Senate for support.
Adopted.
Referred to the Finance Committee (Rule #24).

NOTICE OF RECONSIDERATION
Senator McCarley served notice of reconsideration on SB 196, relative
to the review of wireless communications facility proposals of state agencies and of proposals received by local land use boards.

HB 612, relative to expenditures from the dam maintenance fund by the
department of environmental services. Environment Committee. Vote
Ought to pass with amendment, Senator Prescott for the committee.

3-0.

2001-1156S
03/04

Amendment

to

HB

612

Amend the title of the bill by replacing it with the following:
AN ACT relative to expenditures from the dam maintenance fund by the
department of environmental services £md extending a study
committee report date.

Amend the

bill by inserting after section 5 the following and renumbering the original section 6 to read as 7:
6 Committee to Study the Impact of Water Withdrawals on Instream
Flows and the Impact of Instream Flow Rules on Entities that Withdraw
Water or are Affected by Instream Flows, Including the Relationship
Between Water Withdrawals and Instream Flows on Rivers Designated
for Protection Under RSA 483 and the Potential Need for the Incorpo-
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ration of Criteria for the Maintenance of Instream Flow into Water
Quality Standards Under RSA 485-A:8; Report Dated Extended. Amend
2000, 242:5 to read as follows:
242:5 Report. The committee shall report its findings and any recommendations for proposed legislation to the senate president, the speaker
of the house of representatives, the senate clerk, the house clerk, the
governor, and the state library on or before December [ 31, 2001 1 1, 2002.

2001-1156S

AMENDED ANALYSIS
This

used

bill

dam maintenance fund to be
and reconstruction projects on property associated with

permits money credited to the

for repair

and contiguous to state-owned dam sites, as well as on noncontiguous
property, such as rainfall and stream gages, that is essential to the safe
operation of the dam.
This bill also extends the report date for the committee to study the
impact of water withdrawals on instream flows Eind the impact of instream
flow rules on entities that withdraw water or are affected by instream
flows, including the relationship between water withdrawals and instream
flows on rivers designated for protection under RSA 483 and the potential need for the incorporation of criteria for the maintenance of instream
flow into water quality standards under RSA 485-A:8.

SENATOR PRESCOTT: I speak in support of HB 612, which was brought
forward at the request of the Department of Environmental Services and
is essential to the safe operation of the dams in New Haimpshire. If the
statute is read literedly, the money can only be spent for maintenance, and
the department would like to use it for enhancement projects that would
directly benefit the dams. In addition, an amendment has been attached
to the bill to extend the instream flow study committee for one more year.
The committee has not finished its work and feels that an additional year
is more than adequate. The Committee on Finance has voted unanimously,
ought to pass, and I urge the Senate to do the same. Thank you, Mr. President.

Amendment
Ordered to

adopted.

third reading.

HB

727, making certain changes concerning the authority and operation of the port authority. Internal Affairs Committee. Vote 4-0. Ought
to pass, Senator Roberge for the committee.

SENATOR ROBERGE:

It grants the Port Auand establishes a Port Authority
Loan Advisory Committee. House Bill 727 came out of an audit report
from last year. The audit revealed that the Port Authority currently has
responsibility for fish piers in Portsmouth and Hampton, but does not
have the authority to make rules to administer them. This bill fixes that

This

bill

does two things.

thority general rulemaking authority

It also creates a loan advisory committee to bring New Hampshire into alignment with the federal law. There was no opposition to this
bill at the hearing. It has no fiscal impact. The Internal Affairs Committee passed this bill 4-0 and we urge your support. Thank you.

problem.

Adopted.
Ordered to third reading.

HB 120, relative to the membership of the department of youth development advisory board. Judiciary Committee. Vote
tor Fernald for the committee.

4-0.

Ought to pass. Sena-
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SENATOR FERNALD: This is a rather simple bill. It only does two
things on the Advisory Committee on the Youth Development Center.
It can be the commissioner of the Department of Youth Development
Services only. We are going to take out the "or designee" so that the
commissioner is on this committee. It changes the number of members
from the House on the commission from two to three. The committee
urges your support. Thank you.
Adopted.

Ordered to third reading.

HB 376, allowing county commissioners serving 4-year terms to vote at
state party conventions. Public Affairs Committee. Vote 4-0.
pass, Senator Francoeur for the committee.

Ought

to

SENATOR FRANCOEUR:

This bill pertains to the Repubhcan Party only,
and makes a technical change regarding who can vote in its state party
conventions. Currently, county commissioners elected to four-year terms
cannot vote at the conventions, due to the fact that they are not technically considered to be nominees of their party in the last two years of their
cycles, which fall during the primary season for other elected candidates.
This legislation would make an exception, allowing them to vote regardless of this fact. As stated earlier, this would not impact Democratic Party
guidelines, since their party constitution already addresses this issue,
instead of state regulations doing so. The committee voted unanimously
that this bill ought to pass, and I encourage the Senate to do the same.

SENATOR MCCARLEY: Senator Francoeur, is it not possible for the Republican party to do this through their own constitution, rather than state
law?

SENATOR FRANCOEUR: The Repubhcan party follows the state law.
That is what they use instead of having their own constitution like the
Democratic party did. So they could do it that way, if they so chose, but
they choose to follow what is in the statute.
SENATOR MCCARLEY: Thank you.
Adopted.

Ordered to third reading.

HB 482, relative to airport zoning.
Ought

to pass,

Public Affairs Committee. Vote 5-0.

Senator Barnes for the committee.

SENATOR BARNES:

Testimony was brought before the Public Affairs
Committee concerning the current zoning laws for airports throughout
our state. As some of you may be aware, our airport zoning regulations
are severely outdated, and very much out-of-line with regular town zon-

Our

local officials are already very accustomed to using their
this legislation will allow them to comfortably use
airport zoning laws as well. By aligning airport zoning with the same
regulations used for town zoning, we can reduce any confusion and errors made in the zoning of our airports across the state. The committee
colvoted unanimously that this bill ought to pass, and I encourage
leagues to do the same. Thank you.

ing laws.

town zoning laws, and

my

Adopted.

Ordered to third reading.

HCR

10, supporting the electoral college. Public Affairs Committee.
Vote 4-1. Ought to pass, Senator Francoeur for the committee.
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SENATOR FRANCOEUR: The Electoral College has been a part of our
American democratic heritage since our first election brought George
Washington into the executive office. Our system has relied on the electoral college for a variety of reasons that have ensured that every voice
in America is heard on election day. The electoral college is especially
important to states such as New Hampshire, which are much smaller
in population than the other states. The repeal of the electoral college
would result in our state, along with many others, being virtually ignored by candidates in the Presidential election. Our participation in the
electoral college allows for issues and concerns that are unique to our
state to be heard in Washington on a federal level. Without the electoral
college, Presidents may be disinclined to listen to our needs in the future. For these reasons, the Committee on Public Affairs believes it is
important that we maintain a proactive defense of the electoral college
and its benefits that it provides our state. I urge the Senate to follow the
lead of the committee and pass this resolution onto Washington.

Recess.

Out of Recess.

SENATOR WHEELER:

I rise to say that I think that it is unnecessary
this vote right now. Well, obviously we have to have this
vote right now because we are in the voting mode, but I don't think that
the Senate or the New Hampshire legislature needs to have a position

for us to

have

this. I feel that it is premature. I think that it is something that we
should be having a statewide debate on. Something that we need a national debate on. When I first moved to New Hampshire in 1965, 1 joined
the League of Women Voters and one of the national issues that we studied then was the electoral college. We came to a national consensus of the
League of Women Voters members, across the country, that we should
abolish the electoral college. Well 36 years later we have a President who
was elected without the popular vote. So we do see the importance of the
electoral college. I think that it is a matter of some debate, whether we
want to go on record right now and say, yes, we definitely want to keep
it, or whether we want to talk about what it means not to have popular support, but still to become President. So therefore, I intend to vote
against it, not because I really want to get rid of the electoral college,
but because I want a thoughtful debate about it. Thank you.

on

SENATOR FERNALD: I am not quite sure why we are having this debate either, but here we are, and I am going to vote against this and I
want to tell you why. We are a democracy. That means government by
the people, yet with the electoral college, we don't have that, because we
don't vote for the President, we vote for electors who then vote for the
President. When our government was set up, democracy was a radical
idea. The people who founded this coimtry were afraid of the popular
will. They were afraid that the people wouldn't make the right decisions.
United States Senators were not elected directly by the people. They
were elected by the legislators because the founders of our country were
afraid of what the people would do, and so they thought that they would
put an extra step in there. They did the same thing for the electoral
college. They were afraid of the popular will. Well, we have had over 200
years of experience now, and we know that the people can handle democracy. We can vote directly for our President and make a good choice. That
choice is something that we can be proud of and in that our government
is strong and our institutions are strong. We do not have to be afraid of
the people anymore. Now I have heard a number of arguments about
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should keep the electoral college. One argument is, well, it benthe small states. That has not been our experience. Candidates
understand that they are not campaigning for votes. They are campaigning for electoral votes. So they go where they need those votes. Everybody starts the season looking at the map and figuring out which states
are definitely theirs, and which states are definitely not theirs and then
which ones are battleground states, and then they visit the battleground
states. This year. New Hampshire was a battleground state. So we got
visits from both President Bush and Vice President Gore. My brother
lives in New Jersey. Everybody knew that New Jersey was going to go
Democratic, nobody visited New Jersey even though it is a big state. Another argument that I have heard is, well we can have a close election,
close in the number of votes overall, but the electoral college will be a
huge margin; therefore, it looks like someone won by a ton and they get
this great mandate and it strengthens our government. Well our most
recent experience shows that that argument doesn't make any sense. We
have had an election where our President won by one vote in the electoral college, lost the popular vote, and yet, when he enters the room,
"Hail to the Chief plays and everybody understands who the Presidentis. There is no question about the legitimacy of our government and our
leadership and that our institutions are strong. The electoral college has
done nothing to strengthen that. I would like to make one other point
which returns to my original point about this is democracy government
by the people. If you live in a state that is solidly Republican, and you
are a Democrat voting in the Presidential election... let's say that you live
in Utah. Your vote is worthless. There is no reason for you to even go
and vote, because no matter what happens, Ut£ih is going to vote Republican from now until 100 years from now. And, if you live in Massachusetts, and you are a Republican, don't even bother going to the polls,
because you are not voting the President, you are voting for the elector
and those electors from Massachusetts are going to be Democratic electors from now until kingdom come. That is the problem with our system.
Those Republicans in Massachusetts should have votes that count. The
Democrats in Utah should have votes that count. They don't count now.
Practically speaking, they don't count. We love to think that our vote
counts, go to the polls because your vote counts. But our electoral system really is disenfranchising people in the Presidential election. Leaving aside what it has done most recently where you have a President
that didn't get the majority vote. That is irrelevant. Before we went into
this... I guess that I shouldn't say that it is irrelevant, because a month
before the election, there was a lot of speculation that Gore would win
the electoral college but lose the popular vote, which I think, would have
been just as bad. The people should elect the President. We should get
rid of the electoral college. Thank you.

why we
efits

SENATOR BARNES:

Senator Fernald, one easy question. If the shoe

had been on the other foot, and if the Vice President Gore thing would
have had a flip-flop, would you be here today making these same statements?

SENATOR FERNALD:
still

I

just acknowledged that in

my statements.

I

would

be here making the same statements.

SENATOR BARNES:
be that

way

if it

I just wanted that for the record, that you would
had gone the other way, also. Thank you very much

Senator.

SENATOR FERNALD: Thank you.
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SENATOR COHEN: I think that this discussion may be a bit premature
here. We are at the early stages of a national discussion of this very issue. I am not certain that we should be addressing it here auid now at this
point, so early on into it. At the same time, I will say that I am hearing
from my constituents that people are concerned about the state of democracy in this country. People really, strongly, want more democracy and not
less. The situation with the electoral college is that I think that this makes
people feel more distant, not closer, but more distant to their government.
I am concerned that this... at the time when people want more democracy,
that this may possibly be seen as having the opposite affect of that and
we want people to feel connected to their government, not more distant
from it. I am not convinced that this particular
at this point in time,
is a good idea. We are at the early stage of this discussion, so I don't plan

HCR

to support this.

SENATOR PRESCOTT: When

I pledge allegiance to my flag for which
stands, it stands for a republic, which is a rule of law. It is not democracy. I just wanted to make that statement. Thank you very much.

it

SENATOR DISNARD: As a former member of the electoral college, I
my fellow Senators to support the Alma Mater.
SENATOR MCCARLEY: Senator Barnes, I have been thinking about the
questions that you had for Senator Fernald. I guess that my question
urge

to

you

is, is

this a bill about if

SENATOR BARNES:

you are a Republican or a Democrat?

shouldn't be, but the conversation that I am hearing on the floor sure makes it seem that way. The way that the speeches
have come, they have all come that way. To answer your question, it
shouldn't be, but I think that is the way that it is shaping up.
It

SENATOR WHEELER:

Senator Fernald, I just wanted to ask you a quesup what seems to be a misunderstanding. I hope that... did
you understand when I was speaking that I was saying that it was premature, that I wasn't certain that I wanted to get rid of the electoral college or keep the electoral college? I thought that we should have a debate
about it and I wasn't speaking about as a partisan, but as somebody interested in the process. Did you understand that?
tion to clear

SENATOR FERNALD: Actually, I understood that I was pretty clear that
I

was against

it

and that you were uncertain.

SENATOR WHEELER: Thank you.
SENATOR O'NEIL: I am the one who

voted against this in committee,

and not for any of the reasons that are mentioned here this morning.
There seemed to be some confusion by at least one of the sponsors about
the primary and everything else, and actually that doesn't have anything
to do with this bill. That is why I voted against it. I may end up changing my mind based on my colleague from Claremont.

SENATOR MCCARLEY: I rise to speak briefly now that I have heard the
exchange between Senator Fernald and Senator Wheeler. It is very clear
to me that this is not a partisan issue and one should simply vote on,
basically, the merits of the discussion. I needed that clarification after
Senator Barnes questions. Thank you.

SENATOR GORDON:

I agree with Senator McCarley I don't believe that
a partisan issue. I think that we should make up our own minds as
to what we believe is appropriate. I feel both ways about it. I am ambivalent about the electoral college, and I see what seems to me, to be

it is
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unfair at times, in terms of having a popular vote being overruled by a
system that we put in place, but the system was there to serve a purpose, and that was to make sure that small states like New Hampshire
were adequately represented. I guess that I have come to the conclusion
that the electoral college still does serve that purpose, and that the last
election at least showed to me, that it did have that type of impact. I
guess the reason that Senator Wheeler spoke about, I think is important
that there is going to be a great debate, and over whether or not we
should continue the electoral college. If there is going to be that debate,
it is going to be on a national level. What we want to do is to make New
Hampshire's voice be heard so that New Hampshire participates in that
debate. I think that passing this legislation is a way of letting our voice
be heard.

SENATOR MCCARLEY:

Senator Gordon, would you then consider the

possibility of our tabling this briefly and changing the language, so that
it does not say that it supports the electoral college, which I am not sure
where I stand on, but supports an open debate at the national level on
this very issue? It appears to me now, that a yes vote indicates the state

of New Hampshire's stance on this. I was just wondering
think that was a reasonable way for us to proceed?

if

you would

Well, I think that the bill reflects my opinion, in
do support the idea of continuation of the electoral college, and I
would intend to vote on it the way that it is. If the rest of the body would
like to defer it, then that is up to them.

SENATOR GORDON:

that

I

on the committee report of ought to pass.
A roll call was requested by Senator Francoeur.
Seconded by Senator Gatsas.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, O'Hearn,
Question

is

Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,

D'Allesandro,

Klemm, HoUingworth.

The following Senators voted No: Fernald, Wheeler, Cohen.
Yeas: 21

-

Nays: 3

Adopted.

Ordered to third reading.

SENATOR BELOW (RULE #44): I want to rise to make a comment on
the bill that we just voted on. I had a certain ambivalence and I wanted
to say for the record that I don't agree with every one of the "whereas"'
but I did concur with the resolve, so that is why I voted in favor of this.
Thank

you.

HB 255, establishing a committee to study the practice of "body works."
Public Institutions, Health and Human Services Committee. Vote 3-0.
Ought to pass. Senator Wheeler for the committee.

SENATOR WHEELER: Many of you have asked me what "body works"
am not sure that you really want to know, but what we learned is,
includes branding, body piercing, tongue piercing, tattooing and marking. All of these things are going on in our state right now. With the
exception of tattooing, these are in no way regulated to protect the health
and safety of the people seeking these things. We even don't regulate
cosmetic tattooing in New Hampshire; therefore, during the committee
is. I

it
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hearing, I suggested that if the study committee comes to pass, they
should also look at cosmetic tattooing, because I am not real keen on
needles going around peoples eyes without having any regulation about
it. This bill is important because people are doing this. Tongue piercing,
we learned can do serious harm to the gums and tongue and teeth. It
requires thousands of dollars to repair this. So as these practices are
growing in popularity, I believe that it is time for some legislative review.
I urge you to support the committee recommendation of ought to pass.

Adopted.

«

Ordered to third reading.

HB

569, establishing a committee to study the information, training,
and support needs of family caregivers in New Hampshire. Public Institutions, Health and Human Services Committee. Vote 3-0. Ought to pass
with amendment. Senator Wheeler for the committee.

2001-1188S
01/09

Amendment
Amend subparagraph
ing

it

(b)

1(b) as

HB

to
569
inserted by section 3 of the

bill

by replac-

with the following:

Three members of the senate, appointed by the president of the

senate.

SENATOR WHEELER:

Family caregivers are a vital resource for our
Caring at this level is usually a full-time occupation with most of
it being done... almost 75 percent of it being done by women between the
ages of 36 and 65 years old. The stress of this responsibility is evident
from a disturbing fact that we learned in committee, that 75 percent of
these caregivers die before the person for whom they are caring. So HB
569 will help us find ways to strengthen this critical support system. The
amendment just gives the Senate President, the flexibility to choose the
three Senate members rather than requiring that two of the three members of the Senate be from the Senate Public Institutions, Health and
Human Services Committee. The three members of the Senate Public
Institutions, Health and Human Services Committee that were present,
are very firm about this amendment. Family caregivers deserve our
support. The committee urges you to vote in favor of HB 569.
state.

Amendment adopted.
Ordered to third reading.

HB

630, establishing a committee to study the need for the regulation
of professions which are alternative or complementary to existing regulated health professions. Public Institutions, Health and Human Services
Committee. Vote 4-0. Inexpedient to legislate. Senator Wheeler for the

committee.

SENATOR WHEELER: House

Bill 630, as it currently appears before
has no resemblance to the bill that I agreed to cosponsor. The original bill was focused on ayurvedic medicine. This House passed bill, proposes to reexamine professions already being regulated. I can't support
the bill as the House changed it. The committee members who voted,
also agreed with this. No one appeared in support of the bill at the
public hearing; therefore, the committee recommends inexpedient to

us,

legislate.

Thank

you.

Committee report of inexpedient to

legislate is adopted.
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HB

196-L, relative to the penalty for failure to license a dog or renew
a dog license. Wildlife and Recreation Committee. Vote 4-0. Ought to
pass with amendment, Senator Gatsas for the committee.

2001-1139S
08/01

HB

Amendment to
196-LOCAL
the bill by replacing section 1 with the following:
1 Licensing of Dogs; Penalties. Amend RSA466:13 to read as follows:
466:13 Forfeiture. Whoever is the owner or keeper of a dog and who
fails to license or renew the dog license pursuant to RSA 466:1 shalH;
after notice provided pursuant to RSA 466 14, forfeit $25 to the town
or city clerk of the municipality in which the dog is kept. If the forfeiture is not made to the town or city clerk within 15 calendar days of the
notice of forfeiture, the case shall be disposed of in a district court or
municipal court as a violation with a fine not to exceed $50, notwithstanding the provisions of RSA 651:2, TV. This A forfeiture
shall not relieve the owner or keeper of the requirement of proper licensing of the dog as required by RSA 466:1. This section shall also apply to
cats, if the municipsdity licenses cats. Any forfeitures collected under this
section may be retained by the city or town for the administration and
Amend

:

]

[

]

enforcement of this chapter.

Amend the bill by inserting after

section 1 the following and renumbering the original section 2 to read as 3:
2 Warrants; Proceedings. Amend RSA 466:14 to read as follows:
466:14 Warrants; Proceedings. The town or city clerk shall annually,
between June 1 and June 20, present to the local governing body a list of
those owners of dogs that have failed to license or not renewed their dog
licenses pursuant to RSA 466:1. The local governing body shall, within 20
days from June 20, issue a warrant to a local official authorized to issue
a civil forfeiture for each unlicensed dog. The warrant may also authorize
a local law enforcement officer to seize any unlicensed dog. The civil forfeiture may be sent by certified mail, or delivered in hand, or left at the
abode of the dog owner. The cost of service shall not exceed $5 and
may he recovered by the city or town in addition to the amount of
the civil forfeiture. If the [ licensed ] unlicensed dog is seized, it shall
be held in a town or city holding facility for a period of 7 days, after which
time full title to the dog shall pass to the facility, unless the owner of the
dog has, before the expiration of the period, caused the dog to be licensed.
The owner shall pay the facility a necessary and reasonable sum per day,
as agreed upon by the governing body of the town or city and the facility,
for each day the dog has been kept and maintained by the facility, plus
any necessary veterinary fees incurred by the facility for the benefit of the
dog. Before a local law enforcement officer seizes any unlicensed dog, a
written warning shall be given to the dog owner.

2001.1139s

AMENDED ANALYSIS
provides that the owner or keeper of a dog who fails to license
a dog or renew a dog license shall be guilty of a violation and subject to
a fine of not more than $50, if the owner or keeper fails to pay the $25

This

bill

civil forfeiture penalty.

SENATOR GATSAS: House Bill 196 will allow municipahties to issue
violations and levy fines not to exceed $50 for dog owners who fail to
obtain or renew a dog license. The courts are reluctant to impose pen-
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alties because the court statute is not clear. The amendment ensures
that a Ust of dog owners who fail to get a license that is sent to the town
clerk, who shall issue a civil forfeiture for each unlicensed dog. Finally,
the amendment authorizes local law enforcement to seize an unlicensed
dog and hold them for up to seven days at the expense of the owner.
House Bill 196 clarifies the existing statute. The committee unanimously

recommends

this bill

ought to pass.

SENATOR BOYCE: Senator Gatsas, I am curious, from what you say,
they take a list of people who didn't renew their dog licenses and then
send that off and send them a notice and they have to pay the $25 fine.
My question is, what if the dog is no longer there, is that covered? I
would hate to fine somebody for not renewing a license on a dead or
missing dog?
SENATOR GATSAS:
dog

is

I

would assume that they would not be fined

if

the

no longer there.

SENATOR BOYCE:

I would feel more comfortable
assumed that they were not going to be fined.

if I

knew

that

it

wasn't

SENATOR WHEELER:

Senator Boyce, if your dog has died or otherwise
your possession, you really have an obligation to report that to your
town or city clerk, to say that you no longer have this dog that needs
licensing. Of course you would not be responsible for paying a fine, even
if you forgot to report it.
left

SENATOR BOYCE: But if I have a car and I sell it, or just junk it, I don't
think that I have to tell the state...! am just not going to renew the license on it, it no longer exists. It just doesn't seem to me that you should
be able to be fined, for not telling the town that your dog died.

SENATOR WHEELER: I didn't mean to say that you could be fined.
You can't be fined. The easiest thing to do is to remember to tell the
town clerk that you no longer have the dog. If you forget to do that,
and you still get the notice, all that you have to do is tell them that
you no longer have the dog. You are not going to get fined for not having the dog.

SENATOR MCCARLEY:

Senator Gatsas, in trying to read what this acamendment, it appears to me that it used to
say, "within 15 calendar days of the notice of forfeiture, the case 'shall' be
disposed of in a district court or in a municipal court." That is what it used
to say, according to what I read here. Now it appears to say "may be" disposed of in the court". So then if it gets to the court, as a violation with a
fine. .so I am trying to figure out if we added or subtracted to the strength
of this legislation. I understand the fine part, but I don't understand if the
case has to go there anymore.
tually says in terms of the

.

SENATOR GATSAS: I beheve that in the amended version...
SENATOR MCCARLEY: Oh, I only looked here.
SENATOR GATSAS: Okay, well that is alright.
SENATOR MCCARLEY: I knew that you would be very knowledgeable
on

this.

SENATOR GATSAS:
lieve,

Well, certainly

puts "shall" back

in.

SENATOR MCCARLEY:

we

try The

amended

version,

I

be-

So that strengthens the legislation.

That certainly

very much. Senator Gatsas.

clarifies

my question. Thank you
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SENATOR O'HEARN: Senator Gatsas, my dog is licensed so I know that
I am okay under this new law, but you reported out that you may pick
up the dog and take the dog

for

seven days.

What happens

to the

dog

after seven days?

SENATOR GATSAS: I believe that an owner is probably going to pick
up the dog sooner than seven days and pay the fine. You, as being a good
dog owner, I know that you would do that.
SENATOR O'HEARN: What happens to the dog if the owner doesn't pick
the dog up in seven days.

SENATOR GATSAS: It stays in the shelter.
SENATOR O'HEARN: Is there an "or"?
TAPE CHANGE
TAPE INAUDIBLE
Senator Francoeur moved to have HB 196-L, relative to the penalty for
dog or renew a dog license, laid on the table.

failure to license a

A division vote is requested.
Yeas: 13

-

Nays: 11

Adopted.

LAID ON THE TABLE

HB

196-L, relative to the penalty for failure to license a dog or renew

a dog license.

HB

305-FN-A, establishing a dedicated fund for certain fish and game
funds to be expended for the purpose of operation game thief. Wildlife and
Recreation Committee. Vote 4-0. Ought to pass, Senator D'Allesandro for
the committee.

SENATOR D'ALLESANDRO: Operation Game Thief is a system that enables private citizens to report violations of the Fish and Game laws. The
program was originally funded by private contributions. The program requires a manned telephone line to take in information about alleged violations. Informants are rewarded for information leading to arrests. The
programs expenses, the cost of the phone lines and the rewards, have outrun its resources. The bill would authorize the Fish and Game Department to establish a dedicated fund to pay the rewards. The department
believes that this program is a valuable one that contributes to ten or fifteen arrests each year. Without sufficient funds, the program cannot continue. I might say that the dollars that have been aggregated by the notfor-profit, would be transferred to The Fish and Game Department and
woidd be placed in that restricted fund, and any further contributions would
go to The Fish and Game Department, into that restricted fund. The committee agreed unauiimously and recommends HB 305 ought to pass.

SENATOR FERNALD:

Senator D'Allesandro,

is

there any state

money

going into this?

SENATOR D'ALLESANDRO: Right now, there isn't. It is a voluntary
fund, but the state does man the phone line. The ability to raise the
funds and support is outstripped. The department thinks that it is a
worthwhile situation and in order to continue it, what monies have been
raised, would be transferred to the department, so that they would have
a financial base, and the department would then take up the responsibilities that it has accepted of manning those phone lines.
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understanding that Fish and

Game

is

basically a restricted fund already, in terms of the hunting and fishing
licenses. Is there not sufficient revenue there to fund this piece of Fish

and Game?

SENATOR D'ALLESANDRO: There will be once this transfer takes place,
because Fish and Game thinks that internally, they can generate the
monies to support the program, with the dollars that are being transferred. There is hope that this group will continue to raise money, but they
can't raise as much money as they would need, to run the program independently. So the answer to your question is yes, and this money will be
an enhancement to providing that service. Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

2001-1174-EBA
04/10

Enrolled Bill Amendment to HB 377
The Committee on Enrolled Bills to which was referred HB 377
AN ACT permitting the state of New Hampshire to file petitions with
the probate court seeking review of actions by a power of attorney.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment

to HB 377
This enrolled bill amendment changes the effective date from January 1, 2001 to January 1, 2002.

Enrolled Bill Amendment to HB 377
by replacing section 4 with the following:
4 Effective Date. This act shall take effect January 1, 2002.

Amend

the

bill

Senator Pignatelli moved adoption.

Adopted.

MOTION OF RECONSIDERATION
Senator Gordon, having voted with the prevailing side, moved reconsideration on SB 30, establishing a committee to study the DNA database of
sexual offenders, whereby we rereferred it to the Judiciary Committee.

Adopted.

SB

30, establishing a
offenders.

committee to study the

DNA database

of sexual

SENATOR GORDON: Back at the beginning of the session... this happens
Senator Hollingworth's bill. Senator Hollingworth put in a bill to
actually create a study on creating a
database for offenders. We held
a hearing earlier in the session. It was clear from the hearing, particularly from the testimony from the Department of Safety and from other
people who testified, that they had a pretty good idea of how they wanted
to go about having a registry. In fact, the Department of Safety testified
that it wasn't really, in their opinion, necessary to do a study that we
could, in the period of time that we had this session, come up with a way
of creating the database. So we in fact did that. We sent the Department
of Safety to go out and do research for us. They came back with research
to be

DNA
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and said that there are different ways of doing it depending on which state
that you live in, but 36 states have decided to create the registry and have
created the registry for serious offenders. Those are people who have created only serious felonies. That database would include, of course, serious assaults, certainly all sexual assaults, which already do have
registration, crimes such as kidnapping, burglary, robbery, all felony
crimes and all crimes which are considered to be violent crimes. So we
went ahead and amended the bill to make it not a study committee, but
a going forward bill to create the database. There were also other things
that the Department of Safety wanted to include in it. For example, under the current sexuEd offenders program, it specifically calls for a blood
test for DNA. That is no longer necessary in that you can do
testing by simply taking a swab of saliva. Under the new legislation, this
would allow you to do that because it is a much less intrusive method, to
the benefit of those people who are offenders. The registry only goes into
effect once somebody has been convicted, although there are other states
that may do it when you are booked ordinarily, and take the sample. With
this one, a sample would only be given after you have actually been convicted of whatever crime that you have been charged for. The reason that
I wanted to reconsider it is because the House, apparently, is waiting for
this bill. After we sent it to rereferral, which I thought was fine, I subsequently discovered that the House was waiting for the bill to act on it in
the House, because they had similar legislation over there, which they
retained, waiting for our bill to come. So what I would like to do is pass
the original bill, which is, in fact, the study bill and then present the
amendment, and the amendment actually putting in place the fi^amework
for the DNA registry. Thank you.

DNA

DNA

SENATOR HOLLINGWORTH: Senator Gordon was very kind and asked
me how I felt about this process that he is proposing today. I told him
that it was necessary, to send it over to the House.
made it a study is because I think that this is a very
serious thing that we do here, and that we needed to make sure that we
did it, not because the 36 other states have the exact same legislation,
but to do it because we were sure that we were doing the right thing.
The other 36 other states have pretty much just taken model legislation
to go

ahead

if

he

The reason that

felt

I

it, they have just passed it as legislation. I think that
extremely important that we do it right and not just use a model. I
am not going to oppose it going over to the House. I think that hopefully,
there will be a public debate in the House, which unfortunately, the committee did the amendment... a lot of people didn't know that the amendment was actually putting in place a database process. I am assured that
in the House, when the bill gets there, it will get a full hearing because
of the amendment. People can raise their concerns. I had several concerns from my police chief and several other people came forward, too,
when they say that it had been amended. So I will not oppose the ought
to pass or the amendment, but I do hope that if the committee in the
House hears public testimony, and there are changes, that we will also

and not analyzed

it is

look at those in the Senate.

Question

is

on the committee amendment (#0704).
There was a committee amendment which

SENATOR GORDON:

did exdescribed earlier. That is, it puts in place the framework and
creation of DNA database, based upon conviction of a specific violent
crime. Those crimes, as I indicated earlier, would be murder, kidnapping,
burglary, all felony and aggravated assaults, all felony crimes which would
enable us to continue to have
database for the future.
actly as

I
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Senator Gordon, I am not sure how the definido all of these definitions about crime,

in our statutes, but

does that include rape?

SENATOR GORDON: Yes. Actually, we already
rape. We already created and have in place a
offenders.

have a database

for

DNA database for sexual

SENATOR WHEELER: So does rape or sexual offenders come anywhere
section X violent crimes? Is it first or second degree assault?
SENATOR GORDON: I understand the nature of your question now. It
already in this statute in a separate section for aggravated felonious
sexual assault.

is

SENATOR WHEELER: Thank you.
SENATOR HOLLINGWORTH: Senator
tempt of offense

Gordon, this

also for the at-

is

listed in this section?

SENATOR GORDON: Yes.
SENATOR HOLLINGWORTH: They have to have proved that there was
an attempt.

SENATOR GORDON: Yes, that is right.
SENATOR HOLLINGWORTH: It also covers juveniles...
SENATOR GORDON: I don't know that it does cover juveniles. The
commissioners TAPE INADUIBLE by a juvenile, the offenses... these
offenses, that is correct. If the juvenile is certified for trail as

an

adult...

SENATOR HOLLINGWORTH:

But then in section I down below, it talks
about before the "release of any sexual offender after conviction or any
juvenile sexual offender, after finding of delinquency that they also have
to be subject to DNA."

SENATOR GORDON: Where is that Senator?
SENATOR HOLLINGWORTH: Right below that on page

105. Section

1,

651-C:2.

SENATOR GORDON:

Right.

I

beHeve that that

is

consistent with the

current law for sexual offenders.

SENATOR HOLLINGWORTH: In that paragraph, it doesn't say that the
juvenile has to be. .it is only to be found of a delinquency. .If there is probation conditional or unconditional release....
.

.

SENATOR GORDON: I believe that that is consistent with the current
law with any juvenile sexual offender after finding of delinquency.

SENATOR HOLLINGWORTH:
lieve that the

But I don't think right now... I don't belaw currently says that they have to have DNA taken.

SENATOR GORDON: Who doesn't have to have DNA doesn't?
SENATOR HOLLINGWORTH: That our statute doesn't.
SENATOR GORDON: I believe that sexual offenders currently,
to... are

have

required to register.

SENATOR HOLLINGWORTH:

But this does not... the way that I read
they definitely have to be found guilty of that. They only have to
be found guilty of delinquency.
this,

SENATOR GORDON:
that

is

Well that is because we have a juvenile system
different than an adult system in that, in essence, that is the
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determination that is made by the court for a sexual offender who is a
minor and is found not guilty of the offense, but is found guilty of being
delinquent. So what we have done in the law. .that is in the law currently.
If you are a sexual offender, and you are a minor, and you go to court,
you are not tried like an adult, you are tried as a sexual offender, and a
determination is made as to whether or not you are a delinquent. That
is when the registration takes place.
.

SENATOR HOLLINGWORTH: I am not sure. Senator Gordon. As I said
before, if the Senate feels that they want to pass this, and that there
seems to be some urgency to do so, I will not oppose the Senate doing
that, but my concern is... this never had a public hearing. The executive
committee worked with safety and other people amd proposed the amendment, so there really wasn't any input by myself or anybody else, to hear
the rationale of why the changes are here and what is current law and
what isn't current law. If the Senate feels that it is urgent, too, there is
a need to pass this, then I will not oppose it. I really feel strongly that
it has to have public input because it is a major change in what our process has been.

SENATOR BARNES:

Senator Hollingworth, won't this have a hearing

over in the House?

SENATOR HOLLINGWORTH: That is precisely why I said that I would
not oppose it if the Senate wishes to pass it. I was supportive of the fact
that it was recommitted to the committee, that it would have an opportunity to have a hearing again in the Senate, and that the public could
have the input in the Senate. But Senator Gordon came to me today and
asked... because there seems to be some urgency for it to go to the House,
that I would not oppose it. But I do feel that we do have to be very careful, that this is an extremely important step that we are taking, and we
should be very much aware of that. I am trying to bring that to the attention of the Senate.

SENATOR BARNES: Thank you.
SENATOR BOYCE: I am personally

very concerned that we are being
asked to vote on an amendment that did not have a hearing, and also
that it is a fairly long, complex amendment, and we are asked to do it
now rather than reconsidering it and sending it back to committee to be
taken up next year, when there would be more time to look at it. I am
not opposed to the original bill, which sets up a committee or a study
which would have looked into this. I don't see the urgency. I don't understand why we need to do this today. Why we can't take our time and
do it right. I am concerned that there may be things in here that we don't
understand. In the time that we have to act on this today, that we will
not understand exactly what we are doing. I don't think that we should
send it over to the House to let them fix it, if there is something wrong
with it, and to have a hearing. I just don't think that is the right process. I will be voting against this amendment.

SENATOR FERNALD: I wanted to respond to some of the questions and
comments that were just recently made on this bill. I think that I was
one of the people in the committee that says, "why study this, I think
we know where we want to go?" Senator Hollingworth asked questions
about juveniles. She was concerned about juveniles being forced to do
the DNA testing after they have been determined to be delinquent. Our
current law requires juvenile sexual offenders to have the DNA test. This
amendment does not change that. It still provides the juvenile sexual
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offenders have to have the DNA test. If you are juvenile offender on some
other law, some other offense, there is no requirement that juveniles
have the DNA test. The other comment that was recently made was that
this was a long, complicated bill. If you are looking at your book, I want
to tell you how much of this law is new. We currently have under RSA
632-A, section 20-24, a law concerning DNA testing. Most of what this
amendment does is lifts up current law and drops into a different place
so that it has its separate chapter rather than being underneath the
sexual offender criminal law. So everything on page 104 is existing law.
Everything on page 105 is existing law except for section X which is sort
of on the top third of the page, and then section II, the two lines on the
bottom third of the page. Everything on page 106 is existing law. So
there is only about 12 lines of new law here. What it does is, it expands
the DNA testing program so that includes not just sexual offenders, but
people who have murdered or committed manslaughter or kidnapping,
burglary, robbery or first or second degree assault. It is to expand the
law so that other violent criminals have their DNA tested and it becomes
part of the registry. It becomes a law enforcement tool. I think that it is
a good idea.

Senator Fernald, you said that section X on page
Within that is an (I) that ads in new language, "the
commission or attempted commission by a juvenile of any of the above
listed offenses". So you could have theoretically, a juvenile who is convicted of attempted burglary and then being required to have their DNA
tested and go on file?

SENATOR LARSEN:
105

is

a

new

section.

SENATOR FERNALD:

only when a juvenile is certified as an
where a juvenile is certified as an adult,
when the charges are attempted burglary, I would suspect are very, very
few. Obviously this is something that falls within the discretion of the
prosecutors as to whether they are going to ask for certification... is done
in egregious circumstances where it is felt that the juvenile system can't
adult.

The numbers

handle or the charge

This

is

of cases

is

so serious that

it

should not be

left

in juvenile

court.

SENATOR LARSEN:

I rise briefly to say that I was comfortable with the
honestly feel that this bill needs a further airing and
public debate, and a real genuine understanding of what it is putting
into statute, and what all of us will be voting on. I, not being on the
Judiciary Committee, have not been involved in this discussion, and I
have not heard that there is that much public debate regarding this, and
those in the field, perhaps there has been, and I haven't heard it. I feel
that it is a significant change and I would feel more comfortable referring it to committee and dealing with it after there is enough time for
people to feel that there has been a good public airing and discussion of
the issues involved. I am going to be voting no on ought to pass with
amendment. I would vote yes on a motion to recommit it to the committee for another year. Thank you very much.

study committee.

I

SENATOR GORDON: First of all, I think that it is a good bill. It is well
thought out. I have sat here through many number of hearings here
today that I did not attend those hearings, but I had confidence in the
work that the committee did. I respected their job and I felt that if they
came out with a recommendation that was unanimous in their committee, they probably gave it thought in what they were doing and that it
was a good idea. None of you attended the hearing. I can tell you that
there wasn't a single person who came to that hearing who said that we
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should not be doing a DNA database. Not one single person. In fact, the
testimony that we heard, for the most part, didn't have anything to do
with the study other than it was kicked off... and this was a study bill...
because what everybody testified about is that we need to do this. The
committee didn't just decide that it was going to go astray and strap on
guns and go out shooting people. The committee took what it heard from
the testimony and said, these people want this done now. What are we
waiting for? They want it now. So that is why we took the action that
we did. We said to the Department of Safety, "can you come back to us
with a recommendation to put this in place?" They came back with a
recommendation. They said not only can we come back with a recommendation, it won't cost anything because we already have the plan in
place for registering sexual offenders. We will just do the same registration, only we will do it for people who are convicted of the violent crimes
in the state. Why is that a good idea? Because it protects the citizens of
the state. Why is it another good idea? It protects the people who have
the DNA sample from being falsely accused. So it benefits both sides of
the equation. There wasn't a single piece of testimony, that I heard, that
was in opposition to the bill. If the Senate's will is to rerefer it, we can
rerefer it, but you all know what happens when you rerefer, it is going
to sit here all summer. Somebody is going to look at it in November and
say that we are going to bring the bill back. There will be a decision yes
or no. So I am trying to figure out what will be accomplished in that
years time, other than losing six months. So you know, I think that we
ought to go forward with it. If you don't think that it is a good idea, fine.
That is fine. I think that the committee did its work. I think that it is a
good idea and I think that we ought to go forward.

SENATOR BOYCE: Senator Gordon, you said that there was a hearing and that at the hearing, that no one was against the bill. But the
bill was a study. If I saw a bill that was to study almost anything...!
might not go unopposed to study because I might be interested in having it studied, but I might not be interested in having something actually come from the study, because I might feel that the study would
find that whatever it was, was not worth doing. So to say that nobody
came and testified against this amendment, you can't say that, because
they didn't know about the amendment when the hearing was posted.
It was posted as a study. Again, I... isn't that true? Isn't that what happened? It was a hearing on this study bill and out of that came this
much different proposal from the committee? So isn't it true that at the
hearing, you may not have heard anybody against this amendment,
because they read it as being a study bill? Isn't that so?
SENATOR GORDON:

think in terms of the way that things happened,
came in as a study bill. It had a subject matter
which was DNA. I guess that those people who would have an interest
in DNA would go. Now if you feel that they have been discouraged because it was only a study bill, I guess that probably would be your opinion and you are welcome to that. I think that if we were to say that from
now on, that any time that we have a study bill, we can't amend it to
do something substantive... we should adopt that as a rule in the Senate
from now on, and make that apply to all legislation that we act on.
that

is

I

exactly right. It

SENATOR LARSEN: Senator Gordon, I guess that we have three days
because this is a reconsideration motion. I don't know how the rest of
the Senate feels, but my particular concern is the inclusion of attempted
offenses by juveniles

and that the inclusion of juveniles, particularly

SENATE JOURNAL

17

MAY

2001

617

through the attempt of burglary... because I think that you could...! just
would feel more comfortable if juveniles were not addressed in this. I
guess that I don't have as much problem with the adult testing as I do
with the juvenile testing. So you have time to discuss this and we don't
necessarily have to do this today. Would you believe that I think that it
might be wise to reconsider the inclusion of juveniles and further discuss

it

as

it

affects juvenile justice in this state,

and that that

is

where

my problem lies, and that is why I would feel more comfortable waiting?
SENATOR GORDON: I believe that that is the case. The issue of juveniles had a long discussion in the committee, because in some states,
they register all juveniles, regardless of whether they are certified as
adults. We decided that that might not be a good policy for the state of
New Hampshire. That what we would do in the state of New Hampshire
is, have their DNA registered only in those circumstances when they are
certified as an adult. We know in this state that that is a unique circumstance. It happens only when there is a crime of substantial consequence,
and there is an individual who has been determined by a judge, that they
had or could form the criminal intent to commit that crime. So in essence, what the court is making a decision on is at that point in time,
they are not a juvenile. They are in fact, an adult. So my feeling is, they
should be included in the registry, along with other adults. That was
subject to discussion. I would absolutely agree with you if we decided
that we were going to register all juveniles for all violent offenses, as we
currently do, all juveniles who commit sexual offenses, then I think that
I would probably be opposed to it. I think that the committee worked hard
to come up with what I think was a pretty good policy on that. The other
language which was mentioned in regard to juveniles and findings and
delinquency, that is an exact excerpt from current law. If what you are
saying is that we need to study overall, current law, then that is another
issue other than the issue that we are addressing here.

SENATOR LARSEN: Thank you.
SENATOR WHEELER: I rise in strong support of this amendment.

I

had

intended to introduce a bill similar to the amendment, and I deferred
in deference to Senator HoUingworth's desire to have a study committee. I think that the DNA evidence is a powerful tool to prove a persons
innocence in later times as well as to prove a persons guilt. My only concern was that if the Department of Safety could implement this. Hearing
that they are able to do that, I am fully in support of this and would urge
the Senate to pass it. Thank you.

SENATOR BELOW: I rise in support of the proposed amendment. I have
long been concerned about the privacy of genetic information, and of
DNA. In fact, during my first term in office, in the House back in the
early 90's, I sponsored legislation to assure the privacy of genetic testing, as did Representative Kurk. We joined together and sponsored legislation, which became law. It is another chapter in the RSA's concerning
genetic testing, that in fact, prohibits genetic testing or even disclosure
of genetic testing, or even asking if genetic testing has been done without the written informed consent of the person who has been tested. So
as a general policy, we already have in statute the notion that your genetic information, your DNA testing belongs to you and you control it.
There is only very TAPE
RSA632-A: 20,21, 22, 23 & 24, which
are in fact repealed and essentially replaced with this language. In fact,
the only new thing here is the addition of the violent crime .provision.
What I remember in particular about the debate is working with Rep-

CHANGE
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Kurk to assure that the section which in the amendment, is
651-C:4 was included and was very strong. That is the unauthorized
dissemination or use of the DNA database information. In it there are
class B misdemeanor, class A misdemeanor and a class B felony for various violations of disclosure of this DNA database information or inappropriate or unauthorized attempts to have a DNA analysis performed.
So I think that there are very strong provisions that create a crime if
there is some abuse of this very narrow creation of a database that will,
I think, be important and instrumental for those who are actually convicted or for a juvenile sexual offender who's not a conviction per se, but
is an effect conviction, and it is an important thing for future law enforcement, both for the protection of the innocent and for finding the
resentative

Thank you.
SENATOR PIGNATELLI: I rise as a member of the Judiciary Committee and I want to assure you that we worked long and hard on this bill
to come up with this amendment. We didn't just propose it the same day
that we had the hearing on this. We spent some time talking to John
Stephens about what he would propose. We looked at what every other
guilty in future crimes.

DNA

state in the country does in terms of
testing and the database. I
comfortable with the original study bill and I feel very comfortable
with this amendment. I had voted to rerefer but, I understood that if it
were rereferred, we would be coming back with the same bill because
we did work long and hard over a period of several days, to try and get
the language just right, who to include, who not to include in this database. Keep in mind that these are violent crimes that people have been
convicted of or attempted. I see this as crime fighting legislation, not
only to make it easier to catch criminals in the future, but also to protect people who are accused of a crime where there is
to exonerate them. So I feel very comfortable with passing this amendment and
letting the House take a look at it, offer their input. There certainly will
be a public hearing in the House on the way that it passed over from the
felt

DNA

Senate.

Thank you very much.

SENATOR FERNALD:
just

Rather than say what I was going
thank Senator Pignatelli for saying it so well.

to say,

I

will

SENATOR HOLLINGWORTH: I wasn't opposed to DNA at all. In fact,
my statement before the committee, what I said was I think that this

in

is going to happen, but I want to make sure that it happens right, and
that is why I had put in the study committee. I think that I am repeating myself from what I said earlier. My concern is that every other state
has taken model legislation and there is a rush to do DNA. Maybe this
amendment is fine, and I am going to ask the Senate to go ahead and
vote ought to pass on the amendment, because I do not want to take and
have people interpret that we are opposed to DNA testing. What I do
think is that in the future when a piece of legislation is a study committee, and when it is going to be changed drastically, that it is only appropriate that there is either a second hearing on that process. I have heard
from many police chiefs and police officers that they have some problem
with the way that this is currently drafted. I have heard from others that
they have a problem with it. There was not notice, even to myself as the
sponsor of the legislation, that this change had taken place. No one came
to me and said. Senator we are changing your study committee to an
actual passage of DNA. I don't doubt that the committee did extremely
hard work and good work in doing that. But I think that it is important
to the Senate to be aware of what a committee is doing, and not just take
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a department, as good as they are... the Department of Safety's work on
the committee's work, without some kind of knowledge of the
rest of the body. Rather than having people voting against
testing, and having it appear that somehow they are anti-DNA testing, we
need to go... those of us who have concerns, before the House, and say
the problems that we have and that we want this looked at... and if the
House feels that it is appropriate, maybe we do have a study, so that
there is lots of input on this piece of legislation.
this... and

DNA

SENATOR JOHNSON:
hard as the Enrolled

Senator Pignatelli, did this committee work as

Bills

Committee?

SENATOR PIGNATELLI: Gee, you are putting me in a difficult position.
am chairman of our hardworking Enrolled Bills Committee, and I know

I

that we struggle with all of those Enrolled Bill Amendments,
think that we worked ten times harder on this.

how hard
but

I

SENATOR JOHNSON: Thank you.
Recess.

Out

of Recess.

SENATOR LARSEN: I just wanted to say that after hearing some of the
discussion, both on the floor and in our smaller groups, I continue to
have concerns about the issues of juvenile justice and juvenile attempts,
which all of a sudden, the file becomes very, very permanent. I also believe that it is important to do
testing on violent criminals, so I will
be voting yes on this and assume that the issues of funding in the Department of Safety and the issues of juvenile justice will be addressed
by the House. I just wanted to make that statement.

DNA

Amendment adopted.
Ordered to third reading.
Recess.

Out

of Recess.

Senator Francoeur withdrew his notice of reconsideration on

SB

194.

Recess.

Out of Recess.

MOTION OF RECONSIDERATION
Senator D'Allesandro, having voted on the prevailing side, moved reconsideration on SB 48, relative to the rental of shared living facilities,
whereby we ordered it to third reading.

Motion

failed.

MOTION OF RECONSIDERATION
Senator Cohen, having voted on the prevailing side, moved reconsideration on SB 172-FN, exempting rentals of motor vehicles by governmental entities and certain nonprofit organizations from the meals and rooms
tax, whereby we voted inexpedient to legislate.

SENATOR BELOW: I would like to urge the body to reconsider its action whereby it voted SB 172 inexpedient to legislate, so that the substitute motion of rerefer to committee could be considered. I think that
this is an issue that merits further consideration and thought by this
body. When we enacted the auto rental tax, without any particular
thought or consideration, we made the eight percent auto rental tax
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apply to auto rentals by governmental entities, including our towns and
school districts, and the state itself. Although there may be a separate
exemption for the state itself. The federal government, churches, church
camps, nonprofit hospitals, nonprofits schools. We in effect, took a property tax, which by and large exempts these entities, particularly public
schools, and subjected them to an eight percent auto rental tax. Now any
given institution doesn't pay a whole lot. The total cost of exempting
these entities from the eight percent auto rental tax is only estimated
at about $90,000 a year by the Department of Revenue Administration,
but there is another cost, and it is one reason why I brought this bill to
be considered by this body, which is, the costs to our competitive businesses in New Hampshire. In Lebanon, there is an auto dealer, auto rented
agency, which has traditionally relied on about half of their business of
rentals of vans to schools, churches, hospitals and both governmental
and nonprofit charitable groups. The state of Vermont, the state of Maine
and many other states, the state of Massachusetts to some extent, provides a complete exemption to other governmental entities, to nonprofit
schools, to churches in their auto rental tax or their sales tax on auto
rentals. In the upper valley, this has created a serious competitive disadvantage. This person is not even a constituent of mine, because he
lives in Vermont. He is losing a large amount of business to Vermont
agencies that can offer eight percent less right off the top of the bat. He
is further disadvantaged by the fact that he pays higher registration fees
than fleets do in Vermont. But he feels that he could compete if he could
offer the same exemption. But this driving away business from people
and/or entities like the Lebanon school district, the Lebanon recreation
department, to go to Vermont and do their van rentals. He has expressed
that he is confident that he will vacate his lease at the end of his lease
term. He will either go out of business or he will move to Vermont, and
we will lose the business profits tax, the business enterprise tax, the
employment taxes and etc. This condition applies in other border areas.
Most of the auto rental comes from the airport. Seventy percent of the
revenue apparently, from airport rentals. This wouldn't affect that all,
except maybe a few federal government employees on federal business.
So I would urge the body to vote for reconsideration so that this might
be rereferred to committee. I think that it is an issue that merits further thought regardless of the final disposition. We have a legitimate
question on whether we are disadvantaging both our nonprofits and our
businesses by subjecting them to this tax. Thank you, Mr. President.

SENATOR HOLLINGWORTH:

I would just like to speak briefly because
found the testimony very compelling in front of the committee. The
gentlemen said that... in Vermont, it is exempt... education, hospitals,
nonprofits, are all exempt. Here in New Hampshire, we... not only is it
not exempt, but the tax is so much higher. In fact, it is eight percent
because of the rooms and meals tax, and nine percent for some strange
reason, that we supported what the House would be sending on the
rooms and meals tax. What it is doing is taxing hospitals and schools.
Because of the location, Dartmouth College is actually... they would be
acting imprudent if they didn't take advantage of this exemption and not
go across the border and rent from out-of-state. So it doesn't seem to be
the right kind of message to be sending, that we are telling our schools
and hospitals not to do business in New Hampshire. It is contrary to
what we would like to have businesses do. This is a big burden on the
eight percent difference between the five percent difference, but on exempt entities like nonprofits, it is even worse. So I would urge the Senate to support that.
I
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Senator Below, my understanding when you talked
to do if in fact we acted on this, was to offer a

what you planned

motion of rerefer?

SENATOR BELOW: I certainly would move rerefer, yes.
SENATOR GORDON: As opposed to ought to pass or another motion?
SENATOR BELOW: That is correct.
Recess.
*

Out of Recess.

Question

A roll

is

on the motion of reconsideration.

was requested by Senator D'Allesandro.
Seconded by Senator Wheeler.
The following Senators voted Yes: Below, McCarley, Disnard,
call

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

MOTION OF RECONSIDERATION
Senator D'Allesandro, having voted on the prevailing side, moved reconsideration on SB 186-FN, relative to the powers of and classification for
criminal justice and consumer protection investigators of the department
of justice and for county attorney investigators, whereby we rereferred
it to the Finance Committee.

SENATOR D'ALLESANDRO: We passed this bill as amended, and I don't
understand why it was it was held back. WTiat the bill did, I tried to explain was, take powers that the investigators at the Attorney Generals
Office must now go and seek from county sheriffs in order to perform
their duty, their investigatory duty. The same authority was granted to
investigators in the counties who were working for the county attorneys.
That was the initial part of the legislation. Those who work in the Attorney General's office, and I believe that they can number up to eight,
were also to become members of the Group II retirement System. We had
ample testimony. It passed our committee. The amendment passed here
on the floor. I really don't understand what the hesitation was with regard to this piece of legislation. By not doing it, we are still taking a
situation where we have investigators in the Attorney General's Office,
who now have to go to get a county sheriff to give them the powers to
conduct their investigations. That is impeding the process, in terms of
getting an investigation done. I think that for the county attorneys who
are hiring these investigators and these investigators are working for
the local law enforcement as well as for the county itself, again, it impedes that activity. So I would hope that... it passed the Senate, it went
to Finance, and it came... it was rereferred by Finance. I would hope that
we would reconsider out action and move forward and pass this bill over
to the House. Thank you, Mr. President.
Question

A roll

on the motion of reconsideration.
was requested by Senator Hollingworth.

is

call
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Seconded by Senator Below.
The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13

Motion

failed.

MOTION OF RECONSIDERATION
Senator McCarley, having voted on the prevailing side, moved reconsideration on SB 196, relative to the review of wireless communications
facility proposals of state agencies and of proposals received by local land
use boards, whereby we made it inexpedient to legislate.

SENATOR MCCARLEY:

I voted to have this bill inexpedient to legisAgain, we talk about listening to committee reports and listening
to those people who have spent a lot of time and work on bills. In talking later with one of the individuals particularly involved with this bill,
Senator Below, he indicated to me, as was brought forward last week,
and did not happen... was the opportunity to rerefer this bill, rather
than having it inexpedient to legislate, because many of the state agencies involved on this bill were actually very supportive of it. We heard
very little about that discussion on the floor last week. I certainly did
not hear that discussion on the floor last week. Senator Below has assured me that all that he is asking for in this case, is the courtesy, by
virtue of the fact that he thinks that we did not have the opportunity
last week, to spend some time... as we have acknowledged, he was not
here last week to do that. That we simply remove our motion of inexpedient to legislate and allow the bill to be rereferred to committee. I
think that was a very appropriate courtesy that he requested. I think
that it is important that as contentious of times as we are in, that we
try to support those requests for courtesy and I would therefore ask
that you uphold the request for reconsideration whereby we voted the
bill inexpedient to legislate, and would then allow a substitute motion
of rerefer to committee. Thank you.

late.

SENATOR BELOW:

This

bill... I

would

like to

urge the body to vote for

reconsideration. This bill was at the request of a study committee that
was formed by legislation in the last session. The duties of the committee were to review state policies regarding the use of state lands, state
right-of-ways, state buildings and other state facilities for wireless communication, including commercial, public and quasi public purposes, and
how such policies balance very public interest, including promotion of
telecommunications, alternatives to tall cellular towers, public safety,
public and municipal participation in deciding decisions and preservations of ethic landscape and historic values. The committee met seven
times. It was a bipartisan committee. It reached a consensus on its final report, on the findings of the committee, and on the recommendations. If you haven't had a chance to read the final report of the committee, I would urge you to do so and I could provide you copies as I did
for the committee. There is sort of a steamroller that happened with the
bill. The bill came in late. The wireless industry didn't like some aspects
so they sent out all of their lobbyists to talk to many of you, and just
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wanted the bill killed, even though privately, some of them conceded that
there were some positive things in the bill. I would like the opportunity
to have the bill rereferred to try to work on finding the right balance,
the balance between, as the committee found, we made a find that wireless communications are vitally important and a rapidly growing part
of our states commerce, public safety communications and personal convenience amenities. We should have a policy that facilitates and encourages wireless development, but not a the cost... unnecessary costs, in some
TAPE CHANGE change the state policy to create opportunities for
wireless facilities to be located at lower costs, quicker and easier on some
existing facilities such as in the dome of this Capitol building, which
would be virtually impossible for a wireless company to get approval
to do that, because of the bureaucratic cumbersome process. Same
thing... right now there are no wireless antennas, private wireless antennas on public right-of-ways. This bill would have changed the law to try
and facilitate and make it easier, simple and quicker to try and facilitate antenna locations that did not have a detrimental impact and to try,
in that way, to make deployment easier, and more readily available, and
as an alternative to the tall towers that are so controversial in our com-

Of course that was just part of the bill, but my point is, the
committee tried to find a balance and flush out these issues, so I would
appreciate your vote for reconsideration so that a little bit more thought
and deliberation could be given to this. Thank you.

munities.

Question

A roll

is

call

on the motion of reconsideration.

was requested by Senator Below.

Seconded by Senator Barnes.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, Wheeler, Hollingworth, Cohen.

The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas,
Barnes, O'Neil, Prescott, D'Allesandro, Klemm.
Yeas: 9

Motion

-

Nays: 15

failed.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

LATE SESSION

ANNOUNCEMENTS
SENATOR HOLLINGWORTH (RULE #44): I am reluctant to say what
am about to say because I don't want to act discourteous to the mem-

I

we just voted on not to allow a reconsideration and referral to
something that I don't think that in the ten years that I have been
here, that I have seen happen, in this kind of numbers. Occasionally it
certainly must have happened, but I don't remember it any way ever to
this kind of magnitude. I am troubled by that. This body has always been
bers, but
bills,
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extremely courteous to each other and respectful of each other. It sorrows me today to see that a simple reconsideration of some pieces of
legislation has gone down in the manner that it has.

RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled bills and amendments and
that when we adjourn we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

SB

HB

30, relative to

DNA testing of criminal

120, relative to the

membership

offenders.

of the department of youth devel-

opment advisory board.

HB

166, establishing a committee to study gas
pipeline safety.

HB

189-FN, increasing the

facility

and hazardous substance

funding limits under the

oil disch£U"ge

and disposal cleanup fund.

HB 203, allowing a psychiatric/mental health nurse practitioner employed
under contract with the department of corrections to be indemnified and
defended by the state under the SEune conditions as psychiatrists.

HB 255, establishing a committee to study the practice of "body works."
HB 376, allowing county commissioners serving 4-year terms to vote at
state party conventions.

HB 482, relative to airport zoning.
HB 569, establishing a committee to

study the information, training,
in New Hampshire.

and support needs of family caregivers

HB 612, relative to expenditures from the dam maintenance fund by the
department of environmental services.

HB

727, making certain changes concerning the authority
tion of the port authority.

HCR
In

and opera-

10, supporting the electoral college.

recess to the Call of the Chair.

Out of Recess.

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Thursday, May 24, 2001 at 10:15 a.m.

Adopted.

Adjournment.

May 24, 2001
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend, Richard
Chaplain.

L.

Rush, Senate Guest
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understand that I stand in the place of your chaplain and that makes
but I trust that what I have to say, in all of our names,
will be well heard. My name is Richard Rush and I am from Dalton.
That is up in Coos county. I keep getting mail from Concord that has
me in Grafton county. See what you can do to tidy that for us. Harold
Burns is the reason that I am here, although since I have been here, I
have been lobbied to pray for the Red Sox who need all of the help that
they can get, and that may suffice for the prayer for them. Also for
other local matters. I understand that you are dealing with the moose
bill today. I will cast one vote for the moose. I am a Rotarian. Wearing
my clergy hat, substituting for your chaplain, The Reverend David P.
Jones, by invitation of Senator Harold Burns of Whitefield with whom
I've interacted for nearly 40 years, and for whom I hold much respect.
I'm also a Rotarian and so on Monday at the Lancaster club I casually
explained that I would be here with you this morning and asked those
at my table if there were messages and counsel they would like brought
to you... smuggled, as it were, into the ecclesiastical language of my
pra5ring: kind of subliminally.
I

me the "B" team,

They wanted to know if I was going to pray for you (which implies that
you might need divine assistance) or pray at you which I thought a bit
confrontational (and inappropriate to the invitation extended to me). I'd
rather not pray over you which has presumptuous overtones. .but instead
pray with you.
.

Their several messages to you, as you might surmise, vary in quality.
Several do not lend themselves to being repeated in these hallowed
halls. Some others among their messages are filled with the stigmatism of vision reserved for those who hold robust opinions but do not
run the gauntlet of running to office.

There

however, one or two themes... refrain, if you will, that bear
it both before... but not from this messenger.

are,

repeating. You've heard

The

(1)

that familiar North-of-the-Notches granite-based theme
still here and consider ourselves part of the
Hampshire enterprise and heritage, too."

first is

from Coos County: "We're
great

New

(2) "Tell

them we are

waiting...."

(I

suspect that

is

not unique to Coos

County.)

They know

of your deliberations and tensions and hard choices. They
recognize the enormity of the issues, as you do. Tell them "We're Waiting!", they chorused. Waiting, as scripture says "more than watchmen
for the morning."

A

snatch of verse

of

Ogden Nash)

I

bring you (author unknown, though

The centipede has numerous feet.
The nerve supply of each, so neat.
That she can well perambulate.
Both fast and slow, both curved and straight.
The centipede was very gay.
Until a frog one day did say,
"Which legs come first, which next, which last?"
This raised her mind to such a pitch.

it

has the ring
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She lay distracted

Her
She
But
Her

in a ditch:
quivering thoughts all came to naught,
could not walk by taking thought;
when she gave up introspections.

walk was brisk in

all directions.

Let us pray:

God of all of us... by all the names we know You... help us sort ourselves
out in all our introspections and deliberations - seeking the common
good and the best of choices in complex and difficult decisions that must
be made... that we have volunteered to make... that we have been asked to
make. Let us do the work of the body with insight, with courage, with
compassion and vision... that indeed our walk may be brisk in all the
Amen.
best directions for Your people in this time and place.
Senator Larsen led the Pledge of Allegiance.

ANNOUNCEMENTS
2001-1455-EBA
03/10

Enrolled Bill Amendment to SB 63
The Committee on Enrolled Bills to which was referred SB 63
AN ACT relative to administration of estates and filing of wills by

ex-

ecutors.

Having considered the

S£ime, report the

ment, and the recommendation that the

same with the following amendas amended ought to pass.

bill

FOR THE COMMITTEE
Bill Amendment

to SB 63
This enrolled bill amendment inserts a new section in the bill changing a reference to conform to the provisions of the bill.

Explanation to Enrolled

Enrolled Bill Amendment to SB 63
the bill by inserting after section 3 the following and renumbering the original sections 4 and 5 to read as 5 and 6, respectively:
4 De Bonis Non; Reference Changed. Amend RSA 553:7, II to read as

Amend

follows:
II. If the administration on an estate under RSA [ 554 1 - a 553:32 becomes vacant by death, extinguishment, or revocation, the probate court
may, in its discretion, require any administrator de bonis non to furnish an
inventory of the estate, bond, or an accounting for Eissets before the comple:

]

tion of the administration.

Senator Pignatelli moved adoption.

Adopted.

INTRODUCTION OF GUESTS
COMMITTEE REPORTS

HB

237, relative to filling a vacancy in an alumni trustee position on
the board of trustees of the university system. Education Committee.
Vote 4-0. Re-referred, Senator Disnard for the committee.

SENATOR DISNARD: House Bill 237 seeks to make a change in the way
vacancies in the alumni position on the Board of Trustees of the Univer-
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sity System are filled. Currently, state law requires vacancies to be filled
by holding another election. Alumni Associations find this process to be
time-consuming and cost prohibitive. They would be able to appoint a
person to fill a vacancy. The Education Committee is sympathetic to the
Alumni Association's position; however, we also heard concerns fi-om the
Secretary of State about maintaining the integrity of the election process. The committee asked for the bills to be rereferred so that we may
review the issue in greater depth and bring it back next year. Thank you.

Adopted.

HB 237 is rereferred to the Education Committee.
HB 594, establishing a committee to study the law on justification for
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors. Education Committee. Vote 4-0. Ought to pass. Senator O'Hearn for the committee.

SENATOR O'HEARN: House Bill 594 estabhshes a committee to study
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors in settings such
as schools or childcare centers. Current law on use of physical force is
so broadly worded that it creates problems in enforcement. In one highly
publicized case in my local area, the police and the Department of Education found numerous examples of alleged abuse at a nonpublic school,
but the police were unable to prosecute due to the problems with the law.
The study committee in this bill will attempt to correct the weakness in
the present law while balancing the needs of schools to enforce discipline
and the rights of students. There was no opposition to the bill at the
hearing. The Education Committee unanimously supported this bill and
asks for your vote of ought to pass. Thank you.
Adopted.

Ordered to

third reading.

HCR 13, calling on the President and the Congress to fully fund the federal government's share of special education services in public elementary
and secondary schools in the United States under the Individuals with
Disabilities Education Act. Education Committee. Vote 5-0. Ought to pass
with amendment. Senator Gordon for the committee.

2001-1200S
04/10

HCR

Amendment to
13
the resolution by replacing the fourth and fifth paragraphs after the title with the following:
Whereas, when the federal government enacted the Individuals with
Disabilities Education Act, it promised to fund up to 40 percent of the
average per pupil expenditure in public elementary and secondary schools
in the United States; and
Whereas, the federal government currently funds, on average, less than
14 percent of the average per pupil expenditure in public elementary and
secondary schools in the United States; and
Amend

Amend the

resolution by replacing all after the resolving clause with the

following:

That the New Hampshire general court urges the President and the
Congress, prior to spending any surplus in the federal budget, to fund
40 percent of the average per pupil expenditure in public elementary and
secondary schools in the United States as promised under the Individu-
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als with Disabilities Education Act to ensure that all children, regardless of disability, receive a quality education and are treated with the

and respect they deserve; and
That copies of this resolution be forwarded by the house clerk to the
President of the United States, the Speaker of the United States House
of Representatives, the President of the United States Senate, and the
members of the New Hampshire congressional delegation.
dignity

I rise in support of HCR 13 as amended. House
Concurrent Resolution is a resolution calling on the President and Congress to fully fund the federal government's share of special education
costs under the Individuals with Disabilities Education Act. The HCR
mirrors the language of SCR 2 that we passed on March 15. The issue
for both of these resolutions is the same. When the federal government
enacted the IDEA, it promised to fund up to 40 percent of the average
per pupil expenditure in public elementary schools in the United States.
Currently, the federal government, on the average, funds less than half
the amount they originally pledged to contribute. House Concurrent
Resolution 13 does not address the issue of whether 40 percent is the
proper amount of federal funding. It simply urges the federal government to keep the promise that it made so that all children, regardless
of disability, receive a quality education. Thank you.

SENATOR GORDON:

SENATOR

D'ALLESANDRO: I rise to speak very briefly in support of
this resolution. As a local school board member, one of the most significant costs in the local communities is the funding of special education.
We were promised, when the federal government passed that legislation,
that we would be receiving up to 40 percent of the costs. At the national
level, we have an enormous surplus. That surplus should be used as a
commitment to fulfill a commitment made by the federal government.
By funding special education up to the 40 percent, the people of the United
States of America all receive a tax break, because at the local level, we
are funding these costs. They are coming directly out of every individual
in every community. So if indeed this federal government wants to support what it put in place, it will listen closely to this resolution, and

Thank you Mr. President.
SENATOR BOYCE: Senator D'Allesandro, I was just wondering why we
need to have two virtually identical resolutions on the same topic? I am
just curious why we are passing this as well as the one that we have
properly fund special education.

already passed?

SENATOR D'ALLESANDRO: The resolution was introduced. I support
the resolution. I don't have any rationale why two resolutions were introduced. Maybe it is reemphasis of the point.
SENATOR HOLLINGWORTH: My

reason to speak

some attention

was just asked,

is to try to direct
as to why two bills
TAPE
my bill the other day, and I assured
the committee because the committee that was hearing it was very supportive of having the House Concurrent Resolution go forward as well.
They are identical but we feel that it is... I promised the committee that

to the question that
and I testified on

CHANGE

I would ask the Senate to pass this House Concurrent Resolution and
they have agreed to pass the Senate one. I think that it is very important to send a very strong message to our delegation and to Congress,
on how strongly we feel about funding special education, especially in
view of the fact that they cut it out of the budget after making it a commitment that they would fund it.
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on the adoption of the amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Hollingworth.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Hearn, Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott,
D'Allesandro, Wheeler, Klemm, Hollingworth, Cohen.
Question

is

The following Senators voted No:
Yeas: 23

-

Nays:

Amendment adopted.
Recess.

Out of Recess.

Question

A roll

is

call

on third reading.

was requested by Senator Gordon.

Seconded by Senator Barnes.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Below, McCarley, Flanders, Disnard, Roberge, Eaton,
Fernald, O'Hearn, Pignatelli, Francoeur, Larsen, Gatsas, Barnes,
O'Neil, Prescott, D'Allesandro, Wheeler, Klemm, Hollingworth,

Cohen.

The following Senators voted No:
Yeas: 24

-

Nays:

Adopted.

Ordered to third reading.

HB

105-FN-A, establishing an agricultural nutrient management program and making an appropriation therefor. Environment Committee.
Vote 3-0. Ought to pass, Senator Prescott for the committee.

SENATOR PRESCOTT: I speak in support of HB 105. It requires the
commissioner of agriculture to establish a program of agricultural nutrient management in the state of New Hampshire. Currently, the legislature has given the department the responsibility of dealing with all complaints regarding the management of manure and tr5dng to make sure
that there is no harmful effect on the environment, and that our water
remains clean and pure. This program has no general fund expenditures.
The bill will appropriate $20,000 coming from registration fees to establish a management program to deal with these issues. AgEiin, there will
be no general fund appropriation. The Committee on Environment has
voted unanimously ought to pass and I urge you to do the same. Thank
you Mr. President.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

610, allowing the sale of raw milk cheese and unpasteurized apple
New Hampshire. Environment Committee. Vote 3-0. Ought to
pass with amendment, Senator Johnson for the committee.
cider in
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2001-1272S
08/09

Amendment
Amend

the

bill

by replacing

HB

610
to
the enacting clause with the

all after

fol-

lowing:
1 Sale of Dairy Products; Sale of Raw Milk Cheese Allowed. Amend
RSA 184:30-a to read as follows:
184:30-a Pasteurization Required. No milk or milk products as defined
in RSA 184:79 shall be sold, offered for sale or served unless pasteurized.
This shall not serve to prohibit the direct sale of raw milk or cream from
the producer, store or milk pasteurization plant to the final consumer, or
milk or cream from a producer to stores, nor the serving of raw milk at
bona fide boarding houses where the milk is produced on the premises,
provided that in the dining room of such boarding houses a sign is prominently displayed stating that such raw milk is served therein, nor the
sale, within the state, of cheese made from raw milk when such

cheese has been aged a minimum of 60 days at a temperature above
35 degrees fahrenheit, and is clearly labeled as unpasteurized.
2 New Paragraph; Manufacture and Sale of Unpasteurized Cider.
Amend RSA 434:40-b by inserting after paragraph IV the following new
paragraph:
V. That unpasteurized cider may be sold within the state if such cider
is clearly labeled as unpasteurized.
3 Effective Date. This act shall take effect 60 days after its passage.

2001-1272S

AMENDED ANALYSIS
This bill allows the sale of cheese made from raw milk if such cheese
aged for 60 days and the sale of unpasteurized apple cider within the
state. Such products shall be clearly labeled as unpasteurized.

is

HB

SENATOR JOHNSON: I rise in support of
610 which allows for the
sale of cheese made from raw milk and for the sale of unpasteurized
cider within the state. The committee has amended the bill to change
the temperature that the cheese is aged at because typically, it is aged
above and not below 35 degrees as pointed out by the Commissioner of
Agriculture in his testimony. In addition, all unpasteiuized products will
be clearly labeled for the consumer. Therefore, the Committee on Environment has voted unanimously, ought to pass and
its full support. Thank you Mr. President.

I

ask the Senate for

Amendment adopted.
Ordered to third reading.

HB 676-L-A, establishing a committee to study the creation of a regional
for collection and marketing certain components of the municipal solid waste stream. Environment Committee. Vote 3-0. Ought to pass

program

with amendment. Senator Prescott for the committee.

2001-1271S
08/09

HB

Amendment to
676-LOCAL
the bill by replacing section 3 with the following:
3 Duties. The committee shall study the creation of enabling legislation for the formation of regional districts for collection and marketing
of certain components in the solid waste stream including, but not lim-

Amend
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aluminum,

steel, various metals, newsprint, plastics, and glass,
collection of other post-consumer wastes. The purpose of such
districts shall be to reduce toxicity in the solid waste stream, reduce the
amount of solid waste destined for disposal, and allow increased public
component of proposed legissector management of waste materials.
lation may be state reimbursement of costs to municipalities that are
members of such regional districts.

ited to,

and the

A

SENATOR PRESCOTT: I rise to speak in support of HB 676. It provides
the state an opportunity to explore the collection and distribution of recycled materials on a regional level. The committee will look to create
regional collection centers around the state in locations that offer large
volumes of recyclable waste, to potential venders, wanting to purchase
these materials. The study is necessary because specific locations need to
be found, the cost to the state and municipalities must be examined, as
well as the impact these centers would have; therefore, the Committee on
Environment has voted unanimously ought to pass with amendment and
I urge you to do the same. Thank you Mr. President.
Amendment adopted.
Ordered to

third reading.

HB 769-FN-L, relative to fees paid by municipalities for excavating and
dredging permit applications. Environment Committee. Vote 3-0. Ought
Senator Johnson for the committee.

to pass,

SENATOR JOHNSON: House Bill 769 establishes maximum fees for
excavating and dredging permit applications by municipalities. Currently, the New Hampshire Department of Transportation has allotted $10,000 to wetland maintenance projects, plus provisions for technical or consulting services. This bill would grant the municipalities
that same privilege. The Committee on Environment has voted unanimously ought to pass and we ask for your support on the floor. Thank
you Mr. President.
Adopted.
Referred to the Finance Committee (Rule #24).

HCR 5, urging the federal government to consider the impacts on New
Hampshire and the smaller states of interstate waste legislation. Environment Committee. Vote 3-0. Ought to pass with amendment. Senator
Johnson for the committee.
2001-1269S
08/01

HCR

Amendment to
5
the resolution by replacing all after the title with the following:
Whereas, the state of New Hampshire is both an importer and exporter
of municipal solid waste; and
Whereas, New Hampshire has successfully reduced solid waste imports from approximately 740,000 tons in 1998 to approximately 300,000
tons in 2000; and
Whereas, the long-term demand for New Hampshire's solid waste disposal capacity has been approximately in balance with new solid waste
capacity being permitted and developed; and
Whereas, actions in other states may directly increase or decrease the
burden on New Hampshire to develop new capacity of municipal solid

Amend

waste disposal; and
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Whereas, the legislature, the department of environmental services, the
governor's office of recycling, the non-profit Northeast Resource Recovery
Association, and municipal governments are increasing diversion of waste
from landfills and incinerators through increased reuse and recycling; and
Whereas, New Hampshire seeks to manage its waste disposal in the
public interest by assuring adequacy of disposal capacity while protecting the environment and public health; now, therefore, be it
Resolved by the House of Representatives, the Senate concurring:
That New Hampshire's congressional delegation and the federal government are strongly urged to analyze the effectiveness of legislation on
smaller states, such as New Hampshire, when dealing with interstate

waste legislation; and
That New Hampshire's congressional delegation and the federal government are urged to support the movement of waste in interstate commerce; and

That New Hampshire's congressional delegation and the federal government are strongly urged to support policies which create incentives
for each state to plan for the processing and disposal of its municipal
solid waste within its own borders; and
That copies of this resolution be forwarded by the house clerk to the
New Hampshire congressional delegation.
2001-1269S

AMENDED ANALYSIS
This house concurrent resolution urges the federal government and
New Hampshire's congressional delegation to:
L Analyze the effectiveness on smaller states when dealing with interstate waste legislation.

n. Support the movement of waste in interstate commerce.
in. Support policies which create incentives for each state to plan for
processing and disposal of its municipal solid waste within its own borders.
I rise to speak in support of HCR 5. The resolugovernment and New Hampshire's congressional
delegation to consider the impacts and the needs of the smaller states
when dealing with interstate waste legislation and to propose and support legislation which creates incentives for each state to plan ahead for
waste disposal. The bill was amended and agreed to by all sides in committee; therefore, the Committee on Environment passed HCR 5 unanimously ought to pass as amended and I ask for the full Senate's support.
Thank you Mr. President.

SENATOR JOHNSON:

tion urges the federal

Amendment adopted.
Ordered to third reading.
Recess.

Out of Recess.

HB

129, relative to amending condominium instruments governing assignment of limited common areas. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator Larsen for the

committee.

SENATOR LARSEN: House Bill

129 pertains to the ability of condo owncertain changes to their individual unit within a condominium
owners' association. Currently, any changes an owner wishes to make to
his or her own individual unit must first be approved by a unanimous
ers to

make
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decision of the owners' association, thus making it difficult to make what
are usually minor changes. This legislation would change the process,
allowing the association to give the Condo Board the authority to approve
these proposed changes. The association would need the support of twothirds of its membership in order to grant the board this authority. The
committee believes that this legislation would benefit all involved, and
voted unanimously that this legislation ought to pass. I encourage the full
Senate to do the same. Thank you.

SENATOR FRANCOEUR:

Senator Larsen, I had a concern that if the
it was a brand new project being built that
the two-thirds would include those units not already built at that time,
but the total number?
project wasn't built out, that

SENATOR LARSEN:

It is two-thirds... as I understood it, the association
bylaws would take care of your concern because I don't believe that the

association is... I believe that the issue is that the association is not actually official until ownership is 100 percent owned by the association.
What I recall your concern being, was that a change could be made prior
to a full associations ownership of a condo development. We were told
that bylaws prohibit that and it was in board regulations.

SENATOR FRANCOEUR: My understanding is that if you had just seven
units and four people voted that they couldn't change the old outcome and
design of a project that would be 100 units at that time. It would take at
least two-thirds of the 100 units?

SENATOR LARSEN:

Yes, that

is

correct.

Thank

you.

Adopted.

Ordered to

third reading.

HB

164, relative to exceptions to the confidentiality of certain departof employment security records. Executive Departments and Administration Committee. Vote 5-0. Ought to pass, Senator Flanders for
the committee.

ment

SENATOR FLANDERS:

Being a newcomer to the Senate, I have found
very difficult to understand the right to know and the confidentiadity.
This bill does address that. What has evidently happened in the unemployment compensation area is that legislation that has been passed does
not allow the commissioner to give any information to the federal government. The federal government is sa5dng that we need such Emd such information in order to have the grants that are entitled to the state of New
Hampshire. We have governmental performance that has to be checked
by the Department of Labor and we have accountability that is checked
by the Department of Labor. What we have said in this bill is that we will
not turn over that database which they have done in the case. My understanding was that in the past, that the complete database of New Hampshire went to the Department of Labor. That can't be done under the existing statutes. This says that the Commissioner shall, on a case-to-case
basis, be able to give records to the authorized federal government people
to conduct their surveys and the accountabilities. This bill also assures
that any information given to the government will be only on storage for
a length of time and it will be confidential information that the commissioner shall give out. There was no opposition to this bill at the time of
the hearing and it was a 5-0 ought to pass. Thank you.
it

Adopted.

Ordered to

third reading.

634
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HB 175, relative to the aimoiint of the homestead right. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator
D'Allesandro for the committee.

SENATOR D'ALLESANDRO: This bill would make a small increase in
the Homestead Right for bankruptcy laws in New Hampshire. As it
stands right now, the Homestead Right is $30,000. Considering the fact
that the average homestead in New Hampshire now is assessed at
around $150,000 this is a rather small figure. This bill would increase
the Homestead Right to $50,000 which is still significantly under the
average value of homesteads. The Department of Health and Human
Services stated that this bill will have no impact on state or local expenditures or revenue. The committee voted unanimously that this bill
ought to pass, and I urge my colleagues to do so also. Thank you very
much.
Adopted.

Ordered to

third reading.

HB

183-FN, relative to the purchase of certain prior service by county
corrections officers in the New Hampshire retirement system. Executive
Departments and Administration Committee. Vote 5-0. Ought to pass.
Senator Prescott for the committee.

SENATOR PRESCOTT: Back in 1987, legislation was passed which allowed counties to choose whether they would like for their corrections
officers to enter group II status. Since some of these counties chose to do
so and some chose not to, there has been some difficulty getting employees to cross over from county to county because of benefit disparities. This
legislation would correct this, by allowing employees to buy back group
II time lost from county to county. This would help to put counties on an
equal plane with each other, thus cutting down on personnel shortages.
The Committee voted unanimously that this bill ought to pass, and I
encourage my colleagues to do the same. Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 245, relative to the duties and staff of the state geologist.
Departments and Administration Committee. Vote

5-0.

Executive

Ought

to pass.

Senator Flanders for the committee.

SENATOR FLANDERS: This was an interesting hearing. One of the quesI asked is how many people were in the state office of the geologist? The answer is one. That is him. What they want to do in this bill
is to change his title to Director of
Hampshire Geological Survey,
which would give him the responsibilities of performing research on the
land and mineral resources in the state of New Hampshire and giving this
information to the public. Evidentially, his job has never been described
before by statute. By giving this title and this job description, it will help
to secure funding from the federal government. There was no opposition
to the bill and we ask that you pass this bill. Thank you.

tions that

New

SENATOR BARNES:

Senator Flanders, does this do anything to the salary of this gentleman?

SENATOR FLANDERS:

No.

Adopted.

Ordered to third reading.

It

does not change

it.
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HB 261 -FN, including the judiciary as a public employer under the pubemployee labor relations act. Executive Departments and AdminCommittee. Vote 3-2. Ought to pass, Senator Larsen for the

lic

istration

committee.

SENATOR LARSEN: It was brought to our committee's attention that
employees in the state judicial department are currently not allowed
to collectively represent themselves in any bargaining process, as are
all the rest of all other state employees. The state Supreme Court decision passed down earlier stated that the judicial employees could not
represent themselves unless specifically authorized by the legislature.
Therefore, this bill would give these employees the specific authority
required in order to have the same bargaining rights as other state
employees. I understand that there is a tabling motion to follow, and
that we have been guaranteed that if this bill is tabled, that it will, in
fact, come off of the table next week. I trust that that will happen. I
hope that in giving ourselves a week to think about this that support
follows.

Thank

you.

Senator Francoeur moved to have HB 261-FN, including the judiciary
as a public employer under the public employee labor relations act, laid
on the table.

Adopted.

LAID ON THE TABLE
HB 261-FN, including the judiciary as a public employer under the public

employee labor relations

act.

HB

302-FN, relative to an optional retirement allowance for certain
spouses upon a retiree's remarriage. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator Flanders for the
committee.

SENATOR FLANDERS: This was a rather simple bill that was passed
by the House. It basically says that if a retiree in the program, wife or
spouse is deceased, and they remarry, that their second spouse can be
a beneficiary to the program. There is no cost to the program because
the premiums have already been paid for the first spouse, and therefore,
the second spouse would not create any additional expense. I would point
out that the testimony at the hearing was by Representative Dyer who
supported this bill and we feel that it should pass in fairness. Thank you
very much.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 337-FN, relative to the administration of the public utilities commisand establishing the position of executive director of the public utilicommission. Executive Departments and Administration Committee.
Vote 5-0. Ought to pass. Senator D'Allesandro for the committee.
sion

ties

SENATOR D'ALLESANDRO: This bill makes several needed changes to
the Public Utilities Commission, which are fully supported both by the
Commission itself and the Committee on Executive Departments and
Administration. Among a few other internal changes, this legislation
would establish a new position of Executive Director for the PUC, which
it currently does not have. The overwhelming caseload and logistical operations tax the organization as it is right now. This position would help
to clear up some of the top organizational structure, thus allowing for
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and streamlined operations within the PUC. The commitunanimously that this bill ought to pass, and I encourage the
Senate to do the same. Thank you Mr. President.

more

efficient

tee voted
full

Adopted.
Referred to the Finance Committee (Rule #24).

HB 347-FN, relative to terminal pay for certain state officials or employees.

Executive Departments and Administration Committee. Vote 5-0.
to pass, Senator D'Allesandro for the committee.

Ought

SENATOR D'ALLESANDRO: This bill provides for officials or employees employed in a nonclassified or an unclassified position shall be eligible for terminal pay just as they are in the classified position. That is
basically what the piece of legislation does. Thank you Mr. President.
SENATOR FERNALD:

I have two questions for Senator D'Allesandro.
understand that classified employees already have something like
this? Is that what you said before?

Did

I

SENATOR D'ALLESANDRO: Yes.
SENATOR FERNALD: So if a classified

employee

is fired... no retires,

resigns or dies while in work, they get these three days per year?

SENATOR D'ALLESANDRO: Yes, a classified employee gets that.
SENATOR FERNALD: How many full time officials or employees who
aren't in the classified

system do we have? Anyone know, roughly?

SENATOR D'ALLESANDRO: How many unclassified positions there are
in the state of New Hampshire right now?
SENATOR FERNALD: Yes.
SENATOR D'ALLESANDRO: I believe that there are about 200, to the
best of my knowledge, the last time that I looked at that.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 362-FN, relative to the practice

of veterinary medicine. Executive
3-2. Ought to pass.

Departments and Administration Committee. Vote
Senator Prescott for the committee.

SENATOR PRESCOTT: It has come to our attention since the executive
session to ought to pass for this bill. There are other parties that wish
to approach the committee to speak on behalf of this bill, so I would move
to recommit; however, rest assured that we will bring this bill back next
week and vote on it then. This just gives us more opportunity for a committee hearing.
Senator Prescott moved to recommit.
Adopted.

HB 362-FN is recommitted to the Executive Departments and Administration Committee.

HB

371, relative to fiscal impact statements for proposed administraprepared by the legislative budget assistant. Executive Departments and Administration Committee. Vote 5-0. Ought to pass. Senator
D'Allesandro for the committee.
tive rules

SENATOR D'ALLESANDRO: After I
ment that

speak to the bill there is an amendwill be offered that just clarifies a very, very simple point.
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extending the number of days from reporting from 45 to 50. Thank you
Mr. President. This bill makes a small change regarding the operations
of the Legislative Budget Assistant, which will go far in alleviating the
caseload that the LBA is constantly put under during session. Currently, the LBA is deluged with large numbers of amended fiscal notes
that they have to draft for bills as they make their way through committee hearings. Instead of drafting amended fiscal notes after committee hearings for every bill concerning administrative rules, this bill
fiscal impact
would allow the LBA to draft amended TAPE
statements only when the original fiscal statement has been affected
by committee changes. This will relieve much of the unnecessary work
the LBA is required to do, allowing them to focus instead on more
pertinent bills that need their attention. The committee voted unanimously that this bill ought to pass, and I encourage the Senate to do
the same. Thank you.

CHANGE

Adopted.
Senator D'Allesandro offered a floor amendment.

2001-1080S
05/10

Amendment

to
replacing
by

HB

371
with the following:

Amend the
AN ACT relative to fiscal impact statements for proposed administrative
title of

the

bill

it

rules prepared by the legislative budget assistant and relative
to certain time periods for review by the joint legislative committee on administrative rules.

Amend

the bill by inserting after section 2 the following and renumber
the original section 3 to read as section 5:
3 Administrative Procedure Act; Review by the Joint Legislative Committee on Administrative Rules; Deadline for Sponsorship of Joint Resolution Extended. Amend RSA 541-A:13, Vll(b) to read as follows:
(b) If an agency responds to a preliminary or revised objection but
the basis for objection has not been removed or the response creates a new
basis for objection, the committee may, within [45] 50 days from the date
on which the objection response was due and by majority vote of the entire committee, recommend legislative action through sponsorship of a
joint resolution to implement its recommendation. Such vote shall prevent
the rule from being adopted and filed by the agency for the period of time
specified in

subparagraph

VII(c).

4 Administrative Procedure Act; Final Adoption; Time Period for Committee Review of Preliminary Objection Response Extended. Amend RSA
541-A:14, 1(d) to read as follows:
(d) Passage of the [ 45 - day ] 50-day period for committee review
of the preliminary objection response, or revised objection response, if
applicable, provided that the committee has not voted to sponsor a joint
resolution pursuant to RSA 541-A:13, VII; or

2001-1080S

AMENDED ANALYSIS
requires the legislative budget assistant to prepare an amended
fiscal impact statement for proposed administrative rules only when a
change to a proposed rule is made following a hearing that changes the

This

bill

original fiscal impact statement.
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The bill also extends the time period in which the joint legislative committee on administrative rules may review an agency's objection response
to proposed administrative rules and vote to sponsor a joint resolution to
implement the committee's recommendation.

SENATOR D'ALLESANDRO: The

only thing that this amendment does
increases from 45 to 50 days, the time for the response. If you look at
subparagraph B, 45 is increased to 50 and in D, 45 days to 50. That is
the change that is made. It was requested by the Chairman of Executive Departments and Administration Committee, Senator Below. Thank
you Mr. President.
is

Amendment adopted.
Ordered to

third reading.

HB

385, changing the name, membership and duties of the office of
volunteerism. Executive Departments and Administration Committee.
Vote 3-2. Ought to pass. Senator Larsen for the committee.

SENATOR LARSEN:

This bill is intended to make some structural
changes to what is currently known as the New Hampshire Office of
Volunteerism. With this legislation, the office would be renamed to
"Volunteer New Hampshire," and it would be a non-profit organization
attached to the Department of Administrative Services. This bill would
also provide for a board of directors and an executive director to coordinate the logistical operations of the organization. Volunteer New Hampshire would be responsible for several tasks: promoting volunteerism and
community service as a value; supporting national community service
projects within the state; assisting state agencies with establishing volunteer services; and, serving as a resource to coordinate and collaborate
with other nonprofit organizations throughout the state. Some of the
discussion that we had in the Executive Departments and Administration Committee, it was pointed out that in some departments, we have
a very significant reliance on volunteers. If you look at the office of Consumer Protection, there are 14 volunteers who answer the phones. I don't
know if they are actually coordinated through the Volunteer New Hampshire program, but clearly. New Hampshire relies upon and values its
volunteers, and this bill would recognize that and establish it in the Department of Administrative Services. There has been some discussion
about the details of this legislation and I understand that there may be
a tabling motion to follow. As it is, the committee was recommending this
legislation as ought to pass.

HB

Senator Francoeur moved to have
385, changing the name, membership and duties of the office of volunteerism, laid on the table.

Adopted.

LAID ON THE TABLE

HB

385, changing the name, membership and duties of the office of
volunteerism.

HB 403, relative to the effective date of special contracts for telephone
utilities.

5-0.

Executive Departments and Administration Committee. Vote
to pass. Senator Larsen for the committee.

Ought

SENATOR LARSEN: This bill is the result of several meetings between
PUC and other independent carriers already within the state.

Verizon, the

According to committee testimony, there have been problems with the
PUC being able to fully review bids that come before it for various cases
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in a timely way. An additional 30 days to review some of these cases would
benefit the PUC, but it hinders companies in their competitiveness.
compromise was reached between the carriers and the PUC, in which tolls
would be removed from the review process, in return for the 30 day extension in reviewing other bids. The
and the carriers agreed to this
compromise. The committee recommends unsmimously that this bill ought
to pass.

A

PUC

Adopted.

Ordered to

third reading.

HB

408-FN, relative to the regulation of nursing by the board of nursing. Executive Departments and Administration Committee. Vote 4-0.
Ought to pass with amendment. Senator D'Allesandro for the committee.

2001-1254S
08/01

Amendment

to

HB

408-FN

Amend RSA 326-B:2, Vlll-a as inserted by section
ing

it

5 of the

bill

by replac-

with the following:

Vlll-a. "Delegation" means the authorization for the performance of
a selected task from a licensed nurse authorized to perform the task to
a licensed or unlicensed individual at the discretion of the licensed nurse.

Amend the bill by replacing section 28 with the following:
28 New Section; Limitations on and Liability for Delegation. Amend
RSA 326-B by inserting after section 32 the following new section:
326-B:33 Limitations on and Liability for Delegation.
L A nurse licensed under this chapter who delegates a specific nursing activity or task in compliance with the rules adopted pursuant to RSA
326-B:4-a, XVII shall not be subject to disciplinary action by the board of
nursing for the performance of a person to whom the nursing activity or
task is delegated.
II. Caregivers who properly follow delegation orders that are made
in compliance with the rules adopted pursuant to RSA 326-B:4-a, XVII
shall not be subject to disciplinary action by the board of nursing for the
performance of their delegated duties.
III. No person may coerce a licensed nurse into compromising patient
safety by requiring the licensed nurse to delegate if the licensed nurse
determines that it is inappropriate to do so. Licensed nurses shall not be
subject to disciplinary action by the board of nursing for refusing to delegate nursing activities or tasks or refusing to provide the required training for delegation if the nurse determines that delegation may compromise patient safety.
IV. Licensed nursing assistants shall not have authority to delegate
tasks.
V. The administration of medications shall only be delegated by persons authorized in rules adopted by the board under RSA 541-A.

SENATOR D'ALLESANDRO:

This bill goes a long way toward making
some needed changes in the nursing industry within our state. As
amended, this bill would allow licensed nurses to delegate certain responsibilities to unlicensed personnel, while still holding the licensed
nurse liable for actions taken by the unlicensed personnel. This legislation is necessary due to the extreme shortage of available staff for
the overwhelming caseload of patients within our state. Among several
other minor changes, this bill also reduces the active-in-practice requirement in the state from 900 hours in four years to 400 hours in four
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is an attempt to retain the talents of those nurses who, due
high requirements, would not normally stay licensed. The committee recommended this bill ought to pass. I understand that there
will be another amendment offered by the Chairman of our committee.
I must say that this is a very significant piece of legislation and it goes
a long way toward answering a demonstrated need. That is, we have
a real shortage of nurses. Thank you.

years. This
to the

SENATOR PRESCOTT: On behalf of the sponsor of the bill, there is a
similar piece of legislation in the House that came over from the Senate. They asked us that we would recommit this to committee to coordinate the similar pieces of legislation. Thank you very much.
Senator Prescott moved to recommit.
Adopted.

HB

408-FN, is recommitted to the Executive Departments and
Administration Committee.

HB 416, relative to fire safety inspections for foster family homes.
ecutive Departments and Administration Committee. Vote 5-0.
pass. Senator Flanders for the committee.

Ex-

Ought

to

SENATOR FLANDERS: This is a bill that was requested on behalf of
those placing children in foster homes. Our present statutes say that a
fire inspection has to be made of a home that has requested to be a foster home. Unfortunately, in some of our smaller towns, the fire department may not have time, may not have regulations. What they are asking is that we put... we allow the state fire marshall to get involved, if
requested, by the placer of foster children, to come in and inspect the
home. There are many children who are waiting to be placed in foster
homes, waiting for local fire departments to do the necessary inspection.
We would all know then, that any child going into a foster home would
be protected by the same regulations that the state of New Hampshire
has. Indeed if it is the town or the city that has higher codes, then the
higher codes would be enforced. We feel that this is a piece of legislation that does protect the foster children in the state and we ask that
you pass this. Thank you.
Adopted.

Ordered to third reading.

HB 448, relative to procedures for crews

and provision of counseling services following a railway accident. Executive Departments and Administration Committee. Vote 4-1. Re-referred, Senator Flanders for the committee.

SENATOR FLANDERS: This was a very interesting hearing. The sponsors of the bill want legislation to protect engineers and firemen after
a fatal or severe railroad accident. I think that all of us felt that something had to be done, but the bill, in our opinion, was not ready to be
made into law. There is a big difference between the railroad people in
New Hampshire and the requests of this bill. The other thing that we
felt had to be done was that the Department of Transportation had not
been involved in any way in this, prior to the hearing and obviously, railroad crossings and railroad types of things are involved in the Department of Transportation. We feel that there is a way to go between the
railroads and the people that submitted this bill. We are going to ask you
to rerefer to allow them to get together and see if we can come up with
something that will be satisfying to both parties. We ask that you please
rerefer this bill. Thank you.
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support the referral motion..! just want

speak briefly to one aspect that I think that this testimony brought
forward, which will be very positive as we move down this road. That
is that the policies and procedures for handling a situation such as is
spelled out in the legislation, were never iterated to employees prior to
this time. At the hearing, it was made evident that that situation did not
prevail and that it would prevail in the future. Both those railroad and
those union members that were present, came to some agreement on
that. I think that is a very positive situation, because what happens when
an accident occurs? A process and procedure should be in place and should
be followed by those involved, so that we can move this process properly.
That was brought out in the testimony and I believe that has been accomplished as a result of the hearing. That is why I support the rereferral.
Thank you Mr. President.
to

Adopted.

HB 448 is rereferred to the Executive Departments and Administration Committee.

HB 477, relative to supplemental allowances for certain retired group
I members of the New Hampshire retirement system. Executive Departments and Administration Committee. Vote 4-0. Ought to pass with
amendment. Senator D'Allesandro for the committee.

2001-1255S
08/01

Amendment

to

HB 477-FN

Amend RSA

100-A:41-c, I as inserted by section 1 of the bill by replacing it with the following:
I. An eligible retired group I member of the New Hampshire retire-

ment system whose annual retirement allowance

is less than $8500 shall
receive a one-time supplemental allowance sufficient to provide an annual
allowance of $8500. An eligible retired group I member shall be a member, or beneficiary of such member, who retired prior to July 1, 1991 with
at least 20 years of creditable service under RSA 100- A: 5, 1, or member,
or beneficiary of such member, who retired under RSA 100-A:6, I.

Amend the bill by inserting after

section 1 the following and renumbering the original section 2 to read as 3:
2 Group I Retirement for Teachers and Political Subdivision Employees. Amend RSA 100-A:52-a, VHI to read as follows:
VIII. Any person who is eligible to receive group insurance or other
medical benefits under the provisions of this section, but who does not
need and who declines such benefits because they would be duplicative
of coverage under any employer-sponsored plan, shall nevertheless continue to be eligible and, upon ceasing to be eligible for the other coverage, shall be permitted to join the plan of the employer from which
the member retired and to receive the benefits allowable under this
section without

any waiting period.

2001-1255S

AMENDED ANALYSIS
This
bers

provides for a supplemental allowance for group I retired memretired prior to Jiily 1, 1991 so that they receive a certain mini-

bill

who

mum benefit amount.
SENATOR D'ALLESANDRO:
nuities of $8,500 for

members

This

bill

would

set a floor for

of the retirement system

annual an-

who have

at least
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20 years of creditable services. These recipients would also be required
have retired before 1991. Many of these recipients have been retired
since the mid-70's and early 80's. Due to the rate of inflation and other
economic factors, what they receive today is insufficient to maintain a
living in today's financial world. The funds for this legislation would not
come out of general revenue, but from the special account. The committee voted unanimously that this bill ought to pass, and I ask the Senate to do the same. Thank you Mr. President.
to

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

606-FN, relative to the Christa McAuliffe planetarium. Executive
Departments and Administration Committee. Vote 5-0. Ought to pass.
Senator Larsen for the committee.

SENATOR LARSEN: House Bill 606 removes the Christa McAuliffe planetEirium from the Regional Community Technical College system. It establishes the Alan B. Shepard Discovery Center and establishes a Planetarium Commission as a separate commission. A Touch the Future
nonprofit corporation to promote the welfare of the planetarium and assist the planetarium director and the commission. It grants the commission authority to delegate certain administrative duties. All of you know
the beautiful planetarium that we have in this city. We want to encourage visitors to it. We want to encourage the commission to be successful
in its efforts. House Bill 606 assists that by creating a separate entity.
There is no fiscal impact on state, local or county revenues. In fact, the
planetarium this year, turned a profit after several years of not being able
to do that. They have been extremely successful. They have an energetic
board cind director. The committee recommends that
606 ought to pass

HB

and

I

encourage the

full

Senate.

Thank

you.

Adopted.
Referred to the Finance Committee (Rule #24).

HB 303-FN-A-L, relative to funding of training and certification of fire
and emergency medical service providers programs in the department of safety, extending certain motor vehicle license expiration
dates, and increasing certain motor vehicle license fees. Finance Committee. Vote 7-0. Ought to pass. Senator Eaton for the committee.
fighters

SENATOR EATON:

This is another very important piece of legislation
result of a study committee arising out of HB 1504 which
was enacted last session. The committee studied the need for additional
funding for firefighter and emergency medical service training in the
state and to develop a proposal for a dedicated funding source for that
purpose. This bill establishes a dedicated funding source for the training and certification of firefighters and emergency medical service providers in the state. The Senate Finance Committee is cognizant of the
concern of the Department of Safety and members of the firefighter and
emergency medical services community, that they substantially upgrade
their efforts in training, certification and licensure throughout the state.
that

was the

The committee recognizes that the ever increasing requirements placed
upon emergency response personnel for enhancing their training in the
use of sophisticated firefighting and life saving technologies which is
essential to the health and safety of all citizens. However, it also recognizes that firefighters and EMS professionals are present through the
state and it is the responsibility of the divisions to provide these profes-
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sions with training programs and certification services at a regional level.
It is believed that this bill will go a long way in accomplishing that task
since a majority of the additional funds obtained will be used for the
delivery of training programs at the regional level. The funding source
for the dedicated fund will come from the $7 fee that is currently charged
to insurance companies purchasing motor vehicle records. The drivers
license fee will increase at a rate of $2 per year and the term of the license will increase from four to five years. The increase in the license
fee will go directly to the highway fund. The current appropriations for
both those divisions will be returned to the general fund. The bill also
requires that the Department of Safety submit an annual report to the
general court regarding the fund, appropriations and the degree of coordination with a municipal fire and emergency medical service department and gives the general court budget oversight every two years. This
bill results in a substantial gain to the highway fund, the general fund,
as well as establishing the new dedicated fund. Originally, this bill passed
both the House Criminal Justice and Public Safety Committee and Ways
and Means Committee on unanimous votes. It also passed the Senate

Ways and Means unanimously.
SENATOR D'ALLESANDRO: I rise in support of the legislation.

I

just

want

Senate and I worked on this last year,
along with members of the House. This was a real cooperative effort. We
spent the summer working on this to try and come up with a plan that
would allow for the smaller communities where volunteerism is an absolute necessity to train their EMT's. This provided an opportunity £ind it took
the bringing together of a number of ideas. Those ideas were germinated
throughout the summer. We compliment the force for their input, both the
House members and the Senators. I thank the Finance Committee for their
attention to this matter. It is a good thing. It provides a lot of positive elements and it is the result of cooperative work. I think that is the most
important thing. People cooperating together to make the state of New
Hampshire the beneficiary. I thank you Mr. President.
to say briefly that the President of the

Adopted.

Ordered to third reading.
Recess.

Out of Recess.
201 -FN, creating a dedicated fund for the job training program for
economic growth and making certain changes to the program. Insurance
Committee. Vote 5-0. Ought to pass with amendment, Senator Burns for

SB

the committee.

2001-1279S
06/09

Amendment

to

SB 201-FN

Amend the bill by replacing section 2 with the following:
2 New Section; Training Fund Established. Amend RSA 282-A by

in-

serting after section 138 the following new section:
282-A: 138-a Training Fund.
I. There is hereby created in the state treasury a special fund to
be known as the training fund. Commencing January 1, 2002, the
moneys in this fund may be used, solely as determined by the commissioner of the department of employment security in accordance with
rules and guidelines adopted by the commissioner, for funding training under the job training program for economic growth, established
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RSA

188-F:49-56. Rulemaking authority relative to administraaward process shall remain with the commissioner of
regional community-technical colleges pursuant to RSA 188-F:52, 11(a).
II. The commissioner of employment security shall act as the fiscal
agent for moneys deposited in the training fund. All costs incurred by
the commissioner acting as fiscal agent of the training fund shall be paid
from such fund.
III. Any interest earned on the moneys in this fund shall be deposited in the fund established by RSA 282-A:140 and shall be expended
only as provided by that section, and not for any other purpose.
IV. Any moneys paid into the training fund during a calendar year,
which are either not obligated by June 30 of the following year or spent
by June 30 of the year thereafter, shall lapse and be deposited into the
fund established by RSA 282-A:140 and shall be expended only as provided by that section and not for any other purpose.
Amend the bill by replacing section 8 with the following:
8 New Subparagraph; Training Fund. Amend RSA 6:12, 1 by inserting
after subparagraph (dddd) the following new subparagraph:
(eeee) Moneys collected pursuant to RSA 2§2-A:87, IV(a)(2), which
shall be deposited in the training fund established by RSA 282-A:138-a.

under

tion of the grant

2001-1279S

AMENDED ANALYSIS
This bill repeals the prospective repeal of RSA 282-A:87, IV relative
to designating a portion of employer contributions for unemployment
compensation to the commissioner's contingent fund. It establishes a
new dedicated fund to be used to fund the job training program for economic growth using a portion of the employers' administrative contribution to the unemployment compensation trust fund. Any moneys in
the training fund which are not expended within 2 years from the end
of the fiscal year in which they accrue will lapse into the contingent fund
of the commissioner of employment security.
This bill also changes the membership of the grant review committee of
the job training program for economic growth, adds new eligibility require-

ments

for training grants, raises the

amount

available for administering the

program, and changes the grant performance reporting procedure.

SENATOR BURNS: This bill would create a dedicated fund for job training for economic growth. By any measure, businesses across the state have
made it clear that a skilled work force is one of the most important factors of continuing economic success. This bill is funded from the unemployment capital reserve fund, so there will be nothing out of the general
fund. The federal government has approved using these funds for that. I
would like to have you adopt the committee amendment and then Senator Wheeler will offer a floor amendment. We found a technical error in
our amendment and that should bring it up-to-date. Thank you.
Amendment adopted.
Senator Wheeler offered a floor amendment.

2001-1304S
06/09

Floor Amendment to SB 201-FN
by replacing section 8 with the following:
8 New Subparagraph; Training Fund. Amend RSA 6:12, 1 by inserting after subparagraph (dddd) the following new subparagraph:
(eeee) Moneys deposited in the training fund established by RSA

Amend

the

bill

282-A:138-a.
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SENATOR WHEELER:

I rise to offer a floor amendment. The counsel
Department of Employment Security was reading the calendar
carefully and realized that the amendment that we voted on in committee was incorrectly printed in the calendar. If you would look at your
calendar on page ten, where the amendment for SB 201 is continued, on
page ten, section eight, new subparagraph, "Training Fund". It says,
"Moneys collected pursuant to RSA 282-A:87, IV". The floor amendment
eliminates the words after monies "that collected shall be" so it just has
monies deposited in the training fund. The reason for doing this is that
if we kept the wording the way that it appecired in the calendar, we would
be giving all of the money to the training fund, which some of us would
like. I am pretty sure that the commissioner would be fairly concerned
about this. I urge you to accept the floor amendment.

to the

Floor

Amendment adopted.

Ordered to

third reading.

HB 304-FN, relative to insurance coverage for prostate cancer testing.
Insurance Committee. Vote
committee.

5-0.

Inexpedient to legislate, Senator Flanders

for the

SENATOR FLANDERS: There was a mix up on this bill at the time of
the sponsor. The prime sponsors. Representative David Poulin and Representative Dexter wanted to speak to this, and somehow the calendar
got mixed up and they didn't know about; therefore, they did not come
to the hearing. Senator Burns and I have agreed to recommit this so that
they can come and testify next week. We ask that you recommit this so
that we can have the two sponsors testify.
SENATOR LARSEN: I, too, was contacted by the bill's sponsor with the
concern that the sponsors got their notice of the hearing a day late and
were not aware of the hearing. Because of that, I urge the members to
give that sponsor the courtesy of a hearing in the committee. I urge that
we go along with the motion to recommit.
Senator Flanders moved to recommit.

Adopted.

HB 304-FN is recommitted to the Insurance Committee.
HB 394, relative to short-term health insiu-ance policies for certain persons. Insurance Committee. Vote 5-0.

Ought

to pass

with amendment,

Senator Flanders for the committee.

2001-1195S
01/10

Amendment to HB 394
by replacing section 1 with the following:
1 Short-Term Health Policies. Amend RSA 415:5, III to read as follows:
III. Nonrenewable, individual health insurance policies which provide medical, hospital, or major medical expense benefits for a specified
term may be delivered or issued for delivery to any person in this state;
however, no such policy shall provide coverage for a specified term in
excess of 6 months, nor shall any such policy be issued in this state to a
person who was previously covered by more than one such policy 2
such policies within the preceding 12-month period.
Amend

the

bill

[

]

SENATOR FLANDERS: This is an interesting bill that will help not only
older people, but also young people getting out of college. At the present
time, the six-month term health policy can only be renewed once. So that
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would be a year. Let me give you an example of a person who is 62 years
old who wants to retire. They would retire and they would receive their
COBRA for 18 months, which would make them 63V2 years old. Then
they renew the six months, and six months - that would take them to,
64V2 years old. This bill would allow them to renew one more times and
become 65 years old where they would qualify for Medicare and Medicaid. It also would help a college student who comes out of college and is
unable to find employment who is doing something where benefits are
not offered. They would be able to renew this three times. We were assured by the insurance industry that there is no cost. I will repeat, they
testified, no cost to renew this one more time. We think that this is an
excellent bill and we urge your support.

SENATOR FERNALD: Senator Flanders, why do we limit it?
SENATOR FLANDERS: Because of costs.
SENATOR FERNALD: You mean that if people were able to do
tinually, then eventually
for everybody?

it

it

con-

would raise the price of the whole product

SENATOR FLANDERS: That was
INAUDIBLE.
Amendment adopted.

our concern. That

if

they do

it

TAPE

Ordered to third reading.

HB 488, establishing a task force to study certain issues regarding priCommittee. Vote 5-0. Ought to pass with amendment.
Senator Francoeur for the committee.

vacy. Insurance

2001-1196S
01/10

Amendment
Amend subparagraphs

1(a)

and

(b) as

to

HB

488

inserted by section 2 of the

bill

by

replacing them with the following:
(a) Five members of the house of representatives, appointed by the
speaker of the house.
(b) Five members of the senate, appointed by the president of the
senate.

SENATOR FRANCOEUR: As we are all well aware, we are living in a
time of amazing technological advances and break through that allow
us to communicate with each other through multiple means of communications on an instantaneous basis. Incredible amounts of information
can be stored and retrieved in the blink of an eye, thus increasing our
capacity to process data on various levels both privately and publicly. But
along with this ability comes an increasing concern among many of us
regarding the issue of privacy. There is a significant portion of our public that is very concerned with the fact that businesses can pull up practically any trivial piece of information on each of us at will. This legislation woiild establish a task force to study the effects of privacy legislation,
to see what should be recommended to the legislature regarding privacy
issues in the future. As amended, this committee would be comprised of
five Senators and five Representatives, with various public officials offering additional input. The committee voted that this bill ought to pass
as amended.

SENATOR WHEELER:
to vote for it

now, but

I

I

voted for this bill in committee and I intend
want to express a tiny lamentation: that we

just
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are changing a well thought out task force to a legislative study committee. From my experience on both, I think that the task force tends
to accomplish more. Thank you.

Amendment

adopted.

Ordered to third reading.

HB 570-FN, relative to the unemployment compensation law. Insurance
Committee. Vote

4-0.

Ought

SENATOR WHEELER:

to pass,

This

Senator Wheeler

for the

committee.

makes

several small, but important
changes to the unemployment compensation. First, it makes adjustments
to the maximum benefit amounts payable, allowing those changes to take
effect on July 1 of this year, and June 30 of next year. This bill also increases late filing fees for employers who elect to reimburse the fund. .well
actually, it doesn't... will elect to reimburse the fund, but I have to pay
it... anyway... and I generally pay late... so it is going to raise the late filing fee to $25, so I have a kind of conflict of interest, but I intend to vote
for it anyway. Also, the bill that we heard a little while ago, SB 201 is a
companion piece to this bill, SB 201 allows a portion of the administrative contribution which is also a part of 570. So 201 allowed that part of
that to be used for job training. We believe that these changes will improve
the overall quality of the unemplo3anent compensation laws. We recommend that the bill ought to pass. Thank you.
bill

.

SENATOR LARSEN: Senator Wheeler, the question that you mentioned
that you had a conflict with, which may be a similar conflict which I
have. Which is, this appears to address employees that include domestic employees, such as after school help for childcare? Does this increase
the cost to those of us who take the care to file for our childcare, for our
three hours after school each day? Does this increase the cost to those
who are conscientious enough to follow these laws?
SENATOR WHEELER: Thank you for asking that.

Senator Larsen. This
a constant irritation to me. Last year, we did say that you don't have
to pay if what you are going to have to pay is under...! forget what it
was... under $10 maybe... mine is often 17 cents. But you still have to file
because they have to know who is out there paying into the unemployment compensation fund. So the only reason that I said it was a conflict
is because I don't want to do it. Obviously whether I vote for it or not is
not a conflict, but it raises the fine for not paying in a timely fashion,
from $10 to $25.
is

SENATOR LARSEN: Thank you.
SENATOR BELOW: Senator Wheeler,

I guess that I should disclose that
probably have a conflict, too, because I have filed the $10 late filing
fee from time to time. My question was, was there any consideration
given to not raising that if there is nothing due? Sometimes...! know in
my instance and in many other peoples, they file late because there is
nothing due. ! think that it is rather irritating to be charging someone
$25 for a form in which there is nothing due. That is worse than some
of the federal !RS requirements.
I

SENATOR WHEELER: Senator Below, ! am very glad that you raised
We have talked about it. Perhaps we could put in legislation next

that.
year.

The powers to be, the Department of Employment Security is concerned that if we tell people that they don't have to file when there is
nothing due, they won't have a correct estimate of who out there is hiring people and pa5dng. In my case, I don't have to pay for the first three
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quarters, then I have to pay 17 cents. I agree, in the meantime, I have
paid my $10 because I have always done this late. There probably should
be some better way of dealing with this, but this bill doesn't help with that.

SENATOR BELOW:

Okay.

Is

there some urgency that

we

preclude the

sort of wisdom of putting this on the table for one week, so that an amendment might be drafted to have a differential fee if there is nothing due
with the filing?

SENATOR WHEELER: Yes, I would urge you very much, not to do it. This
was killed in the Committee of Conference last year and there is a
strong urgency to pass it now. So whatever changes that we want to make,
I would suggest it come in as a new piece of legislation next year.
bill

Adopted.
Referred to the Finance Committee (Rule #24).

HB 595, relative to single producer licensing. Insurance Committee.
Vote 5-0. Ought to pass. Senator Wheeler for the committee.
HB

SENATOR

WHEELER: I rise in support of
595. Last session the legislature passed SB 393, which revamped the agent broker and consultant
licensing system at the Insurance Department. Senate Bill 393 last year
was introduced in part because of the passage of Graham, Leach, Bliley
which would establish a national licensing system if the states do not enact legislation that provides uniform treatments of residents and nonresidents. In conjunction with the provisions of Graham, Leach, Bliley, the
NAIC, the National Association of Insurance Commissioners, developed
a single producer licensing model. When we passed SB 393 last year, it
was the best model available. The new licensing system which is already
in place at the Insurance Department, provides that the individual insurance agent broker consultant with the producer license akin to a drivers
license. That enables the individual to obtain licenses in other states based
upon the criteria met in their home state. The new system also makes the
individual responsible for their producer license. We were the first state
to pass this, thanks to former Senator Eraser. Now this model has continued to be amended, as changes at the federal level have occurred. So
595 is reflective of those changes as it is intended to bring New
Hampshire's laws into compliance with the latest model version and federal requirements. It also corrects technical and typographical deficiencies in the law passed last year. We would urge you to pass it.

HB

SENATOR BURNS:

I,

too,

would urge you

to pass this. It is very impor-

we keep the federal government out of licensing insurance. It
produces a lot of money for the state. It is much better handled at the

tant that

state level. This

is

just bringing things up-to-date.

I

urge the passage.

Adopted.

Ordered to third reading.

TAKEN OFF THE TABLE
Senator Fernald moved to have CACR 16, relating to procedure for nomination and review of judges. Providing that judges shall be nominated and
selected by an independent commission and reviewed every 8 years thereafter, taken off the table.

Adopted.

CACR

16, relating to procedure for nomination and review of judges.
Providing that judges shall be nominated and selected by an independent commission and reviewed every 8 years thereafter.
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This CACR as it was on the table, in its amended
on page 258 in your daily Journal if you want to look at its
current form. In its current form, just to recap very quickly: A commission that is set up of 11 people - five appointed by the governor and two
by the President of the Senate and two by the Supreme Court, two by
the Speaker of the House. None of the people in the commission can be
elected officials. No more than six can be from any one party. The idea
is to spread around the authority in this commission and to keep it bal£inced and nonpolitical as possible. The commission also is charged with
reviewing judges every ten years. As currently on the table, they have
the power to remove the judge with a three-fifths vote. There were concerns expressed about that the last time that we discussed this. I think
to speak well of the legislative process, the debate, I think, was good. I
will note that Senator Prescott, who had voted for it in committee, voted
against it on the floor because he was listening to the debate and felt
that there were concerns about this commission having the final say on
the removal of judges. We had that discussion in committee with Senator Pignatelli and had not gone her way, but on further reflection, have
decided that there is some merit to this idea. It adds another step to the
removal, but I think that it leaves the ultimate authority with the elected
officials: House, Senate, Governor and Council. I have a floor amendment that I will present that changes that sentence that says, "The commission removes on three-fifths vote" instead it says, "The commission
can make a recommendation of removal" and then would send that recommendation to the President of the Senate, the Speaker of the House
and then the Governor. At that point then, anybody who wants to move
forward, with the removal of a judge, they would have to bring a bill of
address under the existing constitutional provisions. This bill does not
limit any powers of the legislature. We can bring a bill of address at any
time on any judge, we don't have to wait for the ten years. The advantage of this, as I see it, is that the review is done by nonpoliticans. So
we don't have the political process affecting the independence of our
judiciary. The other advantage is that all judges are reviewed every ten
years, so it isn't just judges who get singled out because they have had
a complaint to the JCC. People don't escape review. Everybody gets it.
So it is not some big political event when a judge comes up for a hearing.
Every judge will come up for a hearing, everyone will get a fair review. I
think that this amendment is an improvement over what is on the table.
I think that the CACR is a big improvement over what we have now. I
urge your positive vote on this. Thank you.

SENATOR FERNALD:

form... it is

SENATOR PIGNATELLI: You

might recall last week when we talked
about this, I spoke in favor of the first two parts of the bill; the nominating commission and the review of all judges every ten years. My concern was regarding a unelected body removing a judge. I think that that
is our responsibility. I think that it should remain with us. I thank Senator Fernald for listening to some of the people that had concerns about
unelected members of the committee removing judges, a member of coequal branches of government. My concerns have been alleviated. I am
going to support this amendment. Thank you.

SENATOR HOLLINGWORTH: Senator Fernald, this is a CACR, which
means that we need to have two-thirds of the body supporting it... .threefifths excuse me... and the same for the House, and then it would go to
the public, correct?

SENATOR FERNALD:

Yes.
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SENATOR HOLLINGWORTH:
pubhc

if

So in fact, this is just to ask the general
they support this piece of legislation?

SENATOR FERNALD: Yes.
SENATOR PIGNATELLI: I

forgot to say something that I want to say.
supporting this and I think that it is a good idea to
send out to the people, I urge us to move with extreme caution on the
many other judicial reform bills that we will have coming before us. I
think that in this day and in this state, with what has gone on over the
past year, I would hate to think that we would be passing judicial reform bills because of a particular bad feeling that happens to be in the
legislature right now regarding judges in the judiciary. So I urge extreme
caution on many of the judicial reform bills that we will have coming
before us in the next couple of weeks. Thank you.

Even though

I

am

SENATOR D'ALLESANDRO: I rise to speak against the issue. I believe
that the nominating process is absolutely essential and the proper nominating process in terms of the judges is something that we should look
at. I propose some legislation to do just that. I don't think that it is a
constitutional issue. I think that amending the constitution is a very
serious situation. Judicial nominations are important. They are extremely important. I don't believe that we have to amend the constitution. I believe that we have the power as legislators, to put together a
piece of legislation that outlines a nominating process. The Governor has
done this by executive order. If we feel strongly that that executive order is doing the right thing, and that the kinds of people that are being
nominated are the kinds of people that we want to see as judges, then
we support that process. The review process is again, something that we
have talked about and some of us have instituted legislation that does
just that. That is a responsibility. Once this goes into the constitution,
what you have done is set up something that is very, very difficult to
adjust. We have an opportunity via legislation, to do what we perceive
as the right thing. A nominating process, a review process. This legislature is here on a continual basis. It is hearing from people. It is looking
at what has been done. They had an opportunity to amend it or correct
it, if indeed that is what we see is necessary. When you talk about putting something in the constitution, you are going down an entirely different track. I think that we should be very careful about amending the
constitution. That is why I don't support this. Thank you, Mr. President.

SENATOR BELOW:

I rise in support of this proposed constitutional
don't think that it is at all clear that we can, by legislative act, create a nominating commission that the governor has to take
seriously. The constitution vests the Governor and Council with the
power to nominate and appoint judges now. I don't see how we can legislatively modify that with clear authority. I think that the concept of

amendment.

I

maintaining the nomination and appointment power with the Governor and Council is appropriate, but to say that it shall be from essentially a list of individuals that are recommended by a nominating commission, called a "Judicial Commission" here, makes sense. I think that
it makes sense to have some accountability. To have a process of periodic review of judges and then in this case, I think it is as one colleague
has said, "this will never be a nonpolitical process." It is in its nature.
There are politics involved perhaps, but I think that this commission
has a good chance of having some degree of objectivity. Some degree
of perspective as the group that would be evaluating potential judges
to be able, then, to turn around periodically and review them and to
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make

a recommendation if they think that they should be removed from
and to have that go through the process that we already have
constitutionally now for either a bill of address or even conceivably
impeachment. I think that makes sense. I certainly could have supported it the way that it was on the table. In fact. I was a cosponsor of
it and I appreciated the three-fifths majority. I felt that it was an important concept. I guess that this amendment which is about to be offered, would be a good alternative. Thank you.
office

SENATOR FLANDERS:

I rise in opposition to this bill as I did a week
ago. I am going to agree with my friend Senator D'Allesandro that this
doesn't have to be a constitutional amendment. The Governor was able,
by a stroke of a pen, to set up the commission exactly what I think duplicates what you are trjing to do here. Secondly, I am very much opposed to the judges being set up on a ten-year review. I thought that
was a job of the legislature. I am not a constitutional scholar, but I
believe that any one day or any one week, the legislature can review
a judge and in fact, it was done. I don't know why we need another

constitutional amendment to cover a duty that you already have. I am
going to say again, agree or disagree, I think that it is going to halt
some good people to accept to be judges if they know that they are
going to be reviewed in ten years. It is going to halt some of the decisions that thev make. I think that if vou have a judge or an attornev
who is making" $220,000 or $300,000 a year, and he gets offered judge"ship, and he has children that are going to be college age in ten years,
he is going to think it over. I made a couple of phone calls for the fun
of it. Friends of mine who are attorneys. Axid there are attorneys in this
body. I said, say you leave the law practice for ten years and you become a judge, and ten years later you walk in the front door, and you
say that you want to become an attorney again. Every single one of
them said that it would be nearly impossible to practice law after being out of it for ten years, I think that you have ever\'thing in place
that you need. This body or the House can do the necessar>' things with

a bad judge. You did

it.

You showed what happened

last year.

Why do we need more legislation? Thank you.
SENATOR GORDON: I rise to speak briefly. It certainly

You did

it.

raises an

is-

sue as to whether this can be done statutorily or whether it needs to
be done as an amendment to the constitution. I thought that yesterday, we had a very long hearing that lasted most of the day, on changing provisions to the constitution with regard to 73-A. One of the persons who testified... and since I don't have a copy of the transcripts, can't
quote them directly, but I will paraphrase them. Basically, they spoke
and said that we needed to be careful about amending the constitution to do this, because if we do that, if we created it and did it statutorily, we would be able to change the statute. We would be able to. when
we changed our minds in the legislature, do this difi'erently I thought
that was one of the convincing argruments as to why we would want to
do the constitutional amendment. Because once we do the constitutional
amendment, we fit it in, we understand how we are going to run our
government. Then by virtue of the fact that we happen to elect a different governor, we happen to elect a different legislature, we don't do the
process differently. I think that is the original intent of the amendment
to begin with. The other thing that I would like to comment on is that
amending our constitution is a serious effort, but it isn't something that
is unique in this state. In fact, as I understand it. we have amended our
constitution 137 times since it has been in effect, which is on the aver-
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more than once, every two years. So it isn't something that
infrequently in this state. In fact, it is the way that we are given
in this state, in order to provide the checks and balances between the
various branches of government, as again, we discovered from the constitutional scholars who testified yesterday. I think that it is important.
I am standing here as somebody who has been appalled in the past over
judicial appointments and the fact that judicial appointments were patronage appointments. I never felt that that was right. I thought that
we should always be picking the best and the brightest. I would say
that... and my experience is that those judges who apply to become judges
do so not because they want to earn the most amount of money. I think
that most judges serve for the same reason that we are here serving and
that is that we probably suffer financially for doing so, but we get something more out of being Senators than simply getting paid. I think the
same thing is true of judges. They serve as judges because they feel that
they can contribute to the state. I don't think that having a meaningful
review of judges every ten years is something that is onerous or particularly onerous. I think that having it done by an objective body is extremely important. I certainly don't think that every time that we want
to review a judge that we should go the expense of a bill address or a
bill of impeachment. I think that we ought to have a process in place that
looks intelligently at the way that people sit on the bench. The way that
they treat people in the courtroom and how they conduct themselves in
their capacity as judges. I don't personally think that this amendment
is perfect by any means, but I think that there is good reason for us to
pass it today. I think that it does what we intend to accomplish and I
think that we ought to move it onto the House and continue the debate.
age, at least

we do

SENAROR LARSEN: I was one of those last week who had some real
concerns about this bill, this constitutional amendment, but it was
never... my concern was never on the gist of this constitutional amendment. The belief that we would benefit, in fact, from an impartial review
process to aid in our legislative review through the constitutional authority of the judicial branch when necessary, so I think that impartial review process, created under this constitutional amendment is very valuable and will in fact, be a valuable tool for all of us in the future and the
future legislators. Because the amendment now removes the judicial
removal powers from that commission, I see it now as an amendment
which I can support. It was important to me that legislative authority
be retained. I didn't want to see a small body of 11 members somehow
deciding the state of our judiciary. But this in fact, gives an impartial
review, authority that will advise us and it retains legislative authority
thereafter. So I think that it is a reasonable constitutional amendment
to ask of the people. I believe that while I would prefer, in some sense,
to go with the statutory change, because it would in fact, allow us to
rework over time, the adjustments to the way that the process worked,
I actually believe Senator Below's analysis which is, given the way the
constitution is written, a change of this sort for judicial review process
and recommendation, has to be done in our constitution. I am going to
be supporting this CACR. Thanks.
SENATOR WHEELER:

I

rise in opposition to this constitutional

amend-

agree with those who feel that it is a very serious matter to
amend the constitution. I am not comfortable with passing something
that may not be very good, but let the House work on it. We get into
trouble when we pass things that aren't exactly the way that we want
it to be worded. We have had a number of amendments already to this,

ment.

I

SENATE JOURNAL

24

MAY

2001

653

that shows that this is a work in progress. So not only am I concerned
about the way that it is worded, I am also concerned about the content.
I am concerned that we are too close to the impeachment process to
make the disinterested decisions that we should make about the judiciary. I would urge my fellow Senators to join me in voting against this.
Thank you.

SENATOR COHEN:

I think that this has a lot of ^6od things going for
Having it as a constitutional process, it puts it in the hands of the public. While I recognize that while it may happen every couple of years or
so, I think that constitutional amendments, clearly, are not something
that the public takes lightly. There are far more constitutional amendments offered than are passed. This will give the people a chance to look
it.

think that this is not a radical proposal here. I think that this
greatly improves it. It provides, I think, a meaningful mechanism that will meaningfully restore public confidence in the judiciary
process. I think that is a problem that we do in fact need to address. This
will have a process in there. With the notion of discouraging people from
wanting to become judges, I can't imagine that this would do this. Having this review, I think, anybody who wants to do it, knowing... having
confidence that he or she would do a good job, I can't see that this would
be any discouragement at all. I would encourage support of this CACR
at this.

I

amendment

as amended.

SENATOR FERNALD: Senator O'Hearn already has the amendment.
hadn't realized that it hadn't been distributed. The first thing that
wanted to ask is that it be distributed.
SENATOR O'HEARN: No

I

don't. I

am

reading the

I

I

bill.

Senator Fernald offered a floor amendment.

2001-1233S
04/01

Floor

Amend the title
RELATING TO:

PROVIDING THAT:
Amend the

Amendment

to

CACR

of the resolution by replacing

it

16
with the following:

procedure for nomination and review of judges.
judges shall be nominated and selected by an independent commission and reviewed every 10
years thereafter.

resolution by replacing all after the enacting clause with the

following:
I. That article 46 of the second part of the constitution be repealed
and readopted to read as follows:
[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the militia, shall be nominated and appointed by the governor and council; and

every such nomination shall be made at least 3 days prior to such appointment; and no appointment shall take place, unless a majority of the council agree thereto. Beginning January 1, 2003, all judicial officers shall be
nominated and appointed by the governor and council from individuals
recommended to the governor by the judicial commission. The commission shall consist of the following: one member from each executive council
district appointed by the governor, 2 of whom shall be attorneys licensed
to practice law in the state of New Hampshire; 2 members appointed by
the president of the senate, one of whom shall be an attorney licensed to
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practice law in the state of New Hampshire; 2 members appointed by the
speaker of the house, one of whom shall be an attorney licensed to practice law in the state of New Hampshire; and 2 members to be appointed
by the chief justice of the New Hampshire supreme court, one of whom
shall be an active or retired judge of a state court. No member shall be
an elected official or an active or retired judge of any state court other than
the active or retired judge appointed by the chief justice of the supreme
court. Members shall serve terms of 3 years and no member shall serve
more than 2 full terms. No member shall be eligible for appointment to a
state judicial office so long as he or she is a commission member and for
one year thereafter. The governor shall select the chair of the commission
who shall have the power, together with a majority of the commission
members, to establish any rules and procedures to aid in the commission's
selection of the most qualified persons for recommendation to the governor for nomination to judicial office. In evaluating candidates for judicial
office, the commission shall consider such factors as integrity, legal knowledge and ability, judicial temperament, impartiality, commitment to justice, experience, diligence, administrative and communicative skills, and
public service. Candidates for judicial office shall be considered without
regard to race, religion, gender, national origin, sexual orientation, or political affiliation. When a vacancy occurs in a judicial office, the governor
shall forthwith notify the chair of the commission of the vacancy. The
commission shall proceed with diligence to recommend to the governor the
names of the most qualified persons for each vacancy. The governor's
nomination of a person to fill a vacancy occurring in a judicial office shall
be made from the list of names submitted by the commission. All records
and deliberations with respect to persons under consideration as nominees or prospective nominees shall be held in strict confidence by the
commission but shall be available to the governor. The names of persons
considered by the commission shall remain confidential except to the
extent necessary for the commission to carry out its responsibility to
evaluate candidates. The commission shall, every 10 years, review those
judicial officers appointed under this article. In reviewing judicial officers, the commission shall consider factors such as integrity, legal
knowledge and ability, judicial temperament, impartiality, commitment
to justice, diligence, adherence to the code of judicial conduct, and administrative and communicative skills. Upon completion of review, the

commission

may recommend removal

of a judge from office

upon a ma-

jority vote of the commission. The chairperson of the commission shall
deliver to the president of the senate, the speaker of the house, and the

governor, the report of the commission recommending removal. Any
person holding a judicial appointment at the time this article is adopted
shall not be subject to review.
II. That the above amendment proposed to the constitution be submitted to the qualified voters of the state at the state general election
to be held in November, 2002.
III. That the selectmen of all towns, cities, wards and places in the
state are directed to insert in their warrants for the said 2002 election
an article to the following effect: To decide whether the amendments of
the constitution proposed by the 2001 session of the general court shall
be approved.
IV. That the wording of the question put to the qualified voters
shall be:

"Are you in favor of repealing
tution to read as follows:

and readopting

article

46 of the consti-
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[Art.] 46. [Nomination and Appointment of Officers; Judicial Commission.] The attorney general and all general and field officers of the mi-

shall be nominated and appointed by the governor and council; and
every such nomination shall be made at least 3 days prior to such appointment; and no appointment shall take place, unless a majority of the
council agree thereto. Beginning January 1, 2003, all judicial officers
shall be nominated and appointed by the governor and council from
individuals recommended to the governor by the judicial commission.
The commission shall consist of the following: one member from each executive council district appointed by the governor, 2 of whom shall be
attorneys licensed to practice law in the state of New Hampshire; 2
members appointed by the president of the senate, one of whom shall
be an attorney licensed to practice law in the state of New Hampshire;
2 members appointed by the speaker of the house, one of whom shall be
an attorney licensed to practice law in the state of New Hampshire; and
2 members to be appointed by the chief justice of the New Hampshire
supreme court, one of whom shall be an active or retired judge of a state
court. No member shall be an elected official or an active or retired judge
of any state court other than the active or retired judge appointed by the
chief justice of the supreme court. Members shall serve terms of 3 years
and no member shall serve more than 2 full terms. No member shall be
eligible for appointment to a state judicial office so long as he or she is
a commission member and for one year thereafter. The governor shall
select the chair of the commission who shall have the power, together
with a majority of the commission members, to establish any rules and
procedures to aid in the commission's selection of the most qualified
persons for recommendation to the governor for nomination to judicial
office. In evaluating candidates for judicial office, the commission shall
consider such factors as integrity, legal knowledge and ability, judicial
litia,

temperament, impartiality, commitment to justice, experience, diligence,
administrative and communicative skills, and public service. Candidates
for judicial office shall be considered without regard to race, religion,
gender, national origin, sexual orientation, or political affiliation. When
a vacancy occurs in a judicial office, the governor shall forthwith notify
the chair of the commission of the vacancy. The commission shall proceed with diligence to recommend to the governor the names of the most
qualified persons for each vacancy. The governor's nomination of a person to fill a vacancy occurring in a judicial office shall be made from the
list of names submitted by the commission. All records and deliberations
with respect to persons under consideration as nominees or prospective
nominees shall be held in strict confidence by the commission but shall
be available to the governor. The names of persons considered by the
commission shall remain confidential except to the extent necessary for
the commission to carry out its responsibility to evaluate candidates. The
commission shall, every 10 years, review those judicial officers appointed
under this article. In reviewing judicial officers, the commission shall
consider factors such as integrity, legal knowledge and ability, judicial

temperament, impartiality, commitment to justice, diligence, adherence
to the code of judicial conduct, and administrative and communicative
skills. Upon completion of review, the commission may recommend removal of a judge from office upon a majority vote of the commission. The
chairperson of the commission shall deliver to the president of the senate, the speaker of the house, and the governor, the report of the commission recommending removal. Any person holding a judicial appointment at the time this article is adopted shall not be subject to review."
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V. That the secretary of state shall print the question to be submitted on a separate ballot or on the same ballot with other constitutional
questions. The ballot containing the question shall include 2 squares
next to the question allowing the voter to vote "Yes" or "No." If no cross
is made in either of the squares, the ballot shall not be counted on the
question. The outside of the ballot shall be the same as the regular official ballot except that the words "Questions Relating to Constitutional
Amendments proposed by the 2001 General Court" shall be printed in
bold type at the top of the ballot.
VI. That any proposed amendment approved by 2/3 of those voting
on the amendment, shall become effective when the governor proclaims
its adoption.

2001-1233S

AMENDED ANALYSIS
This constitutional amendment-concurrent resolution provides that
beginning January 1, 2003, the judicial selection process shall be conducted through a judicial commission which shall recommend to the governor and council qualified candidates for judicial office. The judiciad commission shall, every 10 years, conduct a judicial review process and may
reappoint or recommend removal of a judge by a majority vote.
Well, I think that you have all heard my basic
did want to say a couple of things in response to other speakers. It is true that the Governor has set up a nominating commission by
the stroke of a pen. This Governor and any future Governor can get rid
of it with a stroke of a pen. So in part, this amendment is a recognition
of this process that is now in place is a good thing, but we should make
it permanent. We should make it not only permanent, but independent,
in a sense, that it is not totally dependent of the good graces or the control of the Governor. It spreads around the appointing authority to different people within the government. Then there was a question about
why should judges be reviewed by this commission, isn't that the job of
the legislature? Well I think that in some sense it is. The legislature has
the power for a bill of address, to remove a judge for cause. But I think
that it is obvious from our history that we have been falling down on the
job. Look at the Judge Fairbanks matter. There have been other judges
who have not been so disgraced and yet have not really done a superior
job. It is because the process... either because we are so busy that we are
distracted or the removal process is inherently so political that it doesn't
happen. Having a nonpoliticai commission to do the reviews, means that
they will happen and that if there are problems, they will come to light.
Finally, the issue about judges if they were removed after ten years, and
this is a big problem for them, I am confident that this commission is
going to do a good job of picking good people, and that we are going to
have very few removals. I would add that we have a number of former
judges in this state who are practicing law. Chuck Douglas for one. I
would add Peter Espiefs who is now in the House, used to be a probate
court judge and now has reopened a practice. Marty Loughlin is of counsel at a law firm in Manchester. There are many examples of people who
have gone from judge back to lawyer. That is not, I don't think, an impediment to this amendment. Thank you.

SENATOR FERNALD:

points.

I

SENATOR BURNS: Senator Fernald, if the committee recommends that
the judge be removed, do we do it by bill of address or do we do it by
impeachment as we did two years ago?
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SENATOR FERNALD: The legislature would have the choice...
SENATOR BURNS: By being removed by bill of address?
SENATOR FERNALD: If the charge is serious enough we can

do ima less serious charge, we can do a bill of address. The
constitution says that if the grounds justify impeachment, then we can't
do a bill of address, if I remember correctly. But it would be up to the
legislature to choose its method of removal based upon the strength of
the recommendation.

peachment.

If it is

SENATOR BURNS: If he was inefficient we could do a bill of address?
SENATOR FERNALD: Yes.
SENATOR BURNS: If we voted, we could remove him?
SENATOR FERNALD: Yes.
SENATOR BARNES: I don't want to beat a dead horse, but this baby is
for the glue factory, I think. Last time around I voted for this and
intend to vote for it agEiin. One of the planks that I ran on was judicial
reform. One of my comments as I went around the district was that I was
looking for a review process on the judges. I was looking for seven years
and this is ten years, and I am okay with that. I am going to vote for it.

ready
I

SENATOR BOYCE:

I rise, not against this amendment or against the
concept or any part of this, other than one sentence. I am simply not sure
that we should include the last line of the actual question, which would
be on page two of the amendment, line 19, that last sentence, which excludes anybody now holding office as a judge, they would not be subject
to this review, ever. I don't think that that is really appropriate. I think
that should not be there. My reason for that is that when this was originally introduced, the idea was that they could be removed by this committee that reviewed them, but since this CACR would no longer include
this committee's ability to remove them from office, I think that simply
reviewing them every ten years, even though that was not a condition that
was in place when they were appointed, I think is valid. I think that this
should apply to all judges, not just those who are appointed the day after this is passed. Thank you.

SENATOR D'ALLESANDRO: I just want to talk about one particular
thing that was in our constitution that took 100 years to remove. I want
you to think very seriously about this. In 1794, they created districts in
the state of New Hampshire and each district was to elect one Senator.
To qualify to run for the state Senate, candidates had to be at least 30
years of age, be a property owner and a Protestant, having lived in New
Hampshire for at least seven years, immediately preceding the election
and live in the district which he seeks election. That person had to be a
Protestant to run for election. It took 100 years to eliminate that provision of the constitution. When you touch the constitution, you are doing
something quite dramatic. Think about that. Because Roman Catholics
could not hold public office in this state for almost 100 years because our
constitution said that you had to be a Protestant. By the way, a Protestant is a pro-testant. If you go back to the middle ages, it was Martin
Luther who protested against the Roman Catholic church that caused
Protestantism to develop. Remember that. When you talk about tinkering with the constitution, you are talking about something very sacred
to this state and very sacred to the public. By legislative action, we can
do what is recommended in this amendment. We can produce a nominating committee. We can produce a review process and we can do it
well. Let's think seriously about this constitutional amendment.
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SENATOR BARNES:

Senator D'Allesandro, I have a couple of would you
believe that I am very pleased that the constitution
amended in 1894 allows Roman Catholics to run? What year was it that
we allowed females to run for the state Senate?
believes.

Would you

SENATOR D'ALLESANDRO: I am not sure that we had any restrictions
about females.

SENATOR WHEELER: Well we couldn't vote, that was a sHght problem.
SENATOR BARNES: I have heard about Roman Cathohcs and Protestants,
I just want to say that I am a Protestant and I am very proud of that?
SENATOR D'ALLESANDRO: I certainly would believe it. Senator Barnes,
I am a Roman Catholic and I am very proud of that.
SENATOR GORDON: Senator D'Allesandro, would you believe that if
we

didn't

would

have a process

still

for

amending the

constitution, that provision

be in place?

SENATOR D'ALLESANDRO: I certainly beHeve that. In essence, I thank
the people for putting in an amending process. I just think that the time
constraints, it took a little while. Almost 100 years to do that.
SENATOR BELOW: Senator Fernald, on line 17 of page two of the amendment, it refers to the fact that the commission may recommend removal
of a judge from office upon a majority vote of the commission, this is after the review... sometimes a statement majority vote of a body has different meanings. Sometimes it is interpreted as meaning a majority vote
is present and voting and sometimes it might be considered an absolute
majority of all members. Where some members may occasionally have a
conflict of interest and may not participate in a review, is it the intent that
a majority vote of the commission would mean a majority vote of those
present and voting on the question?

SENATOR FERNALD: It is my understanding that the intent here is
that it would be a vote of majority of those present and voting on the
issue at the given time.
SENATOR BELOW: Thank you.
SENATOR HOLLINGWORTH: Senator Fernald, I understood that if the
commission recommended removal, it would go to the Speaker of the
House, the President of the Senate, and the Governor. First to the House,
I presume? Is that the way that the process would work or would it just
go to all three of them?

SENATOR FERNALD: They would just
tion that they

would send

have a report, a recommendaand legislative branches.

to the executive

SENATOR HOLLINGWORTH: But I thought that before you explained
that the Governor or the Council or the House or the Senate could take
action on that and if anyone... or would have to take action on it... if one
group decided not to, it would require all four groups to do removal? Is
that how you intend this to work? I am not sure that I am finding that
explanation here?
SENATOR FERNALD:

All that the commission does is to make a recas much as this provision says. Then we go back
to the existing provisions in the constitution for the bill of address. That
is the process that would have to be followed, which if it were carried
through to conclusion and removal of the judge, would have to be a majority vote of the House, majority vote of the Senate and the concurrence
of the Governor and the majority of the Council.

ommendation. That

is
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of address or

it

could be an impeachment...

SENATOR FERNALD: It could be an impeachment in which case
be the House vote and then the Senate trial.

it

would

SENATOR

FLANDERS: I will be brief. The comment was made by Senator Larsen that the decision would not be made to remove a judge by the
11 people, nine people on the committee. I think that once that decision
was made, and it hit the headlines in the paper, isn't that reputation
done? Aren't those 11 people on the commission already destroying something? You have 400 people on the other side of the wall, and 24 people
here that shoiild make the decision whether the decision should be made
to impeach? You are asking the commission to make that recommendation. It would be on all of the newspapers and all of the radios and televisions. Isn't the damage done?
second part is, a number of questions

My

is not ready, in my opinion, to be
a constitutional amendment. The questions that are being asked are not
being answered. I think that it should have more time and more work.

have been asked here today, and this

Thank you.
Question is on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, Flanders, Roberge, Eaton, Fernald, O'Heam, Pignatelli,
Francoeur, Larsen, Gatsas, Barnes, O'Neil, Prescott, Klemm,
Hollingworth, Cohen.

The following Senators voted No: McCarley, Disnard, D'Allesandro,
Wheeler.
Yeas: 20

-

Nays: 4

Amendment adopted.
Question

is

on ordering to third reading.

A roll call is required.
A 3/5 vote is necessary.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, Roberge, Eaton, Fernald, O'Heam, Pignatelli, Francoeur,
Larsen, Gatsas, Barnes, O'Neil, Prescott, Klemm, Hollingworth,
Cohen.

The following Senators voted No: McCarley, Flanders, Disnard,
D'Allesandro, Wheeler.
Yeas: 19

Adopted by the necessary
Ordered to third reading.

-

Nays: 5

3/5 vote.

HB

697, extending the reporting date for the healthy kids subcommitand clarifying the mission statement of the healthy kids corporation.
Insurance Committee. Vote 4-0. Ought to pass. Senator Wheeler for the

tee

committee.

SENATOR WHEELER: House

Bill 697 accomplishes two purposes.
continues the study of the issue of uninsured adults, which was
launched in 1999 with the support of SB 183. This study group already

First

it
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functions as a subcommittee of the Healthy Kids Board and is working very well and it needs some time to continue. This bill also updates
the mission of Healthy Kids Corporation, which was created by RSA
126-H. This bill simply establishes our purpose in statute, and updates
it to be consistent with our current activities. The Senate's support of
this legislation will help improve the health and overall quality of life
for New Hampshire residents who currently lack access to affordable
health coverage and I urge your support for this important piece of
legislation.

SENATOR BOYCE: I rise to speak in opposition to part of this. The part
I am opposed to is in paragraph II on line 23-25. My actual objec-

that

tion is that this is expanding the healthy kids corporations purpose to
include adults. Now when the healthy kids corporation was originally
proposed, it was proposed to be a non-state funded process to bring insurance to kids that didn't have insurance. That was the promise that
was made in testimony when that was originally done. It was going to
extend the benefits, the healthy kids silver, I believe that it is called, was
to extend the insurance coverage at low costs, with no costs to the state,
which was testified to that effect, at the time, for children. We have since
found that that promise was abrogated. We now see in our budget for
this year, an amount to fund the healthy kids silver portion, which was
promised would never be part of the state's expenditures when that was
passed. Now we are being asked to change the purpose of the corporation to include, not just children, but adults. I am opposed to this. I am
not going to vote for this bill because of that reason. I don't believe that
it should be our intention to bring. .to make this corporation cover adults.
I am sure that there will be assurances made that that is not what the
plan is; however, the plan was that the healthy kids corporation would
not cost the state any money. Thank you.
.

SENATOR HOLLINGWORTH: I have to say that unfortunately, I heard
the discussion on healthy kids a lot differently than the Senator that just
spoke. In fact, I recall quite distinctly that we were told that at some
point in time that we would have to step up, and that there would have
to be some state funding. In fact, they made it very clear. I think that if
the records were checked, that they said at that time that it was enacted
that we did not have to have state dollars, but some time down the road,
clearly, there would have to be a possibility of the state stepping up to
take over the cost and to add revenue to this program. It has worked extremely well. We have the healthiest state in the nation and we have the
healthiest kids in the nation. I think that is due to programs such as this.

SENATOR BOYCE:

Senator Holhngworth, would you be interested to

find that there is a transcript of a hearing on that bill, when it was being proposed, and in that, representatives from the Health and Human
Services who were proposing it and testifying in favor of it, testified that
no state funds would be required to provide that coverage ever. They
were asked specifically, "ever" and they said, "no".

SENATOR HOLLINGWORTH:
transcript that

I

read,

eral dollars, but at
at some time.

it

some

Sorry, I did read a transcript and in the
said that at this time they did not need fedtime, there would be a need for state dollars

SENATOR WHEELER:

I would like to read to the Senate from testiTricia Brooks who is the Executive Director of the
Healthy Kids Corporation in support of this bill. She

mony submitted by

New Hampshire
said, as

I

said earlier, that

it is

updating the mission which was created
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by statute, but the original purpose of the corporation does not appear
in the current language of the RSA. So this bill establishes the purpose
and updates it to be consistent with current activities. This is in the
words of Tricia Brooks, "The Healthy Kids Corporation has worked hard
to fulfill the mission set out for it by the legislature. Our success is attributed to the many organizations and individuals who have joined with
us to create a cost-effective, public, private partnership. Notice that,
"public, private partnership", not just all private. As a result, we have
significantly increased children's access to the health services that they
need to stay healthy and go to school, ready to learn. Without our partners, including Anthem Blue Cross, North East Delta Dental, the state's
26 hospitals, health providers, community health centers, schools, child
care centers, social service agencies, the legislature, DHHS, DOI and the
governor's office, Healthy Kids would be an unrealized dream. She goes
on to say, the Children's Health Insurance Program (CHIP), and the need
to expand coverage to the uninsured, enjoys significant public and bipartisan political support both here in New Hampshire and nationally.
Based on this, we believe that it is a natural extension of our mission
to reach out to parents of eligible children and low income childless
adults." That is what Tricia Brooks said in testifying in favor of this piece
of legislation. I was in the legislature when Healthy Kids was adopted.
We were able to start it because of the generous participation of private
entities. My understanding at that time, nor do I think that there is
anything in writing that would say that there would never be a need for
general fund dollars to participate in this. It is my understanding that
New Hampshire may be the only state that doesn't put general fund dollars into CHIP. It is something that I think is very important for us to do.
As far as extending the mission, we have had an ongoing commitment in
the legislature, for study committees on what we will do to help adults
who are unable to afford health insurance. There is a study committee
working on this. They want to continue working on it. There is nothing
in this proposal that says that we have to fund it. That obviously would
be in a budget discussion. I think that it is perfectly reasonable to think
that the parents of children, who are being insured under Healthy Kids,
should perhaps, someday in the future, have an opportunity to be able to
afford health insurance for themselves. Thank you.

SENATOR LARSEN:

speak quickly, because I suspect the majorsupport and understand the need for health
am on the Healthy Kids Corporation. I serve
on the Healthy Kids subcommittee. It has been doing valuable work in
terms of information gathering on both adult and childrens' needs. ParI

will

ity of the people in this room
care coverage for children. I

ents of children who are uninsured, to gather the information to understand whether in fact we have healthy parents who are overseeing what
we hope will be healthy children. It is an incredibly vigorous and thorough
study being done, and it certainly deserves our support. The Healthy
Kids Corporation, as most of you know, served for five years with no
state funding. It got private donations from a foundation to match the
federal dollars. It provides a tremendous federal match to a minor amount
of state dollars as proposed in the budget, upcoming. It gives us a huge
bang for a buck. It is one of the most valuable programs in the state.
I would urge your vote of ought to pass.

Recess.

Out of Recess.
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Senator Francoeur moved to have HB 697, extending the reporting date
healthy kids subcommittee and clarifying the mission statement
of the healthy kids corporation, laid on the table.
for the

on the tabling motion.
A roll call was requested by Senator Francoeur.
Seconded by Senator HoUingworth.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Heam, Francoeur, Larsen, Gatsas,
Barnes, Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Femald, Pignatelli, O'Neil, D'Allesandro, Wheeler, HoUingworth,

Cohen.
Yeas: 14

-

Nays: 10

Adopted.

LAID ON THE TABLE
HB 697, extending the reporting date for the healthy kids
tee

and

subcommit-

clarifying the mission statement of the healthy kids corporation.

HB 753, relative to exemptions from issuer dealer licenses for the sale
of securities. Insurance Committee. Vote 5-0. Ought to pass with amendment, Senator HoUingworth for the committee.

2001-1197S
08/09

Amendment
Amend RSA

to

HB

753

421-B:6, I-a and I-b as inserted by section 1 of the bill by
replacing it with the following:
I-a. In connection with an offering of securities made pursuant to
section 18(b)(4)(D) of the Securities Act of 1993 that requires only a notice filing in this state pursuant to RSA 421-B:11, 1-a(e), a completed application for licensure as an issuer-dealer, an agent of an issuer-dealer
and for an agent of the issuer, or authorization without licensure for an
officer or director pursuant to RSA 421-B:2, 11(e), shall be filed with the
secretary of state no later than 15 days after the first sale of securities
in this state, and the license or authorization will become effective without further action or review by the secretary of state. Provided that the
application is complete and accompanied by the appropriate fees, the effective date of the license or authorization shall for all purposes be the
date of first sale.
I-b. The issuer-dealer applications referred to in paragraph I-a shall
set forth and be limited to the name of the issuer, the state of the
issuer's formation, a description of the securities sold, the date of first
sale of such securities in this state, the name or names of the representative or representatives of the issuer who are engaged in the sale
of the securities, and confirmation that no agent has been convicted of
a felony. The applications need only be signed by that person or those
persons who are authorized to do so by the issuer's board of directors
or other governing body. At the same time, the issuer shall submit a
consent to service of process pursuant to RSA 421-B:30, VII, and shall
pay the fees required by RSA 421-B:31. Each application shall be on a
form prescribed by the secretary of state, consistent with the provisions
of this section.
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bill

by replac-

with the following:

(a) Any isolated sales, whether or not effected through a brokerdealer, provided that no person shall make more than 5 sales, in total,
of securities of the same issuer, in all jurisdictions combined, other than
those designated in RSA 421-B:17, 1(h), 11(g), 11(1) and II(p)(l), during
any period of 12 consecutive months; provided further that in the case
of sales by an issuer, except sales of securities registered under the
Securities Act of 1933 or exempted by section 3(b) of that act, the seller
reasonably believes that all buyers are purchasing for investment. The
by rule or order
secretary of state, on a case by case basis,
unsales
be
increase the number of persons to

whom

may
may

made

der this exemption.

SENATOR HOLLINGWORTH: In recent years, there has been a recognized problem regarding capital-raising for New Hampshire businesses. Securities have the biggest influence on capital-raising for
small businesses. New Hampshire businesses have been at a disadvantage when competing with out-of-state businesses, due to the fact
that they are required to obtain an issuer-dealer license 15 days before a sale is made; out-of-state businesses do not have the same requirement. This bill will remove this disadvantage to New Hampshire
businesses by simplifying and requiring a one-page form that complies with both state and federal law. The committee amendment
makes an additional change to current regulations, allowing for exemptions to be made on a case-by-case basis for otherwise non-exempt
sales of securities within a 12-month period. The committee voted
unanimously, ought to pass as amended on this bill. I encourage the
Senate to do so.
Amendment adopted.
Ordered to

third reading.

HB

270-FN, increasing the mileage reimbursement rate for members
of the legislature. Internal Affairs Committee. Vote 3-0. Inexpedient to

legislate.

Senator Flanders for the committee.

SENATOR FLANDERS:

This is a House Bill that came over to Interoriginal bill has asked us to consider increasing the
mileage for the first 45 miles from 38 cents to 42 cents. But also attached to the back of that, for your information, was an amendment
that was proposed to take it from 38 cents to 77 cents, and from 19
cents to 38 cents. We had some interesting testimony. I don't want to
take but a minute, but we did have some interesting testimony from
people way up north that are coming to the House of Representatives
or the Senate that have to stay down here. It is costing them approximately $35 a night for hotels and approximately $20 a night for a meal
to stay here three or four nights a week. We felt that there needed to
be something done, but we didn't think that it needed to be done by
increasing the mileage. You will note that the next bill is indeed a study
committee to study reimbursement for the legislators. We voted inexpedient to legislate, hoping that this will be taken up by a study committee, which will be the next bill. We ask that you follow the recommendations of the committee and vote for inexpedient to legislate on
this bill. Thank you.
nal Affairs.

The
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SUBSTITUTE MOTION
Senator Below moved to substitute rerefer for inexpedient to
legislate.

SENATOR BELOW:

As Senator Flanders

said, the next bill

would

cre-

ate a study committee just to study this very issue. In light of that, I
think that it might be appropriate to hold the bill in committee while
the study committee does its work, instead of taking a position against
this. Gas prices are going up rapidly and it does seem that what the
House passed in adjusting the mileage rate is something that can and
should be considered. I appreciate the fact that a study committee will
take a broader look at this, so it makes sense to hold off on acting on
this bill at this time, but as an alternative to killing it, I think that it
would be better to rerefer it. Thank you.

Adopted.

HB 270-FN is rereferred to the Internal Affairs Committee.
HB 452, establishing a committee to study the reimbursement for
penses of legislators. Internal Affairs Committee. Vote
Senator Flanders for the committee.

3-0.

Ought

exto pass.

SENATOR FLANDERS:

Just very briefly, this is what I spoke to on the
regarding the study committee to look at the annual salary, which is established by the constitution. A study of what expenses
the legislators should be reimbursed and at what rate. We do sincerely
believe that this should be studied. I think that the study should look
at the north country, not some of us that are able to go home, back and
forth every night. We all know that we are not here for money, but I
would think that maybe some of the people that are... I think that the
testimony was that both of the legislators that testified, I think, have
been in the House for about 26 or 27 years. They used to come down and
spend $10 a night for a hotel and $3 or $4 for a meal. It does need to be
looked at. We ask that you vote ought to pass. Thank you.
previous

bill,

SENATOR BARNES:

guess that I am Johnny-come-lately on this. I am
on this earlier about this. How come HB 270 wasn't
combined with HB 452? Wouldn't that be part of what HB 452 was doing?
Why do we even need HB 270? That doesn't make a lot of sense to me.
What am I missing here?
sorry that

I

I

didn't talk

SENATOR FLANDERS:

That is what we felt, but no harm is done. That
did the inexpedient to legislate, because we didn't think that
it was necessary. The motion or rerefer was made to keep the bill alive
and maybe we could go back with the study committee at some point.
is

why we

SENATOR BARNES: The

title, I

think, is very important.

way it is, I think that it is very important.
SENATOR FLANDERS: I do, too. We think both of the

The

price of

gas the

a study committee.

bills

have merits.

We didn't want to step in front of.

..The other
thing is, if anyone wants to go with HB 270, and don't mind the editorial
that we are all giving ourselves a raise, it is all up to you. Thank you.
It is just

SENATOR HOLLINGWORTH:

.

I am going to try and be really, really,
really brief I can't support either
270 or even the study on 452, until
at such time, that we are willing to address the funding for school adequate education and for programs like Healthy Kids.

HB

Adopted.

Ordered to third reading.
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HB 574, establishing a committee to study the recodification of laws relating to the joint committee on legislative facilities and the application
of the right-to-know law. Internal Affairs Committee. Vote 3-0. Ought to
pass, Senator Flanders for the committee.

SENATOR FLANDERS: I think that you can all tell who was on board
the day of the hearings in Internal Affairs. This is a bill to study the
recodification of laws relating to the joint committee on legislative facilities. This is the first time that I had heard this, so I was able to ask
questions. I didn't realize that this happened. Evidently, each year when
we pass laws, they get printed in the brown book and at some point they
get here and there, and the rules are in another place. What this bill
does is it has this committee gather all of the things to do with the Joint
Committee on Legislative Facilities and get them all together and put
them in the RSA's so that they will in the RSA books, so that you don't
have to search for them. Also to study to make sure that the laws of the
committee confirm the requirements of RSA 91. Thank you.
Adopted.

Ordered to third reading.

HB 620,

relative to arrangements between birth parents and adoptive
parents. Judiciary Committee. Vote 4-0. Ought to pass. Senator Prescott

for the

committee.

SENATOR PRESCOTT: House Bill 620 clarifies that, although nothing in
the adoption law is intended to encourage or prohibit arrangements between adoptive and birth parents, such arrangements are unenforceable.
There has long been a question as to whether these voluntary agreements
between adoptive and birth parents are enforceable. House Bill 620 clarifies that these arrangements are allowable, but are not enforceable. Violations of these agreements cannot be used to challenge the adoption and
cannot be brought to court. These arrangements may take many forms.
Sometimes agreements are made to exchange photographs of the child or
to occasionally exchange letters. Other arrangements include irregular or
regular visits. As long as all of the parties continue to agree to the arrangements, the agreement stands. When the parties cease to agree, the
agreement ceases. The Judiciary Committee recommends that HB 620
be "ought to pass." Thank you.
Adopted.

Ordered to third reading.

HB 680,
Ought

relative to foreign reinsurers. Judiciary Committee. Vote 4-0.
to pass. Senator Fernald for the committee.

SENATOR FERNALD: This bill has to do with reinsurers. Reinsure is
insurance that insurance companies buy to insure them against a huge
claim. The problem that we have had in the past is that reinsurers will
want to participate in a lawsuit, but if they are from out-of-state, they
come in here and they go into court and they fight the claim and then
if they lose, they refuse to pay. We don't have any leverage over them
because they are not registered here to do business, they don't have any
assets here. The insurance company who is here in New Hampshire, and
paying the claim, is kind of left holding the bag. Their reinsurer has
walked out. So this bill is to make some changes to that. What it will
do is it will require that if you are a reinsurer, and you want to come
into court and challenge a claim that is against you and the person that
you are insuring, you have to either post a bond or you have to be li-
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censed to do reinsurance in New Hampshire. The states of Maine, Vermont, Massachusetts and Connecticut already have similar provisions
in their statute. This bill is supported by both the Insurance Department
and by the insurance industry. The Judiciary Committee recommends
ought to pass.

Adopted.

Ordered to third reading.

HB

194, relative to municipal budget hearings, recommendations, and
reports. Public Affairs Committee. Vote 3-0. Ought to pass. Senator

Roberge

for the committee.

SENATOR ROBERGE: This bill is a request of the Department of Revenue Administration, and would make some technical changes in their
operations. It simply changes to one week later, the final date for posting notice of budget hearings in municipalities operating under the official bcdlot referendum form of meeting. This has had no opposition either
in House or Senate committee deliberations. The committee unanimously
recommends ought to pass.
Adopted.

Ordered to

third reading.

HB

224, relative to persons
Affairs Committee. Vote 3-0.
mittee.

who may
Ought

sign nomination papers. Public
Senator O'Neil for the com-

to pass,

SENATOR O'NEIL: As we are all well aware, there have been many
pieces of legislation introduced both on the Senate and House sides relating to voter reform. This is one of those bills, and it pertains to petitions for nominating candidates. Current legislation requires that those
who sign these petitions be qualified to vote, instead of registered to vote.
In this case, it is plausible for those who live outside of a candidate's
district to nominate him, or her, regardless of the fact that they are not
even registered to vote in that district. This legislation would require
that those who sign these petitions be registered to vote. The committee unanimously supported this bill, and I ask the full Senate to pass
it.

Thank you very much.

SENATOR BOYCE: You mentioned that it be required
istered in the town or the district where the person
see that when I read this. Is it in there somewhere

SENATOR O' NEIL: No, it isn't.
SENATOR BOYCE: It just says that they have
SENATOR O'NEIL: Okay. Thank you.

is

that they be regrunning. I didn't

and

I

missed

it?

to be registered?

Adopted.

Ordered to third reading.

HB 435, relative to assessment of service charges by municipalities and
counties that accept credit cards for payment of local taxes, utility charges,
or other fees. Public Affairs Committee. Vote 3-0. Ought to pass, Senator
O'Neil for the committee.

SENATOR O'NEIL: This bill will allow municipalities across the state to
have the option of adding surcharges when accepting credit card payments
for various services. Current legislation requires that these municipalities put a surcharge on these payments. This bill would change that and
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give the municipalities the option of doing so. In keeping with our state
motto of "Live free or die," this legislation would follow in that same principle of allowing municipalities to avoid these surcharges if they elect to
do so. The committee unanimously supports passage of this bill, and I ask
the Senate to do the same. Thank you Mr. President.

Adopted.

Ordered to

third reading.

HB 614, relative to certain duties, responsibilities,
committee. Public Affairs Committee. Vote
tor Roberge for the committee.
fiscal

SENATOR ROBERGE:

This

bill is

3-0.

and authority of the
Ought to pass. Sena-

a simple housekeeping

bill

that

was a

result of the Fiscal Committee of the General Court. The Fiscal Committee periodically reviews its rules and procedures to see which ones are
outdated or need updating. This bill is the result of that, and makes the
needed changes for smooth operation of the fiscal committee. This received
no opposition in either the House or Senate. Public Affairs Committee
recommends that this ought to pass.

Senator McCarley moved to have
responsibilities,

HB

and authority of the

614, relative to certain duties,
committee, laid on the table.

fiscal

Adopted.

LAID

ON THE TABLE

BOB 614, relative to certain duties, responsibilities, and authority of the
fiscal

committee.

HB 639, relative to the preparation of town ballots.
mittee. Vote 3-0.

Ought

to pass.

Public Affairs

Com-

Senator Disnard for the committee.

SENATOR

DISNARD: This bill relates to town ballots, making sure that
directions for how to vote are made very clear for all voters. It simply adds
language to the ballots which tells the voter how many names should be
voted on for each position. For example, if the voter is choosing his or her
state representatives, the ballot will clearly state whether the voter
should choose one, two, or three representatives for his or her given district. For his or her Senator, the ballot would tell him or her to choose only
one candidate. The committee supports this bill unanimously, and asks
for

your approval.

Adopted.

Ordered to

third reading.

HB 723, relative to vacancies in county offices.

Public Affairs

Commit-

Vote 4-0. Ought to pass with amendment. Senator Roberge for the
committee.

tee.

2001-1208S
03/10

HB

Amendment to
723
the bill by replacing section 2 with the following:
2 Vacancies Among County Officers; Election by Members of County
Convention. Amend RSA 661:9, I-II to read as follows:
I. If a vacancy occurs in the office of county sheriff, county attorney,
register of deeds, or county treasurer, the superior court members of
the county convention shall fill the vacancy for the unexpired term by
Amend

[

]

majority vote. The person elected to fill the vacancy shall be a
member of the same party as the person vacating the office.
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II. (a) If a vacancy occurs in the office of a county commissioner, the
superior court members of the county convention shall fill the vacancy by majority vote until the next biennial election of county offic]

[

The person elected by the members

to fill the vacancy shall
the person vacating the office.
If the term filled is less than the unexpired term, then notwithstanding
any provisions of RSA 653:1, VI, the commissioner district filled pursuant to this paragraph shall be added to the next biennial election ballot
to be chosen by the inhabitants of the county for a 2-year term.
(b) The provisions of subparagraph (a) shall apply only where the
vacancy occurred no later than 30 days preceding the printing of the
ballots for the primary election.
(c) The provisions of RSA 655:32 and RSA 655:37 relating to nominations by appropriate party committees for vacancies in an office on a
primary or general election ballot, respectively, shall apply to vacancies
to be filled under this paragraph.
ers.

be a

member of the same party as

SENATOR ROBERGE:

There have been concerns raised regarding the
county positions by the Superior Court instead of county
convention delegates. The concern stems from the fact that Superior
Court members are often removed from county affairs on a political level,
and are not familiar enough with county affairs from a legislative aspect
to appoint the best people for vacant positions. The County Convention
members are already elected, and actually represent certain towns and
districts. Logically, they are more qualified to accurately elect someone
to fill positions should they become vacant. This legislation would give
some semblance of a truly elected government, which was the original
intention, instead of an appointed government. For these reasons, the
committee voted unanimously that this bill ought to pass as amended,
and I encourage my colleagues to do the same.
filling of vacant

Amendment adopted.
Ordered to

third reading.

HB

260, establishing a commission to examine child care resources for
parents who work hours other than first shift. Public Institutions, Health
and Human Services Committee. Vote 3-0. Ought to pass with amendment. Senator Wheeler for the committee.

2001-1274S
05/03

Amendment
Amend

the

AN ACT

title

of the bill

to

by replacing

HB
it

260

with the following:

relative to the examination of child care resources for parents
other than first shift by the advisory council
on child care.

who work hours

Amend

the

bill

by replacing

all after

the enacting clause with the

fol-

lowing:
1 Examination of Child Care Resources for Parents Who Work Hours
Other Than First Shift by the Advisory Council on Child Care. The advisory council on child care, established under RSA 126-A:17, shall examine
the child care resources for parents who work hours other than first shift.
I. The assessment shall include:
(a) The extent to which the child care needs of parents who work
hours other than first shift are being met; and any additional accommodations that could be made for these parents.
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(b) The number of licensed child care facilities available to secondthird-shift employees.
(c) The number of New Hampshire businesses that operate on a
multi-shift basis.
II. In conducting the study, the council shall solicit information and
testimony from at a minimum:
(a) A current provider of child care services.
representative of an industry operating on a multi-shift basis.
(b)
(c)
representative of an industry that has experience with inhouse child care services.
(d) At least 2 parents who work hours other than first shift, one
from an urban area and one from a rural area.
(e) The department of health and human services and the department of labor.
III. The advisory council shall report its findings and any recommendations to all members of the advisory council on child care, the governor, and the state library by November 1, 2001.
2 Effective Date. This act shall take effect 60 days after its passage.

and

A
A

2001-1274S

AMENDED ANALYSIS
This bill requires the advisory council on child care to study child care
resources for parents who work hours other than first shift.

SENATOR WHEELER: I speak in favor of HB 260 as amended by our
committee. In the tight emplo5rment market which we have been having,
and even before that, many parents are taking jobs with different shifts.
They have second and third shifts. High quality childcare, as we all know,
is difficult to find during normal working hours, and it is even harder to
find for people who work the late shifts. Originally, when this bill came
to our committee, it established an independent commission to report on
the resources available for parents who work hours other than the first
shift. Three bills dealing with the issue of studying some form of childcare
have come before our committee in the last two weeks. So we are trying
something different and I hope that it works. The committee amendment,
which is printed in the calendar on page 12, requires the Advisory Council on Child care, which is a committee in our Black Book that we establish statutorily, which already meets and studies childcare issues. It gives
this issue to them to conduct an assessment of the childcare resources
available to parents who work these hours. We feel that these experts will
better be able to identify the issues and solutions, and then report their
solutions to the full Child care Advisory Committee to the Governor and
to the Executive Council. I hope that this works. We think that it is a good
use of resources. Thank you.
Amendment adopted.
Ordered to third reading.

HB 350-FN, relative to persons with disabilities participating in the
work incentive program. Public Institutions, Health and Human Services Committee. Vote 4-0. Ought to pass. Senator O'Hearn for the committee.

SENATOR O'HEARN: A major

barrier to encouraging people with disthe workforce has been the medicaid requirement stipulating that recipients earning more than $740 a month or
having more than $2,000 in the bank, have their insurance taken away.
abilities to participate in
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A national study by the US

General Accounting Office found that four out
of five persons with disabilities said that the potential loss of healthcare
and long-term care services is a major barrier to their finding permanent employment. The system has been based upon the mistaken per-

ception that a disabled person cannot work and a person who can work
cannot be disabled. Recognizing this trend, in 1999 the US Congress
unanimously passed the Ticket to Work - Work Incentive and Improvement Act. One provision of the act allows states to offer persons with
disabilities who return to work, the option to purchase continued Medicaid coverage. House Bill 350 is New Hampshire's response to this federal policy. Passage of this bill would mean that people with disabilities
could break out of the cycle of poverty and dependency, and will open
the door to a pool of qualified workers which the states businesses desperately need. Specifically, HB 350 will set higher income and asset limits for persons who qualify for Medicaid and other programs and are
employed, develop a sliding fee scale and following federal guidelines,
the persons with disabilities, who are employed, to purchase continued
Medicaid coverage. The bill clearly states that people who do not pay
premiums, will have their coverage terminated. The fiscal note reflects
the fact that there are a few people, 56 people in the Department of Health
and Human Services estimates, will become eligible for the program,
once the new standards are set, but the cost of the program could be
offset by premiums and the fact that people, working people, are more
independent and may require fewer state services. The Senate Public
Institutions, Health and Human Services Committee voted unanimously
for this bill and I urge the Senate to follow suit. This is one of the most
important pieces of legislation that we could pass this year. Thank you.

SENATOR PRESCOTT:
is

Senator O'Hearn, would you say that this

bill

helping the needy?

SENATOR O'HEARN: Absolutely. This is helping those people that would
work, that aren't allowed to
ers that are in front of it.
like to

work because

of the

Medicaid barri-

SENATOR PRESCOTT: Thank you very much.
SENATOR WHEELER: I, too, believe that this is

one of the most impordon't think that it is helping the needy so
much as it is helping people to help themselves. It is allowing people to
realize their potential. That we have people who are able to work, who
tant

bills to

come before

us.

I

want

to work, and the only impediment that they have is that the kinds
of jobs that they might be able to get, would not offer them benefits and
health insurance, and they need to keep their health insurance in order
to stay healthy enough to work. So this is logical, it is compassionate,
it is important and it is affordable. I am excited about it.

SENATOR D'ALLESANDRO:

I, too, support the legislation. I just wanted
The handicapped community has an unemployment rate of between 50 and 60 percent. These people, at the present time,
can't go to work, because in going to work they lose their insurance benefit. Under this sliding scale, they will be paying a portion of this benefit,
and will be able to go into the workforce. As Senator Wheeler points out,
it is people helping themselves, they want to work, but because of the
insurance situation, if they do work at the present time, they lose their
insurance. With the unemployment rate that high amongst these people,
it seems to me that it is a very worthwhile expenditure. One only has to
look at the governor's commission on the handicapped and some of the

to point out

some

figures.
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people who are working in that environment who have become very productive citizens in the state of New Hampshire, because they were given
that opportunity. Thank you Mr. President.

SENATOR FLANDERS:

Just very briefly

I

rise in support of this

bill. I

would remind everyone that this is one of the procedures that we used
in workers' compensation to get disabled people back to work. It works
very well. It works gradually. It takes them from being totally disabled
to eventually full-time employment. I support the bill. I ask that everybody vote ought to pass.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

501, relative to licensure of foster homes and the duties of the department of health and human services advisory board. Public Institutions, Health and Human Services Committee. Vote 3-0. Ought to pass
with amendment. Senator McCarley for the committee.

2001-1280S
05/03

Amendment to HB 501
by replacing all after section 3 with the following:
4 Delinquent Children; Release Prior to Arraignment; Reference to
Specific Licensure Removed. Amend RSA 169-B:11, II to read as follows:
II. If such a person is not available, the court may release the minor
under the supervision of a relative or friend; or place the minor in a foster home, as defined in RSA 169-C:3, XIII, which is specifically licensed
to accept dehnquent children, a crisis home, a shelter care facility, a group
home with expenses charged according to RSA 169-B:40, or an alcohol
Amend

the

bill

[

]

center certified to accept juveniles; or
5 Delinquent Children; Release or Detention Pending Adjudicatory
Hearing; Reference to Specific Licensure Removed. Amend RSA 169B:14, 1(c) to read as follows:
(c) Released in the supervision and care of a foster home, as defined in RSA 169-C:3, XIII, [ which is specifically licensed to accept de linquent children ] with expenses charged according to RSA 169-B:40; or
6 Children in Need of Services; Release Prior to Initial Appearance;
Reference to Specific Licensure Removed. Amend RSA 169-D:10, 11(c) to
read as follows:
(c) A foster home, as defined in RSA 169-C:3, XIII, [ which is specifically licensed to accept children in need of services ] with expenses
chargeable as provided in RSA 169-D:29;
7 Children in Need of Services; Release Pending Adjudicatory Hearing; Reference to Specific Licensure Removed. Amend RSA 169-D:13, 1(c)
to read as follows:
(c) Placed in a foster home, as defined in RSA 169-C:3, XIII, [ which
is specifically licensed to accept children in need of services ] with expenses chargeable as provided in RSA 169-D:29; or
8 Effective Date. This act shall take effect 60 days after its passage.
crisis

SENATOR MCCARLEY: This bill came at the request of the Department
and Human Services, as the result of an audit done by the

of Health

LBA. The bill specifically removes some language that implies the uses
of foster homes have to do only with children who were either delinquent
or in need of services. We know that currently, foster homes obviously
take care of lots of other children that don't follow under either one of
those categories. The House also, in reviewing the bill, picked up on the
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fact that the Advisory Bill that advises rate setting for foster care and
services, is also the board that actually hears complaints on those rates.
Feeling that there is a clear conflict there, the board is now simply responsible for hearing complaints about the rate setting. Other than that,
the committee made a couple of technical corrections and we ask for your

support.

Amendment adopted.
Ordered to

third reading.

HB 219, relative to the rules of the road involving school buses.
portation Committee. Vote 5-0.
tor O'Neil for the committee.

Ought

to pass with

Trans-

amendment. Sena-

2001-1243S
03/01

Amendment to HB 219
by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.

Amend

the

SENATOR

bill

O'NEIL: House

Bill

219 adds overtaking and passing a

school bus to the offenses included within the definition of "habitual
offender," and increases the penalties which may be imposed for overtaking and passing a school bus. House Bill 219 was requested by a
mother in Conway after her son, as he stepped from the bus, was nearly
struck by a car passing the stopped school bus on the right. The driver
in this instance received only a traffic violation. House Bill 219 increases the fines that may be imposed on drivers for passing school
buses. It allows for higher fines for passing on the right side of the
bus, where the driver does not have the same visibility and when children are not expecting vehicles to pass as they depart their bus. House
Bill 219 also allows that a driver's license may be suspended for passing a stopped school bus. Testimony received by the committee indicated that far too many incidents of vehicles passing buses are occurring on our state's roads. The committee amendment makes the bill
effective upon passage so that this provision will be in place before
the beginning of school next year. The Transportation Committee recommends that HB 219 be ought to pass. Thank you very much Mr.
President.

Amendment adopted.
Ordered to third reading.

HB 258, establishing a task force to conduct an ongoing study of the feasibility of re-establishing the Lawrence, Massachusetts to Manchester,
rail service line and the Concord to Lebanon northern
passenger rail service line. Transportation Committee. Vote 4-0. Ought to

New Hampshire

pass. Senator Flanders for the committee.

SENATOR FLANDERS: House Bill 258 establishes a task force to conduct an ongoing study of the feasibility of re-establishing the Lawrence,
Massachusetts, to Manchester,
rail service line and the Concord to
Lebanon northern passenger rail service line. This is a continuation of
the efforts in HJR 6 stating that transportation must become regional
and inter-modal. The states of Maine and Vermont are making more
progress in the pursuit of rail transportation that is occurring in New
Hampshire. Vermont has already taken the lead on making that corridor a high speed corridor, thus affording Vermont a priority in obtain-

NH

SENATE JOURNAL

24

MAY

2001

673

ing federal assistance. Interstate 93 will be at capacity with the next
expansion of lanes. Serious thought and planning must be given as to
how transportation is to be handled in the future. Rail service is less
polluting and more efficient and has the support of the New Hampshire
Department of Environmental Services. The Transportation Committee
recommends that HB 258 be ought to pass. Thank you.

SENATOR HOLLINGWORTH:

bill

on section

am

not sure,

II:

Senator Flanders, on page two of the
consistent with the principles established in 2000... I

is that...?

SENATOR FLANDERS: Yes.
SENATOR HOLLINGWORTH: Then down

in section five,

it

says that

you will make a report on December 1 of 2000. Should that be 2002 or
2001? I mean, I don't think that you can do a report on December 1,
2000?

SENATOR FLANDERS: You are right.
SENATOR HOLLINGWORTH: It is just a minor.
SENATOR FLANDERS: I can check with the drafter to

see

what they

meant.

SENATOR HOLLINGWORTH:

Okay, thank you.

Senator Wheeler moved to have HB 258, establishing a task force to conduct an ongoing study of the feasibility of re-establishing the Lawrence,
Massachusetts to Manchester, New Hampshire rail service line and the
Concord to Lebanon northern passenger rail service line, laid on the table.

Adopted.

LAID

ON THE TABLE

HB

258, establishing a task force to conduct an ongoing study of the
feasibility of re-establishing the Lawrence, Massachusetts to Manchester, New Hampshire rail service line and the Concord to Lebanon northern passenger rail service line.

HB 317-FN, revising the New Hampshire Aeronautics Act. Transportation Committee. Vote 3-0.
mittee.

Ought

to pass,

Senator McCarley for the com-

SENATOR MCCARLEY: House Bill 317 revises the New Hampshire Aeronautics Act and was requested by the Division of Aeronautics, Department
of Transportation. The seven members of the House study committee met
seven times during the past summer in order to update the Aeronautics
Act. Some of the language goes back to the 1940's and 1950's and required
updating to be consistent with changes that have occurred at the federal
level. For instance, as pilots are registered by the federal government,
there is no longer a need for
statute to also require registration. The
Transportation Committee recommended unanimously, HB 317 as ought
to pass; however, I have since learned that there are questions about this
legislation, so I would now offer a substitute motion. Thank you.

NH

Senator McCarley moved to recommit.

Adopted.

HB 317-FN is recommitted to the Transportation Committee.
HB 615, relative to the duties of motor vehicle inspectors. Transportation
Committee. Vote 4-0.
the committee.

Ought

to

pass with amendment, Senator Eaton for
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2001-1245S
03/09

Amendment

to

HB

615

Amend the title of the bill by replacing it with
AN ACT relative to the duties of motor vehicle

the following:
inspectors

and

fees pay-

able to the department of safety.

Amend the bill by replacing all after section 2 with the following:
3 New Paragraph; Certificates of Title; Fees; Surviving Spouse. Amend
RSA 261:20 by inserting after paragraph III the foUowing new paragraph:
Ill-a. No fee shall be charged for a first certificate of title to a motor vehicle that has passed to a surviving spouse by rights of survivorship, provided that the application for the first certificate of title is in

the surviving spouse's name alone and the application is made within
13 months of the decedent's date of death.
4 Repeal. RSA 263:56-c, II-III, relative to fee for proof of satisfaction
of default, is repealed.
5 Effective Date.
I. Sections 1 and 2 of this act shall take effect 60 days after its passage.
II. The remainder of this act shall take effect July 1, 2001.

2001-1245S

AMENDED ANALYSIS
expands the enforcement authority of motor vehicle inspectors to include the transport of hazardous materials and waste and other
enforcement duties determined by the commissioner of safety. This bill
establishes an exemption from the certificate of title fee for a surviving
spouse taking title by rights of survivorship. This bill also repeals the
fee that must be paid to the department of safety when submitting proof
of satisfaction of a default in another jurisdiction.
This

bill

SENATOR EATON: House

Bill 615 expands the enforcement authormotor vehicle inspectors to include the transport of hazardous
materials and waste and other enforcement duties determined by the
Commissioner of Safety. Motor Vehicle Inspectors have been through
the police academy and are certified peace officers with the authority to arrest individuals. There has been an increasing call for the
work performed by motor vehicle inspectors. The number of dealer
complaints is up and the demand for inspectors at the weight stations
has increased. There is also an amendment requested by the Department of Safety and the committee amendment allows for a surviving
spouse to obtain a motor vehicle title without paying the additional
$25 fee if done with 13 months of the decedent's death. The amendment also deletes the $25 clearance of suspended licenses fees. The
Department of Safety feels that there is no need to pay the $25 clearance fee in addition to the $50 restoration fee. The committee received
no testimony in opposition to either HB 615 or the proposed amendment. The Transportation Committee unanimously recommends that
HB 615 ought to pass as amended. Thank you.
ity of

Amendment adopted.
Ordered to

third reading.

HB 663, relative to lights on school buses. Transportation Committee.
Vote 4-0. Ought to pass. Senator Flanders for the committee.
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SENATOR FLANDERS: The hearing that we had on HB 219 which was
the passing on the school bus on the left and right was a very emotional
hearing. We had police officers, we had little boys and little girls, mothers, little boys that almost got hit while crossing the road and so forth.
It was a very emotional hearing, and we know that there has to be something that we can do to maybe stop these people from passing school
buses. This is an idea that has come to us and let me start at the beginning. That this bill permits school districts to do this. They don't have
to. This is something that they can do if they want to. Is to place a white
strobe light on the top of their buses. If you have been in Florida, you
have seen it. When I was there recently, I was impressed that you could
see that light during the day. They maintain that you can see this white
strobe light about 25 feet or something farther away from the bus than
you can the blinking red lights. I know that it is just one more light, but
there was an owner of a school bus company who testified that he wants
to put them on his buses. I think that we should pass this bill. If it is
one more little light that will stop one car from passing and hitting a
child, I think that we ought to pass this, as long as it leaves it up to the
school districts, if they want to incur the expense of putting these on the
school buses. We recommend ought to pass. Thank you.

SENATOR JOHNSON: Senator Flanders, would you believe that the
other night on route 25 in Moultonborough, I came upon a state trooper
and my own fire chief with strobe lights on, and I had to come to a dead
stop, I didn't know where I was on the road? I think that they are more
of a danger than a regular light.
SENATOR FLANDERS:

These will be used during the day. If the bus
on a charter, it will not be used. It will only be used if the bus is going back from delivering back to school, it will not be on. It will only be
when there are children in the bus and they are picking them up in the
morning or when they are taking them home at night.
is

SENATOR JOHNSON: Would that mean that when daylight savings is
off, that in my district, they are out in the dark in the morning.
SENATOR FLANDERS: I agree with you, but this is one hght. It is on
.

top of the bus.
lights

than

I

agree with you, some of these police cruisers have more

my Christmas

tree.

I

agree.

SENATOR BOYCE: Senator Flanders, these hghts will actually be on
while the vehicle was moving, not just while they are stopped?
SENATOR JOHNSON: As soon as they leave with children on that bus,
that one white strobe light is on. It is not yellow or blue, but white. As
long as there are children on that bus and they are making stops.

SENATOR BOYCE:

So the whole time that they are driving through
would have this on, even before dawn or after dark,
because sometime school does extend before dawn or after dark?
their route, they

SENATOR FLANDERS: Yes.
SENATOR FERNALD: This is just TAPE INAUDIBLE

I

don't

know

the

answer to this, so I am really asking a question. Line five talks about
amber warning lights and line 14 talks about red flashing lights. I was
just curious, do we have both or is there a mistake here, are they really
red or amber or what?

SENATOR FLANDERS: They are talking about the existing lights that
are on the bus.
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SENATOR FERNALD: I understand that, but my question is, is there
a drafting error here that these hghts are actually red and not amber,
or they are amber not red? That is my question. I think that they are
red, but I could be wrong. In the other bill that we did a minute ago says
red, which is existing law.
SENATOR FLANDERS: The existing law is red and yellow. When a bus
coming to a stop they turn on their yellow. When they stop they turn

is

on the red and sign comes out that says "Stop". But all the time that they
are coming, this white strobe will be on top of the bus.

SENATOR FERNALD: So what you are saying...
SENATOR FLANDERS; I think that what you are reading there is what
is

in the existing law.

The white strobe

SENATOR FERNALD:

is

in addition to those.

Okay.

Adopted.

Ordered to third reading.

HB

158, relative to the use of an artificial light to locate moose. Wildand Recreation Committee. Vote 3-0. Ought to pass with amendment.
Senator Gatsas for the committee.

life

2001-1246S
08/01

Amendment to HB 158
by replacing section 2 with the following:
2 Effective Date. This act shall take effect upon its passage.

Amend

the

bill

SENATOR GATSAS: House Bill 158 creates an exemption on RSA 208:8
the statute which prohibits the use of artificial light to locate wildlife. If
a moose tour is operating in Coos county in order to view moose, late in
the season when dusk comes early. House Bill 158 would permit the use
of artificial light in order to locate moose for viewing between 9 a.m. in
the morning and 9 p.m. in the evening, from September 1 until the second Monday in October. This exemption would apply to certain specific
state highways and municipal roads in Coos county. Last year a moose bus
driver, with a full load of tourists was arrested for illuminating a moose.
He was fined and lost his hunting license for one year. Unfortunately, the
Fish and Game Officer was just simply enforcing the law as it stands
today. The committee believes that this bill will make an important contribution to the tourist industry in the Great North Woods and to the
economy of Coos county. The Fish and Game Department supports this
bill and the committee unanimously recommends ought to pass.
Amendment adopted.
Ordered to

third reading.

HB 370, relative to the regulation of the trapping by the fish and game
department. Wildlife and Recreation Committee. Vote 4-1. Ought to pass,
Senator Gatsas for the committee.

SENATOR GATSAS: House Bill 370 authorizes the Fish and Game Department to adopt rules on the reporting requirements for trappers on the
method and manner of taking. I will let you know that the industry itself, came in and looked at the rulemaking, which is certainly something
unusual. This bill further authorizes the department to adopt rules for the
licensing, and regulating the wildlife control operators who trap nuisance
animals. The department testified that more hum£ine methods of trapping
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are being developed every day and that they would use their rulemaking
authority to ensure that the most humane methods were used. While this
bill grants the department the discretion to determine the most humane
methods of trapping, the legislature still retains full and ultimate control
with the joint legislative committee on administrative rules. The committee recognizes that trapping is controversial but concluded that this bill
merely enables the Fish and Game to regulate trapping more effectively
without weakening the authority of the legislature; therefore, the committee voted ought to pass. I urge the Senate to do the same.

SENATOR FRANCOEUR: Senator Gatsas, I know that you are all loaded
with information on this. Would you believe that I think that you did a
great job on bringing this bill out?

SENATOR GATSAS: Thank you.
Adopted.

Ordered to

third reading.

HB 393-FN, relative to plant nurseries and nursery stock. Wildlife and
Recreation Committee. Vote 3-0. Ought to pass, Senator Eaton for the
committee.

SENATOR EATON:

This

bill

revises the laws governing nurseries

and

to enable the Department of Agriculture, Markets and
Food to more effectively regulate a rapidly growing industry. The bill
provides for the licensing of nurseries as well as for the certifications

nursery stock

that nursery stock brought into the state has been properly inspected.
Existing law requires blanket inspections that are beyond the resources
of the department. This bill authorizes the department to inspect nurseries when necessary. The bill also authorizes the department to stop the
sale and distribution of diseased nursery stock. The bill also provides
that those who violate specified prohibitions like selling uncertified
stock, knowingly harboring dangerous plant pests and so on, will be
guilty of a violation and liable to civil forfeiture and administrative fees.
The bill was requested by the Department of Agriculture, Markets and
Food. The committee unanimously recommends ought to pass. This bill
does not bark, bite or do anything like that.

Adopted.
Referred to the Finance Committee (Rule #24).

HB

471-FN, relative to fish and game licenses issued to resident and
nonresident minors and relative to complimentary fishing licenses for
legally blind persons. Wildlife and Recreation Committee. Vote 5-0. Ought
to pass. Senator Eaton for the committee.

SENATOR EATON: This bill repeals the hunting Ucense requirement for
nonresidents under the age of 16 and clarifies other licensing requirements for those under the age of 16 throughout the Fish and Game laws.
It also more clearly defines the exceptions for license requirements.
Finally, it authorizes complimentary nonresident fishing licenses for the
legally blind, provided that their home state offers the same privilege
to New Hampshire residents. The junior nonresident hunting license
was repealed in 1998 in order to close a loophole for hunter education.
Nonresidents under the age of 16 were required to get a regular hunting license. This bill repeals that requirement entitling both nonresidents and residents to hunt without a license until they reach the age
of 16. This is consistent with changes already made to the requirements
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The rest of the bill is essentially a housekeeping
requested by the department on the advice of the Joint Legislative Committee on Administrative Rules. The Joint Legislative Committee on Administrative Rules pointed out a number of inconsistencies in the statutes pertaining to the licensing of persons under the age
of 16, sections 1-4 of the bill correct these inconsistencies by referring
for fishing licenses.
bill

solely to

RSA214.

SENATOR HOLLINGWORTH:

Senator Eaton, on page two of this, it
says, "a complimentary nonresident fishing license under this paragraph
shall be effective for the lifetime of the applicant unless sooner suspended
or revoked by the executive director." Does that treat the in-state the

same?

SENATOR EATON: Yes. The out-of-state and the in-state will be treated
the same. As long at the out-of-state compliments ours.
Adopted.
Referred to the Finance Committee (Rule #24).

SUSPENSION OF THE RULES
Senator O'Hearn moved that the Rules of the Senate be so far suspended
as to allow a committee report not in the Calendar.

Adopted by the necessary

2/3.

SB

199, relative to the voting procedures for authorizing certain capital projects in interstate school districts. Education Committee. Ought
to pass with amendment. Senator O'Hearn for the committee.

2001-1282S
04/10

Amendment
Amend

the

bill

by replacing

all after

to SB 199
the enacting clause with the

fol-

lowing:
1 Interstate School Compact; Borrowing; Authorization Proceedings
Amended. Amend Article VH, Paragraph D of RSA 200-B:l to read as
follows:

D. AUTHORIZATION PROCEEDINGS. An interstate district shall
authorize the incurring of debts to finance capital projects by a majority vote of the district passed at an annual or special district meeting.
Such vote shall be taken by secret ballot after full opportunity for debate, and any such vote shall be subject to reconsideration and further
action by the district at the same meeting or at an adjourned session
thereof. As an alternative, an interstate district may provide in its
articles of agreement that such a vote be conducted by Australian
or official balloting under procedures set forth in the articles of
agreement, and that such vote be subject to any method of reconsideration, if any, which the interstate district sets forth in the
articles of agreement.
2 Interstate School Compact; Borrowing; Authorization Proceedings
Amended. Amend Article VII, Paragraph D of RSA 200-B:l to read as
follows:

D. AUTHORIZATION PROCEEDINGS. An interstate district shall
authorize the incurring of debts to finance capital projects by a majority vote of the district passed at an annual or special district meeting.
As an alternative, an interstate district may provide in its articles
of agreement that such a vote be passed by a specified percento-ge

greater than a simple majority but not to exceed 60 percent.
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Such vote shall be taken by secret ballot after full opportunity for debate, and any such vote shall be subject to reconsideration and further
action by the district at the same meeting or at an adjourned session
thereof As an alternative, an interstate district may provide in its
articles of agreement that such a vote be conducted by Australian
or official balloting under procedures set forth in the articles of
agreement, and that such vote be subject to any method of reconsideration, if any, which the interstate district sets forth in the
articles of agreement.
3 Contingency. Section 1 of this act shall take effect when a bill of the
Vermont general assembly incorporating substantially the same language
inserted by section 1 of this act becomes a law in Vermont and when it is
approved by the United States Congress. Section 2 of this act shall take
effect when a bill of the Vermont general assembly incorporating substantially the same language inserted by section 2 of this act becomes a law
in Vermont and when it is approved by the United States Congress. The
secretary of state of the state of New Hampshire shsdl certify that contingency provisions set forth in this section have been satisfied.
4 Effective Date.
I. Sections 1 and 2 of this act shall take effect as provided in section
3 of this act.
II. The remainder of this act shall take effect upon its passage.

SENATOR O'HEARN:

I

rise to

ask for your support of SB 199 as amended.

The Dresden school district composed of Hanover, New Hampshire and
Norwich, Vermont was the first interstate school district formed in the
country. It is governed not by New Hampshire or Vermont law, but by its
compact which was approved by the U.S. Congress. Any changes to the
compact must first be approved by both state legislatures and then by

many other school

districts, Dresden is dealing with a space
on construction bonds in the near future. Their
compact currently only allows bond votes to be held at a district meeting.
Bond votes pass or fail by the majority vote. Senate Bill 199 would allow
the Dresden voters to change their compact to permit official ballot voting and a greater than majority vote on the bonds. Both of these issues
were presented to the Dresden voters in a nonbinding referendum and
both received more than 60 percent support. If New Hampshire passes
this law, and Vermont passes a similar law, then the Dresden District
voters will have another vote to officially change their compact. This is
enabling legislation that is supported by the Dresden school board and the
Dresden voters. It increases local control of education. I encourage my
colleagues to support SB 199 as amended. Thank you.

Congress. Like
issue.

They need

to vote

SENATOR PRESCOTT: Which committee was this heard
SENATOR O'HEARN: This was heard in Education.
SENATOR PRESCOTT: Thank you very much.

in?

Amendment adopted.
Ordered to third reading.

HB

Senator O'Hearn moved to have
196, relative to the penalty for
ure to license a dog or renew a dog license, taken off the table.

fail-

Recess.

Out of Recess.
Senator O'Hearn withdrew her motion to remove

HB

196

off the table.
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HOUSE MESSAGE
of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

The House

SB 14, relative to the definition of "school" for the purpose of the universal service fund for schools and libraries.

SENATE CONCURS WITH HOUSE AMENDMENT
SB

14, relative to the definition of "school" for the purpose of the universal service fund for schools and libraries.

Senator O'Hearn moved concurrence.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

42, relative to charges for access to medical records.

SB

42, relative to charges for access to medical records.

SENATE CONCURS WITH HOUSE AMENDMENT
Senator Wheeler moved concurrence.

SENATOR WHEELER:

In the case of this bill, I was the prime sponand also the chair of the committee that heard it. I was asked if
I wanted to concur. I checked with the members of the committee and
we agreed to concur. I do think that part of the process, which I have
no reason couldn't be part of the process, is that if a bill comes back
for concurrence, that the sponsor of the bill be made aware of what
is happening. Thank you. Senate Bill 42 as it passed the Senate, said
that a patient would be entitled to copies of their medical records for
a charge which shall not exceed $5 for the first 30 pages or 50 cents
a page. The House amended the $5 to- $15 for the first 30 pages or 50
cents a page. Obviously $15 for 30 pages is 50 cents a page. It just
raised the original fee that we had passed in the Senate. Everyone
on the committee that heard it, and I, as the prime sponsor, all felt
sor

that that

was reasonable.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

169, relative to the procedure for appeal of a timber yield tax assessrelative to the notice of intent to cut.

ment and

SENATE CONCURS WITH HOUSE AMENDMENT
SB

169, relative to the procedure for appeal of a timber yield tax assessment and relative to the notice of intent to cut.

Senator Roberge moved concurrence.

Adopted.
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HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

61, establishing a procedure for

summary administration

of estates.

SENATE CONCURS WITH HOUSE AMENDMENT
SB

61, establishing a procedure for

summary

administration of estates.

Senator Gordon moved concurrence.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB 45, relative to the legislative oversight committee on electric utility
restructuring.

SENATE CONCURS WITH HOUSE AMENDMENT
SB 45, relative to the legislative oversight committee on electric utility
restructuring.
Senator Below moved concurrence.

SENATOR JOHNSON: I am the prime sponsor of SB 45. I would like
to refer to my notes. What the bill does is there are only six special contracts in the New Hampshire Electric Co-op territory. All six are ski
areas. During last year's enactment of electric deregulation for Public
Service of New Hampshire service territory, part of that law stated that
there shall be no changes in the total rates of customers taking services
under special contracts approved pursuant to RSA 378:18 for the duration of those special contracts, in effect as of May 1, 2000. This bill,
as amended, ensures that that section of law applies to all special contracts in New Hampshire, not just those in the Public Service of New
Hampshire service territory. There is no detrimental impact on residential taxpayers. Thank you Mr. President.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

LATE SESSION

CACR

16, Relating to: procedure for nomination and review of judges.
Providing that: judges shall be nominated and selected by an independent commission and reviewed every 10 years thereafter.

Question

A roll

is

on

final passage.

call is required.

SENATE JOURNAL

682

24

MAY

2001

The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, Roberge, Eaton, Fernald, O'Hearn, Francoeur, Larsen,
Gatsas, Barnes, O'Nell, Prescott, Klemm, Hollingworth, Cohen.
The following Senators voted No: McCarley, Flanders, Disnard,
D'Allesandro, Wheeler.
Yeas: 18 - Nays: 5
Adopted.

Adopted by the necessary

3/5 vote.

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House messages. Enrolled Bills and amendments and
that when we adjourn we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

HB

129, relative to amending condominium instruments governing assignment of limited common areas.

HB
HB

158, relative to the use of an artificial light to locate moose.

164, relative to exceptions to the confidentiality of certain departof employment security records.

ment

HB
HB

175, relative to the

amount

of the

homestead

right.

194, relative to municipal budget hearings, recommendations, and

reports.

SB

199, relative to the voting procedures for
tal projects in interstate school districts.

authorizing certain capi-

SB

201 -FN, creating a dedicated fund for the job training program for
economic growth and making certain changes to the program.

HB 219, relative to the rules of the road involving school buses.
HB 224, relative to persons who may sign nomination papers.
HB 245, relative to the duties and staff of the state geologist.
HB 260, establishing a commission to examine child care resources for
parents

who work hours

other than first shift.

HB 303-FN-A-L, relative to funding of training and certification of fire
and emergency medical service providers programs in the department of safety, extending certain motor vehicle license expiration
dates, and increasing certain motor vehicle license fees.

fighters

HB 370, relative to the regulation of the trapping by the fish and game
department.

HB

371, relative to fiscal impact statements for proposed administraprepared by the legislative budget assistant.

tive rules

HB

394, relative to short-term health insurance policies for certain
persons.

HB 403, relative to the effective date of special contracts for telephone
utilities.
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HB 416, relative to fire safety inspections for foster family homes.
HB 435, relative to assessment of service charges by municipalities and
counties that accept credit cards for
or other fees.

HB

payment

of local taxes, utility charges,

452, establishing a committee to study the reimbursement for ex-

penses of legislators.

HB 488, establishing a task force to study certedn issues regarding privacy.
HB 501, relative to licensure of foster homes and the duties of the department of health and human services advisory board.

HB

574, establishing a committee to study the recodification of laws
relating to the joint committee on legislative facilities and the application of the right-to-know law.

HB

594, establishing a committee to study the law on justification for
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors.

HB 595, relative to single producer licensing.
HB 610, allowing the sale of raw milk cheese and unpasteurized apple
cider in

New Hampshire.

HB 615, relative to the duties of motor vehicle inspectors.
HB 620, relative to arrangements between birth parents and adoptive
parents.

HB 639, relative to the preparation of town ballots.
HB 663, relative to lights on school buses.
HB 676-L-A, establishing a committee to study the creation of a regional
program

for collection

and marketing certain components of the munici-

pal solid waste stream.

HB 680, relative to foreign reinsurers.
HB 723, relative to vacancies in county offices.
HB 753, relative to exemptions from issuer dealer licenses for the sale
of securities.

HCR 5, urging the federal government to consider the impacts on New
Hampshire and the smaller

states of interstate waste legislation.

HCR

13, calling on the President and the Congress to fully fund the
federal government's share of special education services in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.
In

recess to the Call of the Chair.

Out of Recess.

HOUSE MESSAGE
The House

of Representatives has passed Bills with the following titles,
in the passage of which it asks the concurrence of the Senate:

HB 469-FN,

relative to the applicable

minimum wage

for

hourly em-

ployees.

HB
HB

550-FN, relative to destruction of information.
162-FN, ratifying the school board meetings and elections for
Mascoma Valley Regional and Bartlett School Districts.
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HB 498, relative to standards for records filed with a registry of deeds.
HB 587-FN, establishing a commission on the status of men.
HB 658-FN, relative to the homeless prevention fund.
INTRODUCTION OF HOUSE BILLS
Senator Francoeur offered the following Resolution:

RESOLVED,

that in accordance with the

list in

the possession of the

House Bills numbered 162-658 shall be by this resolution read a
and second time by the therein listed titles, and referred to the

Clerk,
first

therein designated committees.

Adopted.
First

and Second Reading and Referral

HB 469-FN, relative to the applicable minimum wage for hourly employees.

Executive Departments and Administration

HB 550-FN, relative to destruction of information. Judiciary
HB 162-FN, ratifying the school board meetings and elections for Mascoma
Vadley Regional £ind Bartlett School Districts. Public Affairs

HB 498, relative to standards for records filed with a registry of deeds.
Public Affairs

HB 587-FN, establishing a commission on the status of men. Internal
Affairs

HB 658-FN, relative to the homeless prevention fund. Executive Departments and Administration
2001-1300-EBA
08/01

Enrolled Bill Amendment to HB 107
The Committee on Enrolled Bills to which was referred HB 107
AN ACT naming a certgdn bridge in the town of Milford and naming the
LaMott Wing at the Glencliff Home for the Elderly
Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 107
This enrolled bill amendment makes a technical correction to section
3 of the

bill.

Enrolled Bill

Amendment

to

HB

107

Amend

section 3 of the bill by replacing line 4 with the following:
under sections 1 or 2 of this act shall be approved by the department of
transportation.

Senator Pignatelli moved adoption.

Adopted.

2001-1226-EBA
05/10

Enrolled Bill Amendment to
The Committee on Enrolled Bills to which was

AN ACT

HB

255

referred

HB

255

establishing a committee to study the practice of "body works."
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Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 255
This enrolled bill amendment makes a technical reference correction.
Enrolled Bill Amendment to HB 255

Amend

section 1 of the bill by replacing line 3 with the following:
Therefore, the general court recommends the formation of a committee
to study the practice of

Senator Pignatelli moved adoption.

Adopted.

HOUSE MESSAGE
of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

The House

SB

11,

extending the reporting date of the committee to study and identhe duties of the fish and game commission.

tify or establish

SB

12, relative to applications for the cooperative fencing program
in the fish and game depart-

and the depredation permit program
ment.

SB

15, extending the reporting date for the commission
of community-technical education.

SB

23, relative to the

amount

of interest on late paid property taxes

which may be waived by the tax

SB
SB

on the status

collector.

25, relative to preliminary breath tests.
27, allowing the state to apply for review of a state prison sentence
court's review division.

by the superior

SB 33, relative to the definition of "campsite."
SB 35, relative to a term for the chief justice of the supreme court.
SB 37, extending the reporting date for the committee studying prescription drug access.

SB

40, changing the method by which the insurance department assesses insurers to fund its administration fund.

SB 44, relative to false academic documentation.
SB 49, establishing a committee to study the creation of a landlord-tenant mediation project.

SB

50, relative to the

abatement of taxes in unincorporated towns or

unorganized places.

SB

63, relative to administration of estates
ecutors.

and

filing of wills

SB
SB

85, relative to collateralization of municipal trust funds.

SB
SB

92, relative to the distribution of special education funds.

by ex-

89, establishing a committee to study methods of strengthening and
clarifying the comprehensive shoreland protection act and its application.

150, relative to

tal disabilities.

community

services for persons with developmen-
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HOUSE MESSAGE
of Representatives refuses to concur with the Senate in the
passage of the following entitled Bill sent down from the Senate:

The House

SB

73, relative to benefits awarded a surviving spouse of a police officer
or firefighter killed in the line of duty.

HOUSE MESSAGE
The House of Representatives concurs with the Senate in its amendments to the following entitled Bills sent down from the Senate:
HB 107, naming a certain bridge in the town of Milford.

HB

142, establishing a committee to study encryption of confidential
information.

HB

143, establishing a committee to address the problem created by the
shortage of health care personnel and support staff in New Hampshire.

HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law.

HB

367, relative to the establishment of a town forest in the town of

Randolph.

HB

369, relative to driving in highway construction and maintenance

areas.

HB 433, clarifying the duties of the oversight committee on health and
human

services.

HOUSE MESSAGE
The House of Representatives concurs with the Senate in its amendments to the following entitled Bills sent down from the Senate:

HB

166, requiring the gas utility restructuring oversight committee to
study gas and hazardous substance pipeline safety.

HB

203, allowing a psychiatric/mental health nurse practitioner employed under contract with the department of corrections to be indemnified and defended by the state under the same conditions as psychiatrists.

HB 532, establishing a committee to study the adequacy of funding for
the continued universal distribution of children's vaccines.

HB

569, establishing a committee to study the information, training,
and support needs of family caregivers in New Hampshire.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Bills sent down from the Senate:

SB

13, relative to the duties of a school

and nutrition programs.
SB 55, creating a commission
chitecturally secure facilities
service juveniles.

nurse and relative to school food

to study the need for and location of arand community shelter care facilities to

SB 59, relative to the inclusion of a signature declaration
tion statement on teacher certification applications.

SB

and

verifica-

71, establishing a study committee relative to the regulation and
compensation of persons licensed under the real estate practice act.
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SB 93, establishing a committee to study the pubUc health and environmental benefit of requiring stationary and mobile sources that burn virgin petroleum products or coal to comply with the requirements of the air
toxic control act.

SB 123, establishing a committee to study how information regarding
private individuals is obtained, maintained, and employed by the division of children, youth and families.

SB

131 -FN, establishing a study committee relative to charitable bingo

operations.

SB

136, establishing a committee to study the use of multi-disciplinary

team investigations of child abuse and neglect

allegations.

SB

156, relative to the suspension of drivers licenses of persons under
20 years of age.

LATE SESSION
Senator Francoeur moved that the business of the day being completed that the Senate now adjourn until Thursday, May 31, 2001 at
10:15 a.m.

Adopted.

Adjournment.

May

31,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by the Reverend, David R Jones, Senate Chaplain.

a group of wealthy financiers and indusan exclusive private country retreat for themselves and
their families on a huge man-made lake in the mountains of western
Pennsylvania. A fairly primitive and not very large earthwork dam was
the only thing that held back that private lake - preventing those millions of gallons of water from cascading down the narrows Conemaugh
Valley. The people above that dam and the people below it were oblivious to the rain that had been falling all through May, 1889. The people
above the d£un didn't feel any great threat to themselves, and the people
below were either unaware or just did not want to think about it. On this
date. May 31 of that year, the little old dam broke loose, and with it, all
hell, and the Johnstown flood wiped out 2,000 unsuspecting souls in about
30 minutes. In my calling, I need to not worry about repairing the docks
until I have decided what to do about the dam. That need is probably

Back

in the nineteenth century

trialists built

true in your calling too.

Let us pray:
Give to us, O Lord, the skills of an engineer, the foresight of a trend
analysts, the passion of a preacher, the prudence of a tightwad accountant and the tenderness of a parent with a child, so that we may shore
up the dam and protect all the docks as well.
Amen.

Senator Gatsas led the Pledge of Allegiance.
Senators Gordon and Larsen are excused for the day.
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NOTICE OF RECONSIDERATION
Senator Francoeur served notice of reconsideration on HB 488, establishing a task force to study certain issues regarding privacy.

COMMITTEE REPORTS

HB

443, relative to a state energy plan. Energy and Economic Development Committee. Vote 5-0. Ought to pass with amendment, Senator
Below for the committee.

2001-1346S
03/04

Amendment

to

HB

443

Amend the title of the bill by replacing it with the following:
AN ACT relative to a state energy plan and relative to road toll fees for
vehicles powered by alternate energy sources.

Amend

bill by replacing all after section 3 with the following:
4 Road Toll Fees for Vehicles Powered by Alternate Energy Sources;
Refunds. Any person who has prepaid a road toll fee for a vehicle powered by alternate energy sources pursuant to RSA 260:52, XVIII shall
be entitled to a prorated refund, consistent with the provisions of RSA
260, of the fee paid for the portion of the year following the effective date

the

of this section.

5 Repeal.

The following are repealed:

RSA 259:3-c, relative to definition of alternative energy sources.
II. RSA 260:52, XVIII, relative to road toll fees for vehicles powered
I.

by alternate energy sources.
6 Effective Date.
I. Sections 4 and 5 of this act shall take effect July
II.

The remainder

of this act shall take effect

upon

1,

its

2001.
passage.

2001-1346S

AMENDED ANALYSIS
requires the governor's office of energy and community services, in consultation with the public utilities commission and other
state agencies, to prepare a state energy plan covering a 10-year period. This bill authorizes the governor's office of energy and community services to expend up to $100,000 to be provided by jurisdictional
electric distribution utilities, to complete the plan. This bill also repeals
the definition of alternative energy sources and the provision requiring prepayment of road toll fees for vehicles powered by alternate
energy sources.

This

bill

SENATOR BELOW:

This bill requires the Governor's Office of Energy
and Community Services, in consultation with the Public Utilities
Commission and other state agencies to prepare a comprehensive energy plan for electric power and natural gas. Traditionally, utilities
were responsible for developing least cost energy plans and integrated
resource plans. With the restructuring of the electric power and natural gas industries, market forces will play a larger roll in determining relative supply prices and investment decisions. Nevertheless, a
comprehensive state energy plan would provide information that will
enable state government to monitor these market forces and help ensure that the market outcomes serve the public interest. The plan will
be consistent with policies established by the legislature, especially
the statutes affirming least cost planning, directing restructuring and
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authorizing rate reduction financing. The plan will include a projection
of supply and demand, and assessment of the transmission and distribution infrastructure, and analysis of siting requirements, a study of
fuel diversity for electric generation and an analysis of energy efficiencies and conservation measures and their role in the future energy
needs of the state. The scope is manageable, yet broad enough to capture all aspects of energy policy. The bill authorizes the Governor's Office of Energy and Community Services to spend $100,000 on developing such a plan. The cost of this will be funded from the energy efficiency
portion of the systems benefit charge being collected by the electric distribution utilities. There is an amendment to the bill, by the committee
on page five of your calendar. The amendment does not affect the main
part of the bill as amended by the House, but addresses an energy policy
issue that arose at the public hearing. We were somewhat surprised to
realize that owners of alternative fuel vehicles, including the new gaspowered hybrids - are being charged double the registration fees of
conventional vehicles, presumably because they escape the gas tax.
But the hybrid gas-electric vehicles do not escape the gas tax, they
just happen to be very fuel efficient. Their only source of energy is
the gas spot at the pump. The amendment repeals the higher charge
against alternate fuel vehicles and allows a refund to owners who
have paid double registration fees this year on a prospective basis
from the date of the bill's enactment. President Bush in his proposed
National Energy Policy calls for tax credits and incentives to encourage energy alternative fuel vehicles. The committee agreed that we
should be encouraging energy efficiency and these kinds of alternative fuel vehicles and not discouraging them. Therefor, the committee unanimously recommends
443 ought to pass.

HB

SENATOR HOLLINGWORTH:

rise in support of this as well. Several
years ago, the Senate and the House passed a bill on alternate fuels that
gave tax credit. Unfortunately, the federal government did not, at that
time, allow us to move forward to tax both federal vehicles as well as
our own, and it would have been on a fleet of more than 50. We have the
support of most of the transport people that had fleets of 50, such as the
express vehicles that we receive our products at home with. So I was
very pleased that we passed that, but unfortunately, it did not come to
pass because of the federal regulations. It appears now, that the action
that may be taken at the federal level, that we will again, be able to
move forward on something like that. I had intended to request, in specific language, that that be part of the energy study, but decided that
with the language that is there, that it does allow that and I was assured
that it did, and that it would be looked at. I also had some concerns about
making sure that if we were to move forward with saving energy, we
would not be looking at future nuclear sites unless we had a safe storage of high level waste. I understand that that can also be part of the
study that the committee will be conducting.

Amendment
Ordered to

I

adopted.

third reading.

HB

543-FN, establishing the division of ports and harbors within the
Pease development authority and transferring all functions, powers, and

New Hampshire state port authority. Energy and Economic
Development Committee. Vote 3-2. Ought to pass, Senator Johnson for
duties of the

the committee.
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HB

543-FN, estabhshing the division
Senator Johnson moved to have
of ports and harbors within the Pease development authority and transferring all functions, powers, and duties of the New Hampshire state
port authority, laid on the table.
Recess.

Out of Recess.
Question is on the tabling motion.
A roll call was requested by Senator McCarley.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Bums, Johnson, Boyce, Flanders,
Roberge Eaton, O'Hearn, Francoeur, Gatsas, Barnes, Prescott,

Klemm.
The following Senators voted No: Below, McCarley, Disnard,
Femald, Pignatelli, O'Neil, D'Allesandro, Wheeler, HoUingworth,
Cohen.
Yeas: 12

-

Nays: 10

Adopted.

LAID

ON THE TABLE

HB

543-FN, establishing the division of ports and harbors within the
Pease development authority and transferring all functions, powers, and
duties of the

New Hampshire

state port authority.

ELB 740, relative to decommissioning of nuclear electric generating facilities. Energy and Economic Development Committee. Vote 5-0. Ought
to pass. Senator Below for the committee.

SENATOR BELOW: House Bill 740 is very good for the ratepayers and
taxpayers of New Hampshire. It will allow Seabrook to be sold to a nonutility owner, who will take on the risk of operating and decommissioning the plant. The risk, which is now borne by New Hampshire ratepayers,
to a large extent. The proceeds from the sale of the plant will reduce
stranded costs for PSNH, Granite State Electric and New Hampshire
Electric Co-op Ratepayers. The legislation will allow for Seabrook to
yield a higher price by updating the outdated law on decommissioning.
It will also protect the citizens of New Hampshire, in the event that the
plant shuts down early. It makes it clear that the state, itself, will not
be responsible for the cost of decommissioning. Specifically, the bill does
provide a financial assurance provision, requiring the new owner of
Seabrook to provide a guarantee that in the event of an early shut down,
there will be enough money in the fund to begin decommissioning on the
funding date, which is specified by the Nuclear Decommissioning Finance Committee. This guarantee is required of the new owner, at the
time of the purchase of the plant, as well as initial top off of the Decommissioning Fund, so that by the Funding date, there will be sufficient
funds to at least achieve the minimum Nuclear Regulatory Decommissioning Requirements. This bill took a lot of hard work on the part of
the 11 different owners of the Seabrook Plant, Consumer representatives, the NDFC, and members of the Senate and House, particularly
Senator HoUingworth and Representative Bradley worked very hard on
this bill, starting last November, as well as the House Science and Technology and Energy Committee, which had ten work sessions on this bill.
Because of the complicated nature of this bill, the counsel for the NDFC,
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put together a set of annotations providing some examples of how different sections of the bill might work, and provides explanations, which
should be very helpful in implementing the new law. There may be a
couple of places where there is some ambiguity or some inconsistency
in the annotations, to the extent that the annotations could be used to
justify a weakening of the legislation. I do not think that they should
be relied upon, but rather the plain language and reading of the bill,
which is well crafted, should be used. Just to clarify an example of this,
this is the definition of "funding date", which is found on page three of
the bill, lines 24 & 25. It states that the funding date, which is a date
to be determined by.
"it means the date established by the committee,
at which time the fund shall have sufficient monies to complete the commission." That seems pretty straightforward. I think that the understanding is that by the funding date, there should be money, not only
to begin decommissioning, but to also carry it through to completion, on
some timetable determined by the decommission, but beginning at that
funding date, and not have to wait, perhaps, many years later to begin decommissioning. I would urge your passage of this bill, which has
unanimous support by the committee. Thank you.
.

.

SENATOR HOLLINGWORTH: As

most of you know,

I

have been

in-

volved with Seabrook from the very beginning, including enacting the
original statute, which establishes the Nuclear Decommissioning Finance Committee. I participated in drafting HB 740 to revise the statute and work closely with the towns of Hampton, Hampton Falls and
Seabrook, to craft a bill that would make it likely, that the plant could
be sold at a good price, and to also make sure that the monies for decommissioning would be there. House Bill 740 protects the residents of
the seacoast and all of New Hampshire, by requiring the new owner of
the Seabrook Plant, to guarantee that there is enough money to decommission the plant and restore the site for future use, in commercial use,
and industrial development, even in the event of an early shutdown. The
process of this bill will enable us to broker an agreement on Seabrook
that would ensure money is available to properly utilize the rusting hulk
that is there that many of you have seen. This bill enables a new chapter of Seabrook to begin. I would encourage everyone to support this bill.

Adopted.

Ordered to third reading.

HJR 5, encouraging the use of renewable energy systems in new or rehabilitated state buildings.

Energy and Economic Development Commit-

Vote 5-0. Ought to pass with amendment, Senator Below for the
committee.
tee.

2001-1348S
08/09

Amendment
Amend the

to

HJR

5

resolution by replacing all after the title with the following:
Whereas, the cost and performance benefits of incorporating renewable energy technologies such as daylighting, photovoltaics, active solar
water heating, or wind, biomass and hydroelectric energy systems in
state construction projects have been evaluated and recommended in
other states; and
Whereas, over the life of a building, the energy cost savings due to the
use of renewable energy systems may outweigh increased construction
costs;

and
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Whereas, policies that require or encourage the consideration of renewable energy options in the construction or rehabilitation of state buildings
are a potentially important mechanism for promoting the increased use
of renewable energy in other areas of the state; and
Whereas, current regulatory codes affecting construction do not adequately facilitate the use of renewable energy technologies in the construction or rehabilitation of buildings; now, therefore, be it
Resolved by the Senate and House of Representatives in General Court
convened:
That the general court hereby encourages the evaluation and use of
renewable energy options in the construction and rehabilitation of all
state buildings where feasible; and
That the general court encourages the revision of regulatory codes £iffecting construction to better accommodate the use of renewable energy
technologies in the construction or rehabilitation of buildings.

SENATOR BELOW:

This House Joint Resolution encourages the installaand application of renewable energy systems - like solar and wind
power - in the construction and rehabilitation of state buildings. It is a
request of the committee to study methods to promote the use of renewable
energy established in 1999 sind extended in 2000. The resolution compliments the building energy conservation initiative begun by the Governor's
Office of Energy and Community Services in 1997. This program identifies
opportunities to conserve energy and resources in the operation of state
buildings and applies efficiency measures where practical. Five hundred
buildings have been targeted for potential net savings of $2 million to $4
million a year. House Joint Resolution 5 encourages the state to lead by example in achieving efficiencies and savings from the use of renewable energy sources. The committee does recommend an smiendment which simply acknowledges that energy cost savings do not always or necessarily
outweigh higher construction costs by changing the first or the second
"whereas resolution" lines, four and five of the bill fi-om sa3dng that "the
use of renewable energy systems "far" outweigh any increased construction
costs and chsmges it to read use of renewable energy systems "may" outweigh increase construction costs. The committee unanimously recommends
that HJR 5 ought to pass with amendment. Thank you.
tion

Amendment adopted.
Ordered to third reading.

HCR 12, requesting that the federal government authorize greater state
regulation of gas pipelines and pipelines carrying other hazardous substances. Environment Committee. Vote 5-0. Ought to pass. Senator Below for the committee.

SENATOR BELOW: I speak in support of HCR 12. This resolution requests that the federal government clarify that the regulation of pipelines carrying gas and other hazardous substances be integrated with
concurrent state and federal oversight and that congress include funding to support states with delegated authority to enforce federal standards. There is growing concern about the safety of pipelines that run
through New Hampshire and it is important that the states have some
control over these pipelines so that we can assure ourselves that we are
doing all we can to reasonably avoid a disastrous pipeline explosion. The
Committee on Environment has voted unanimously ought to pass and
I ask the full Senate for its support. Thank you.
Adopted.
Ordered to third reading.
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medical cost coverage for motor vehicle
3-0. Rereferred, Senator

Committee. Vote

Recess.

Out of Recess.
Senator Flanders moved to have
cal cost coverage for

HB

motor vehicle

153, lowering the

minimum medi-

liability policies, laid

on the

table.

Adopted.

LAID ON THE TABLE

HB

153, lowering the

minimum

medical cost coverage for motor vehicle

liability policies.

HB 229, relative to third person liability under the workers' compensation law. Insurance Committee.

SPLIT REPORT: Inexpedient to legislate,

Senator Flanders for the com-

mittee. Vote 2-2

SPLIT REPORT: Ought to

pass, Senator Francoeur for the committee.

Vote 2-2

SENATOR FLANDERS: Mr. President and members of the Senate, I
stand to speak on HB 229 that it be inexpedient to legislate. As you can
see, this is a split decision. An awful lot of conversation and discussion
has gone into this bill. It is strictly an insurance bill. I think that it goes
further than an insurance bill, about a person's right to protect themselves. If I may just take a minute. In the state of New Hampshire,
under the present statute, you cannot sue a fellow employee. So if two
people are riding together, and they are going somewhere together, and
they are employed by the same person, and have an accident, you cannot sue the driver of that car. Let me give you an example, if I may. If
Dan and I were going out to look at a site, as a member of the Senate,
and Dan's riding with me, and I blow a stop sign and he gets hit and
seriously injured, he must... I repeat, he must contact the workers' compensation. If we back up for a minute, and I come to the same stop sign,
and somebody else comes through a stop sign and hits Dan, he has the
right to collect his workers' compensation and he also has the right to
go to a third party automobile policy of the car that struck him. Uninsured motorist is for people who are not property insured. If the statute tells me that I can't sue somebody, I believe that they are not properly insured. We don't want to get. .we do not want to change the statute
to sue fellow employees. But if I go out and I buy myself a policy to say
that if I am injured, I want to be able to collect under this policy, and
that is what it is for, I should be able too. If we pass this bill, then you
cannot collect uninsured motorist insurance in a situation where you
are riding with a fellow employee. Now it doesn't happen very often.
The other concern that I have is as a new member of this body, too
many times people want to fix something and they come to us as legislators to fix it. Now if the insurance companies do not want to cover
this, change your policy. Write it in your policy that you don't want it
covered. Don't come and fill up our RSA books with something about
uninsured motorists and fellow employees. So I ask you to vote for this
motion of inexpedient to legislate, and leave the law like it is. It is not
a big problem. I don't think that it is broke. So I ask you to vote inexpedient to legislate. Thank you.
.
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Senator Francoeur moved to have HB 229, relative to third person
under the workers' compensation law, laid on the table.

li-

ability

Recess.

Out of Recess.
Motion

failed.

SENATOR FRANCOEUR:

Mr. President and those who have been in the
Senate have probably heard this argument before. I believe that it was
two years ago, when this bill was before us at that time. This relates
back to the worker's compensation case. It was a case where there was
an individual who was working for a company and there was a company
loader loading a company dump truck. The individual in the dump truck
sustained injuries from the loaded material into the vehicle. That individual sued the company under the uninsured motorist, for the loader
that was the same company, loading this vehicle. Both employees, both
are company vehicles, and here comes this case of an uninsured motorist. So the question that I asked two years ago, who is the uninsured
motorist? TAPE CHANGE There was a Supreme Court case on it. It
pretty much said that if you don't take it out of the covenant under either workers' compensation or under uninsured motorists, that the legislature has to make it more explicit. It is a bill that we have heard before
in the past, and that is what it does. This bill says, listen, if you are
working, you are covered under workers' compensation. That is what this
bill before you today does. This bill was introduced in order to clarify
what seems to have been a rather confusing issue in recent years. As
most of us are well aware, there are certain requirements set forth in
our constitution for those of us... which call for clarification of existing
law regarding workers' compensation and third parties. Currently, private insurers can be used as a remedy for workers' compensation claims,
in which the claim is not completely covered by workers' compensation.
If we think that the situation in which employees can turn to private insurance for work related accidents is a problem, we should reform the
workers' compensation law instead of forcing insurance carriers to provide the remaining compensation in the uninsured motorists. Half the
committee recommended this bill as ought to pass and I would ask the
Senate to do the same.

SENATOR WHEELER: I rise in support of the... it was a split decision.
Senator Francoeur said half the committee recommended ought to pass
and the other half recommended inexpedient to legislate. I rise in support of that motion. We did have this bill before us in the last session
and we also defeated it in the last session. It has come back again. I could
not do a better job than Senator Flanders did. I was really impressed
at how quickly he grasped the essence of this issue. House Bill 229 is,
as Senator Francoeur said, aimed at overturning a New Hampshire
Supreme Court decision: Gorman versus the National Grange Mutual
Insurance Company. The Supreme Court ruled that when an employee
is injured by a third party while the employee is in an automobile, the
injured employee may collect for damages under his or her uninsured
motorist coverage. This uninsured motorist coverage is purchased by the
automobile owner for such protection. Enactment of this bill would eliminate the ability for the injured employee to use his or her uninsured
motorist coverage, which they have already paid for, thereby limiting the
injured party to workers' compensation only. Remember that New Hampshire law prohibits an employee from being able to sue a fellow em-

SENATE JOURNAL

31

MAY

2001

695

ployee. With that hmitation in place, the only other option that the injured party can pursue, is workers' compensation, but, because of limitations on workers' compensation benefits, there are no awards for pain
and suffering, and only 60 percent of the income. The worker is not made
whole, but if the injured employee has uninsured motorist coverage, the
injured party may pursue a claim under that coverage. We are still trying to get that person made whole. If successful, the injured party would
receive additional benefits while having to reimburse the workers' compensation carrier for benefits that it may have paid. They are not double
dipping, they can't get both. They have to reimburse workers' compensation. Keep in mind the injury to the employee was not his or her fault,
it was caused by the action of a third party. I urge your defeat of this
motion which would hurt all of our constituents.

SENATOR FRANCOEUR: Senator Wheeler, I am glad that you mentioned the court case. Can you tell me which party was uninsured in it?
Was it the loader that the company owned or the dump truck that the
company owned?

SENATOR WHEELER: The issue is that there were... the employee could
it makes them... considered to be uninsured. That was the
premise behind the Supreme Court's decision.

not sue, so

SENATOR FRANCOEUR: Would

me that the company
had insurance on all of the vehicles?
SENATOR WHEELER: I honestly don't know whether the company
owned both vehicles and had insurance, because I don't think that is
the essence of this bill. The essence of this bill is to enable you to use
the insurance that you have paid for.
owned both

you agree with

vehicles and that they

SENATOR HOLLINGWORTH:

I

am

also a

member

of the Insurance

Committee and unfortunately, I was called out of the room and was
unable to register my vote. I would like to make it clear that my vote
would have been... it would have caused the committee's report to have
a 3-2 in support of inexpedient to legislate. We have seen this bill,
those of us who have been around for a while, before. I would ask your
support of what would have been the majority of the committee, and
make this inexpedient to legislate. I want to make it clear, that as a
businesswoman, what this bill would do to an employer. They would
face increased cost of losses under the workers' compensation coverage, which can negatively affect the employers workers' compensation

premium.

SENATOR DISNARD: I have a concern that if I wish, as a private individual, or if I were a family man, which unfortunately, I am not, that
this bill would take away my right to protect my family... maybe have
traditional insurance, traditional income, that would certainly be higher,
than taking care of three or four children, wouldn't be able to afford it.
That is why I purchased it. If I had that opportunity, I don't think that
opportunity should be taken away from me or a family man or lady, with
children.
on the motion of ought to pass.
A roll call was requested by Senator McCarley.
Seconded by Senator Wheeler.
The following Senators voted Yes: Burns, Boyce, Roberge, Eaton,
Question

is

Francoeur, Gatsas, Barnes, Klemm.
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The following Senators voted No: Johnson, Below, McCarley,
Flanders, Disnard, Femald, O'Heam, Pignatelli, O'Neil, Prescott,
D'Allesandro, Wheeler, Hollingworth, Cohen.
Yeas: 8

Motion

-

Nays: 14

failed.

Question in on the motion of inexpedient to legislate.
Adopted.

Committee report of inexpedient

to legislate is adopted.

HB 295-FN, relative to medicaid recoveries from third party settlements.
Insurance Committee. Vote 4-0. Rereferred, Senator Wheeler for the committee.

SENATOR WHEELER: While we believe that this bill has merits and
potential benefits to the people of our state, there are few concerns that
the committee feels need further study. For this reason, we recommend
that the bill be rereferred. Thank you.
Adopted.

HB 295-FN is rereferred to the Insurance Committee.
HB 304-FN, relative to insurance coverage for prostate cancer testing.
Insurance Committee. Vote 4-0. Inexpedient to legislate. Senator Burns
for the committee.

SENA.TOR BURNS: The

bill

was recommitted

to the

Insurance Commit-

tee this week at which time we heard further testimony from supporters
of the bill. After careful reconsideration, the committee stands by its recommendation of inexpedient to legislate. Frankly, the legislature should
not be tampering in the field of medicine and prevention, when the field
is already adequately covered by physicians and practitioners who are
experts on what they do. Medical science is always moving forward with
new technology and practices and are available on a routine basis. Putting medical practice requirements into statute would serve only to inhibit
the practice of safe prevention. The Insurance Committee unanimously
recommends this bill as inexpedient to legislate. I encourage the full Senate to do the same.

SENATOR BOYCE: Senator Burns, I am just curious, this bill seems to
be doing two things. One is to create a chapter called "Men's Health Care."
The other is to put into that chapter, this coverage for the prostate cancer, which only applies to men. Now are there in the statutes, any similar sections that apply only to women's health care, and similar sections
that apply to testing or care or similar services for diseases that only affect

women?

SENATOR BURNS:

I have to admit that I am not sure that we heard sort
of what I thought was conflicting testimony on that. Maybe someone else
in the committee could answer that. But it was very clear that this isn't
needed. That men get the testing that they need if their doctor recommends
it. In fact, the members that were testifying for it, stayed afterwards and
thanked us and told us that they had done what they wanted to do. They
brought it to the forefront and got a lot of attention and were very happy.

SENATOR DISNARD: Senator Burns, would you believe that I am one
of the few men that have had a prostate operation? And would you believe that Medicare does not cover a blood test for an annual checkup
for that particular part of my body?
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would believe that is why most of us carry suppleknow that I have had more tests myself than I
thought was necessary, but my doctor recommended them, and the in-

mentary insurance.

I

I

surance company paid for them.

SENATOR DISNARD:

hope that you will understand how I will answer
your background. You, as an insurance man. I
talking about Medicare, not purchasing insurance.
I

this question, realizing

am

SENATOR BURNS:
which you and

I

I have the insurance that all state employees carry,
are both eligible to belong to. They have been paying

my test.
SENATOR DISNARD:

for

I think that you missed my point. I also have that.
a female can have chest mammograms, I think that the men under
Medicare, should also have the ability through Medicare, to have a pros-

But

if

tate check.

SENATOR BURNS:
gram, but maybe

I

I

don't think that we can legislate a federal prostand corrected.

will

Recess.

Out of Recess.
Senator Francoeur moved to have HB 304-FN, relative to insurance
coverage for prostate cancer testing, laid on the table.

Adopted.

LAID ON THE TABLE
HB 304-FN, relative to insurance coverage for prostate cancer testing,
HB 218-FN, relative to the motor vehicle road toll law and motor vehicle registration fees. Transportation
pass. Senator Eaton for the committee.

SENATOR EATON:

This

is

Committee. Vote

a very important

bill to

3-0.

Ought

to

start restoring the

highway fund. House Bill 218-FN is relative to the motor vehicle road
toll law and motor vehicle registration fees. House Bill 218 was requested
by the Department of Safety and contains an increase in registration fees
by 50 cents per month. This is the first increase in registration fees since
1989. The revenue generated by this increase in fees is designed to fill
a shortfall in the Highway Trust Fund. Also, the revenues will be used
to hire additional highway inspectors. With these additional inspectors,
the weigh stations will be open full-time. The rest of the bill is merely
housekeeping and contains no substantial issues. The Transportation
Committee unanimously recommends that HB 218 be ought to pass.

Thank

you.

SENATOR BOYCE:

Senator Eaton, something has troubled

me

about

We

this from the first time that I have heard about it.
are raising the
fees on motor vehicles under 73,000 pounds or under 8,000. It is 8,000
or under.
are wanting to use that money to increase the inspection

We

on vehicles over that weight. I am just not sure that the correlation is
there. Are we doing one because of the other or... I am just not sure what
the purpose is?

SENATOR EATON:

I apologize for not having the other information that
committee, but we had a readout as to what the trucks
or vehicles over 8,000 pounds give back in tEixes. A tremendous amount
has been raised in the past. As I said, the vehicles under that weight
amount have not been raised since 1989.

was given

to the
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just appears to me that because this is all in one
me that we are taxing the people who drive cars
to do something on... as Howie Carr in Boston calls them, "Big scary
trucks". I am just not sure that the balance is there. If this is just to
increase the Highway Trust Fund, I am not sure that even that goes all
the way, because it seems to me, that a lot of the damage done to the
roads that need to be repaired, would be from the vehicles over that
weight. I am just not sure why we are not increasing all the way across
the board? If we need to increase the trust fund to do repairs and inspections and whatever else needs to be done with the trust fund, I am just
curious as to why we are only doing it with mostly cars, whereas we are
not doing anything to increase the trucks?

SENATOR BOYCE:

bill

here,

it

It

appears to

SENATOR EATON: I would have to say that was probably brought in
the committee hearing. I have to turn that over to Senator Flanders
because I was in Senate Finance with you that morning. I would say that
trucks do a lot of the damage. All the vehicles use the roads, of course.
They pay an inordinately higher amount of taxes. I see that Senator
Flanders has a statement on that because he was chairing the hearing.
SENATOR FLANDERS: We had

a lot of testimony. The main testimony,
is that there have been increases in the trucks fees in the recent past. I believe that it was a 1998
Volvo Tractor Trailer type unit, to register the trailer in the state of New
Hampshire, when all of the taxes were paid, it was in the vicinity, if my
memory is correct, is $6,500. So we felt, based upon transportation, and
the road transportation in New Hampshire, there was no need to increase trucks at this time. There has been no increase on automobiles
since 1989. Our feeling was that this protects the person driving with
the TAPE INAUDIBLE because the trucks are going to be inspected and
there will be safer trucks on the road and therefore, the connection is
that we are going to try and protect. .if you go by these truck stops, they
are never manned. I am not sure that they should be manned 24 hours
but that is for somebody else to decide. But basically, we did not go up
on trucks because they are being taxed... especially with gasoline going
up and that type of thing, we didn't want to hurt the trucking business.
to

answer your question. Senator Boyce,

.

SENATOR MCCARLEY: We also certainly did receive support in terms
of the trucking industry indicating that they think that it is good that
they increased inspections. It is time to make sure that some of these
trucks that may be causing particular damages or whatever, are inspected.
So there was further support from them, certsiinly, that we should be doing
the inspections.
Adopted.
Referred to the Finance Committee (Rule #24).

Recess.

Out of Recess.

SUSPENSION OF THE RULES
Senator Eaton moved that the Rules of the Senate be so far suspended
as to allow a committee report not previously in the calendar.

Adopted by the necessary

HB

2/3 vote.

310, setting the rate for the medicaid enhancement tax for the biennium ending June 30, 2003. Ways and Means Committee. Ought to
pass. Senator D'Allesandro for the committee.

SENATE JOURNAL

SENATOR D'ALLESANDRO:

31

MAY

2001

Because of an oversight, this

699
bill

was

to

be done by May 30'^. The effective date would have been May 30'^. The
only thing that our amendment does is it changes the effective date to
immediately upon passage. So that is the only change. What the bill does
is it extends the Medicaid tax on hospitals. It is something that we have
to do every biennium. So I would appreciate your support. This bill has
to get across to the House today and we would like to get it finished
today. It is very important for us, in terms of our budget process. Thank
you very much, Mr. President.

Recess.

Out of Recess.
Adopted.
Senator D'Allesandro offered a floor amendment.
Sen. D'Allesandro, Dist. 20
Sen. Eaton, Dist. 10

2001-1401S
09/10

Floor Amendment to

Amend

the

bill

by replacing

all after

HB

310-FN-A

the enacting clause with the

fol-

lowing:
1 Rate of Tax for the Biennium Ending June 30, 2003. Notwithstanding the provisions of RSA 84-A:2 requiring the legislature to set the rate
of the tax on or before May 30, the rate of the medicaid enhancement tax
for the period beginning July 1, 2001 and ending June 30, 2003, imposed
under RSA 84-A:2, is 6 percent upon the gross patient services revenue
of every hospital.
2 Effective Date. This act shall take effect upon its passage.

2001-1401S

AMENDED ANALYSIS
This bill sets the biennial rate for the medicaid enhancement tax, as
required by RSA 84-A:2, at 6 percent upon the gross patient services
revenue of every hospital.
Floor

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

SUSPENSION OF THE RULES
Senator Eaton moved that the Rules of the Senate be so far suspended
as to allow a committee report not previously in the calendar.

Adopted by the necessary

2/3 vote.

HB 375, relative to sources of funding an adequate education. Ways and
Means Committee. Ought
for the

to pass

with amendment. Senator D'Allesandro

committee.

2001-1400S
09/10

Amendment
Amend

the

AN ACT

title

of the

bill

to

by replacing

HB
it

375

with the following:

establishing a low and moderate income homeowners property
tax relief program and extending the temporary rate of the

communications services

tax.
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the enacting clause with the

fol-

lowing:
1

New

Low and Moderate Income Homeowners Property
Amend RSA 198 by inserting after section 55 the following

Subdivision;

Tax

Relief.

new

subdivision:

Low and Moderate Income Homeowners Property Tax Relief
198:56 Definitions. In this subdivision:
I. "Commissioner" means the commissioner of the department of revenue administration.
II. "Homestead" means the dwelling owned by a claimant or, in the
case of a multi-unit dwelling, the portion of the dwelling which is owned
and used as the claimant's principgd place of residence and the claimant's
domicile for purposed of RSA 654:1. "Homestead" shall not include land
and buildings taixed under RSA 79-A or land and buildings or the portion of land and buildings rented or used for commercial or industrial
purposes. In this paragraph, the term "owned" includes:
(a) A vendee in possession under a land contract;
(b) One or more joint tenants or tenants in common; or
(c) A person who has equitable title, or the beneficial interest for
life in the homestead.
III. "Household income" means the sum of the adjusted gross income for federal income tax purposes of the claimant and any member
of the claimant's household who resides in the homestead for which a
claim is made. "Household income" shall also include all income of any
trust through which the claimant holds equitable title, or the beneficial interest for life, in the homestead.
IV. "Tax relief means the low and moderate income homeowners
property tax relief provided in this subdivision.
V. "New Hampshire household" means any person filing a federal
income tax return as head of household or 2 or more adults who jointly
share the benefit of the homestead. "New Hampshire household" shall
not include those adults who share the homestead under a landlord-tenant relationship.
VI. "Dependent" means a person residing in a homestead who is
claimed as a dependent for federal income tax purposes.
198:57 Low and Moderate Income Homeowners Property Tax Relief
I. Pursuant to the provisions of this subdivision, eligible claimants
shall be granted t£ix relief following the effective date of this act.
II. Residents shall apply to the department of revenue administration for such tax relief.
III. An eligible tax relief claimant is a person who:
(a) Owns a homestead or interest in a homestead subject to the
education property tax;
(b) Resided in such homestead on April 1 of the year for which the
claim is made, except such persons as are on active duty in the United
States armed forces or are temporarily away from such homestead but
maintain the homestead as a primary domicile; and
(c) Realizes total household income of:
(1) $20,000 or less if a single person;
(2) $40,000 or less if a head of a New Hampshire household with
a dependent or dependents, or if a married person.
IV. All or a portion of an eligible tax relief claimant's education property taxes, RSA 76:3, shall be rebated as follows:
(a) Multiply the total local assessed value of the claimant's property by the percentage of such property that qualifies as the claimant's
homestead;
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(b) Multiply the product determined in subparagraph (a) by the
current education property tax rate;
(c) Multiply $150,000 by the current education property tax rate;
(d) Multiply either the product of the calculation in subparagraph
(b) or (c), whichever is less, by the following percentage as applicable to
determine the amount of tsix relief available to the claimant:
(1) If a single person and total household income is:
(A) less than $12,500, 100 percent;
(B) $12,500 but less than $15,000, 85 percent;
(C) $15,000 but less than $17,500, 65 percent; or
(D) $17,500 but less than or equal to $20,000, 50 percent.
(2) If a head of a New Hampshire household or a married person and total household income is:
(A) less than $25,000, 100 percent;
(B) $25,000 but less than $30,000, 85 percent;
(C) $30,000 but less than $35,000, 65 percent; or
(D) $35,000 but less than or equal to $40,000, 50 percent.
(e) The amount determined by subparagraph (d) is the allowable
t£Lx relief

any year.
homestead

in

is owned by 2 or more persons as joint tenants
or tenants in common, and one or more of such joint owners do not
principally reside at such homestead, tax relief applies to the proportionate share of the homestead value that reflects the ownership percentage of the claimant. Only one claim may be filed for a single homestead.
VI. Claims for tax relief shall be filed with the department of revenue administration between May 1 and June 30 following the due date
of the education property taxes.
VII. Each claim shall be accompanied by a copy of the claimant's
federal income tax return filed by the claimant for the corresponding
tax period. Claimants who were not required to file a federal tax return for the immediately prior taix period may submit an affidavit to
such effect in lieu of a tax return which document shall include the
claimant's social security number. A claimant who asserts ownership
in a homestead because he or she holds equitable title, or the beneficial interest for life, in the homestead shall also submit a copy of the
document creating such interest and a copy of the federal tax return,
if any, for the immediately prior tax period, of the trust holding legal
title to the homestead. Any documents submitted shall be considered
confidential, and protected under RSA 21- J: 14.
VIII. The provisions of RSA 359-C shall not apply to the documents

V. If a

required to be submitted under this section.
198:58 Rulemaking; Forms; Notice.
I. The commissioner shall adopt rules, under RSA 541-A, relative to
the administration of excess tax payments and the tax relief provisions
of this subdivision.
II. The commissioner shall approve and provide forms relative to the
administration of this subdivision.
III. Claim forms shall include the following:
(a) Instructions on completing and filing the form;
(b) Sections for information concerning the claimant, the claimant's
household, the property for which tax relief is sought, and such other
information as is reasonably necessary to determine the accuracy of the

claim;
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and time

limits relative to

such appeals; and
(d) A place for the claimant's signature with a certification by the
claimant that the claim is made in good faith and that the facts contained in the claim are true.
IV. The commissioner shall publicize notice of the tax relief provi-

sions in a suitable manner.
198:59 Penalties; Assessment of Erroneous Claims.
I. Any person who files a claim for tax relief under this subdivision
with fraudulent intent and any person who assisted in the preparation
or filing of the claim or supplied information upon which the claim was
prepared shall be guilty of a misdemeanor.
II. The commissioner may assess and collect the amount of any sums
granted for property tax relief relative to a fraudulent or erroneously
paid claim for tax relief including interest provided under RSA 21-J:28
£md an additional penalty of 25 percent for the erroneous amount of such
claim or an additional penalty of the greater of 25 percent or $1,000 for
a fraudulent claim.
198:60 Appeals.
I. Whenever the commissioner refuses to grant a claimant a tax relief
claim, the claimant may appeal in writing within 30 days of notice of
such refusal to the board of tax and land appeals.
II. When a taxpayer appeals the commissioner's refusal of a claim
to the board of tax and land appeals, the board may reverse or affirm,
wholly or partly, or may modify the decision brought up for review when
there is an error of law or when the board finds the commissioner's action to be arbitrary or unreasonable.
198:61 Refund of Tax Claims. The department of revenue administration shall review a claim for tax relief filed with it and, if such claim is
determined to be valid, shall certify such amount to the state treasurer
within 120 days. The state treasurer shall pay the claim to the claimant from funds in the education trust fund. The department shall notify
a claimant whose claim is rejected in whole or in part of such determination within 90 days of the department's receipt of the claim and all
required documentation.
2 Rate of Tax for Biennium Ending June 30, 2003; Intrastate and Interstate Communications Services Tax. Notwithstanding RSA 82-A:3 and
RSA 82-A:4, for the period beginning July 1, 2001 and ending June 30,
2003, the rate of tax is 5.5 percent on the gross charge for communications services purchased at retail from a retailer.
3 Prospective Repeal Date Extended for Exemption of Wooden Poles
Under RSA 72:8-b. Amend 1998, 304:6, 1 as amended by 1999, 163:7 to
read as follows:
I. Section 5 of this act shall take effect July 1, [200^] 2003.

4 Effective Date.
I. Sections 2 and 3 of this act shall take effect July
II.

The remainder

of this act shall take effect

upon

1,

its

2001.
passage.

2001-1400S

AMENDED ANALYSIS
This bill:
I. Establishes a low and moderate income homeowners property tax
relief program.
II. Extends the temporary rate of the communications services tax.
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SENATOR D'ALLESANDRO: House Bill 375 as amended deletes the
taxes passed by the House, but maintains the technical corrections, and
the homeowners' and property tax relief that were in the original piece
of legislation.

SENATOR MC CARLE Y:

Senator D'Allesandro, if I am supporting this
that you just described, I am therefore, not supporting the
various revenue measures sent over to us by the House a few weeks ago,
to balance the budget. Is that correct?

amendment

SENATOR D'ALLESANDRO: That is correct.
SENATOR MCCARLEY: Thank you.
SENATOR D'ALLESANDRO: I want to make it perfectly clear that what
this bill, HB 375 does as amended, is maintains the technical corrections
and the extension
taken out of the

of the

bill.

communication

Thank

tax. All other items

have been

you.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

Recess.

Out of Recess.

SUSPENSION OF THE RULES
Senator Eaton moved that the Rules of the Senate be so far suspended
as to allow a committee report not previously in the calendar.

Adopted by the necessary

2/3 vote.

HB

310, setting the rate for the medicaid enhancement tax for the biennium ending June 30, 2003. Finance Committee. Ought to pass. Sena-

tor

Barnes

for the committee.

SENATOR BARNES:
ommend

Senate Finance took a look at this
the committee report of ought to pass.

bill

and we

rec-

Adopted.

Ordered to third reading.

SUSPENSION OF THE RULES
Senator Eaton moved that the Rules of the Senate be so far suspended
as to allow a committee report not previously in the calendar.

Adopted by the necessary 2/3 vote.
HB 218-FN, relative to the motor vehicle road toll law and motor vehicle
registration fees. Finance Committee. Ought to pass. Senator Barnes for
the committee.

SENATOR BARNES: The Senate Finance Committee recommends that
HB 218 be ought to pass. Thank you.
SENATOR EATON: I wanted to rise briefly to answer a couple of questions that Senator Boyce had earlier on this bill regarding why not trucks
versus cars? The motor vehicle inspectors deal with boats, trucks and
cars as we know. They have worked with the overweight truck certification. In 2000 there were 4,154 trucks and 2,154 trailers inspected. Also
there are 2,400 inspection stations currently licensed. Their goal is a
biannual inspection of the inspection stations. There are 845 new mechanics that were trained and tested in 2000. There are 15,000 currently
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dealers. There are 2,500 automo-

bile dealers and they are inspected annually. They also do roadside
emissions, fatal accident investigations. Currently there are 2,500
school buses and those have to be inspected twice a year.

Adopted.

Ordered to third reading.
Recess.

Out of Recess.

SUSPENSION OF THE RULES
Senator Francoeur moved that the Rules of the Senate be so far suspended as to allow HB 310 and HB 218 to be on third reading and final
passage at the present time.

Adopted by the necessary

2/3 vote.

Third Reading and Final Passage

HB

218-FN, relative

HB

310, setting the rate for the medicaid enhancement tax for the
30, 2003.

to the
hicle registration fees.

motor vehicle road

toll

law and motor vebi-

ennium ending June

COMMITTEE REPORTS

HB

525, relative to property and casualty insurance. Insurance Committee. Vote 4-0. Ought to pass with amendment. Senator Wheeler for
the committee.

2001-1379S
01/10

HB

Amendment to
525
the bill by inserting after section 10 the following and renumbering the original sections 11 and 12 to read as 12 and 13, respecAmend
tively:

11 Reference to Special

Fund

Deleted.

Amend

the introductory para-

graph of RSA 402-B:8 to read as follows:
The commissioner of insurance shall collect the following fees[ which
shall be paid into a special fund, hereby created, for use by the commis,

]

sioner in administrating this

title:

SENATOR WHEELER:

bill is

a request of the Insurance Departtechnical changes and it also makes some substantive changes. It gives the Department the ability to require surety bonds
from road service licensees and premium finance companies. Secondly,
it gives the Department authority to intercept wire and oral communications when investigating insurance fraud. No one testified against the
bill, and we recommend it unanimously to the full body.

ment.

It

This

makes some

Amendment adopted.
Ordered to third reading.

HB

580, requiring health insurance carriers to provide loss information to large employers at least once every 6 months. Insurance Committee. Vote 4-0. Ought to pass with amendment, Senator Wheeler for
the committee.
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2001-1380S
01/10

Amend RSA

Amendment to HB 580
420-G:12-a as inserted by section 2 of the

bill

by replacing

with the following:
420-G:12-a Loss Information Provided to Large Employers.
L Upon written request, every health carrier shall provide loss information concerning a large employer policy or contract at least once
every 6 months from the date the policy becomes effective.
n. If a policyholder requests loss information from an insurance agent
or other authorized representative, the representative or agent shall
transmit the request for loss information to the health carrier within 4
working days.
it

SENATOR WHEELER: House Bill 580 is one of two bills on our calendar
today that have come from a study committee on HB 1282 that took place
over the summer and fall of last year. That committee was charged with
studying the possibility of self insuring the state employee health plan.
The study involved the exsmiination of programs for self insuring employees for noncatastrophic healthcare. I have the report of the committee, and
this is one of two recommendations that came in legislation. House Bill
580 would require carriers to provide claims history to employers. The
study committee observed that state and local governments and private
sector businesses, have difficulty in getting the claims history of their
employee groups from their insurance carriers. This information is necessary in order to solicit competitive bids from prospective new carriers;
therefore, this bill would amend the state law to require carriers to provide claims history data to employers upon request. It should be provided
at least quarterly and should be current through the proceeding quarter.
This is a bill that would be helpful in our deliberations. I hope that the
full Senate will support the committee and move ought to pass.
Amendment adopted.
Ordered to

HB

third reading.

590, permitting

life

insurance companies access to certain motor
Ought to pass. Senator

vehicle records. Insurance Committee. Vote 4-0.

Burns

for the committee.

SENATOR BURNS: The

bill would rectify a problem that has arisen
since some changes in the Drivers Privacy Act last year, effectively barring trucking and insurance companies from doing the full records check
on potential employees. With the changes made recently, companies like
TISI, who access records and pass them on to trucking companies performing background checks, could still access the records, but could not
pass them along to the company that was actually doing the hiring. This
was in spite of the fact that potential employees had provided written
consent for his or her records to be released. The bill would correct this

oversight to allow companies to once again use these records for background checks. The committee voted unanimously that this bill be ought
to pass. I ask the Senate to do the same.

Adopted.

Ordered to

tliird

reading.

HB 603-FN-A, providing the commissioner of administrative services an
option to self-fund the state employee health plan and requiring a reserve fund therefor. Insurance Committee. Vote 4-0. Ought to pass. Senator Wheeler for the committee.
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SENATOR WHEELER:

This is the second bill to come from the study
referred to earlier. Currently, the commissioner
of the Department of Administrative Services is authorized to enter
into permanent group life insurance and group health insurance contracts with an insurance company or companies or other groups licensed to do business in the state of New Hampshire. This bill would
recommend... this bill would amend the section to provide explicit permission for the commissioner to administer a self insured plan. It is
enabling legislation. It doesn't require it. It also says that if the state
does self-fund the state employee health plan, it will be required to
maintain a reserve... in an amount necessary to pay claims and administrative costs for the assumed risk for three months. And that this
reserve would include the estimated costs of incurred but not reported
claims. It is a bill that gives options, which I think should be available to the state employees. I urge your support.

committee

to

which

I

SENATOR DISNARD:

Senator Wheeler, is there any way that this enemployer and employee, and it may

ters into the negotiations between
tie the hand of the employee?

SENATOR WHEELER:
No, it doesn't. It
be on the table.

is

No. That is a good question. Senator Disnard.
only enabling legislation to allow another option to

SENATOR DISNARD: Thank you.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 690, relative to disclosure of nonpublic personal health information.
Insurance Committee. Vote 4-0. Rereferred, Senator Flanders for the
committee.

SENATOR FLANDERS: Again, as I spoke, I think, last week. Again,
am in the middle of the right-to-know privacy situation that has
been created before my arrival here. This is a bill that I support and
I

coming from the insurance industry, there has to be ways that the insurance industry an attorneys can obtain medical information. We
heard a great deal of testimony on this, on both sides, and we also
learned that there is a study committee under HB 488. Although I
support this bill, there was a full agreement of the committee that we
would rerefer this to be studied with the 488 bill, to see what would
come out of the study committee. So we ask that you rerefer this bill.

Thank

you.

Adopted.

HB 690 is rereferred to the Insurance Committee.
HB 520, relative to clarifying qualifications of candidates.
Committee. Vote
committee.

fairs

4-0.

Ought

to pass.

Public AfSenator Francoeur for the

SENATOR FRANCOEUR: This bill was introduced in order to clarify
what seems to have been a rather confusing issue in recent years. As
most of us are well aware, there are certain requirements set forth in
our state constitution for those who wish to run for state elected offices.
These requirements spell out age and residency guidelines that differ
according to which position one wishes to hold. However, the last election showed us that there is obviously some confusion surrounding these
requirements. This bill seeks to clear up any doubts surrounding this
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issue by specifically stating that any person who votes or registers to
vote in another state, will automatically forfeit his or her domicile within
our state. The committee voted unanimously that this bill ought to pass.
I encourage the Senate to do the same.

Adopted.

Ordered to

third reading.

HB 579, relative to nominating a political organization by nomination
papers. Public Affairs Committee. Vote 3-0.
Roberge for the committee.

Ought

to pass,

Senator

SENATOR ROBERGE: This bill is fairly simple in nature. It makes a
technical change to the language of the original legislation. RSA 655:40
refers to nomination procedures specifying the different requirements by
which independent parties can nominate candidates for various offices.
However, throughout the RSA, it consistently refers to parties instead of
organizations. This is a problem, due to the fact that in order to be considered a third party, one must have received at least four percent of the
general vote in the previous statewide election; therefore, this bill corrects
the technical error in language by replacing the word "party" with the
word "organization" throughout the legislation. The committee fully supports this change and we recommend the bill ought to pass. Thank you.
Adopted.

Ordered to

third reading.

HB 677, relative to certification
lic

Affairs Committee. Vote 3-0.

and filing of nomination papers. PubOught to pass, Senator Roberge for the

committee.

SENATOR ROBERGE: This bill was requested by the Secretary of State's
Office and is intended to alleviate some of the burden thrown on their
staff every filing period before the elections. This legislation would make
several technical changes regarding the manner in which nomination
papers are submitted on behalf of third parties who wish to submit their
own ticket of candidates. If a third party wishes to do this, they must
give notice to the Secretary of State stating that they intend to nominate a whole ticket of candidates for various positions. This legislation
will also require nomination papers be grouped by municipality, and the
bill also changes the term "legal voters" to "registered voters" in regard
to the signing of petitions for nomination of candidates. The committee
fully supports this legislation and votes ought to pass.

Adopted.

Ordered to

third reading.

MOTION OF RECONSIDERATION
Senator Wheeler, having voted on the prevailing side, moved reconsideration on HB 229, relative to third person liability under the workers'
compensation law, whereby we ordered it inexpedient to legislate.

Motion

failed.

HB

112, establishing a study committee on issues relating to hospital
business practices and managed care organizations' networks. Public
Institutions, Health and Human Services Committee. Vote 4-0. Ought
to pass, Senator Prescott for the committee.

SENATOR PRESCOTT: The committee heard from individuals and
healthcare organizations about their growing concern over patient
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choice amidst consolidation in the state's managed care networks. In
rural areas, it is natural that hospitals hold a monopoly over the market; however, natural monopolies aside, many hospitals are now acquiring equity stakes in local facilities that offer ancillary services, such as
occupational therapy, physical therapy and other services. The concern
is that hospital networks and managed care organizations are unfairly
self-referring patients within a hospital network, even though the patient holds healthcare coverage that allows the patient broader choices.
House Bill 112 would simply establish a study committee to examine
these issues. The committee unanimously recommends ought to pass.
Thank you, Mr. President.

Adopted.
Senator Wheeler offered a floor amendment.

2001-1388S
01/09

Floor Amendment to HB 112
1(b) as inserted by section 2 of the

Amend subparagraph
ing

(b)
ate.

bill

by replac-

with the following:

it

Five members of the senate, appointed by the president of the sen-

SENATOR WHEELER: I rise to offer a floor amendment. I forgot to do
We talked about amending it to... the study committee

this in committee.

currently has five members of the House and three members of the Senate. It is not that we are all desperately eager to serve on study committees, but we felt that it would be a good idea to have an equal number of

Senators on this study committee. The floor amendment, which is being
passed out now, adds five members of the Senate. I would like the assurance of the President, that our voting will be anonymous on this and will
not indicate a willingness to serve on the committee.
Floor

Amendment adopted.

Ordered to

third reading.

HB

177-FN-A, relative to the purchase of a wheelchair van for the vethome in Tilton and making an appropriation therefor. Public Institutions, Health and Human Services Committee. Vote 4-1. Ought to
pass, Senator O'Hearn for the committee.
erans'

SENATOR O'HEARN:

I rise in support of HB 177 which will appropriate $25,000 for the purchase of a wheelchair van by the New Hampshire
Veteran's Home in Tilton. This amount will make up half the estimated
$50,000 required to purchase the van. Commandant Barry Conway, the
administrator of the Veteran's Home is comfortable with the $25,000
appropriation and said that he can raise the remaining funds through
fundraising and discounts with auto dealers. The committee recommends ought to pass so that the fundraising may commence as soon as

possible.

SENATOR BARNES:

This is a very simple bill, but you know what hapon their way to final passage. Senator McCarley was
nice enough to come over to me this morning and mention the fact that
she feels the whole $50,000 should be in there. I think that she is probably going to address this after I sit down. I want to thank her publicly
for helping us out with that. If the body decides to send this over to Finance, Senator McCarley is going to come in and work with us on an
amendment to make sure that this van happens. Senator McCarley and

pens to simple

bills
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have a meeting this afternoon with the gentleman who hopefully, will
van or a good sum of money towards the van. We will
know a little bit better where we stand on the financial end after Senator McCarley and I have that meeting this afternoon. Thank you.
I

either donate a

SENATOR MCCARLEY:

Senator Barnes already spoke to what I wanted
you know is... there was one no vote
on the ought to pass motion. That was indeed my vote, because I felt very
strongly that as a policy committee, when we sit and look our veterans
in the eye when they ask for this, that as a policy committee, I felt very
strongly that we should accommodate the request that has been included
in the Capital Budget in the past and regularly voted out, and send it
over to Finance. Senator Barnes did assure us that that work would be
done. He has reassured me today, so I am not actually going to hand out
the floor amendment that I do have here doing that... I certainly appreciate the policy committee's difficulty on it. We were all assured... but
in thinking it over, I realize that this was a situation where, yes, there
is the possibility to raise some money and we have heard a lot on that,
but we also heard that there are a lot of demands for grant raised monies and other kinds of monies that they are going to try to raise for all
sorts of other things as well. So in the end, it seemed to me, it was worthwhile. I appreciate Senator Barnes giving me the opportunity to do some
more work on this in Finance.
to say.

The vote

in the calendar, as

SENATOR JOHNSON: Senator McCarley, would you beheve that as a
veteran, that I don't think that the veterans home should be out there
begging in the private sector for $25,000? I agree with you.
SENATOR MCCARLEY:

Senator Johnson, I absolutely agree with you.
appreciate the question and I agree. At some point in time, you look
across and tell people that we are going to do this for you because we
should.

I

SENATOR D'ALLESANDRO: I rise to speak briefly because I think that
the issue has been discussed. But I concur with what Senator Johnson
said. We know that 80 percent of the occupants of the home are ambulatory and need this t5^e of transportation in order to get someplace and
do something. We also know that about 1,100 veterans of WWII are dying on a daily basis. We expanded the home to accommodate veterans
who had no place to go. By not providing them with a method of transportation to get someplace and do something, I think that we are doing
a disservice. I can't emphasis enough with what Senator Johnson said.
This is a legitimate capital appropriation and yet we are asking people
who have done a great deal for their country, to go out and solicit for
money for this cause. This is a cause that we should be bearing. This is
a responsibility that we should accept. Thank you, Mr. President.

SENATOR BARNES: I just want to clear something up. We are not asking the veterans to go begging for the money on the outside. That would
be the worst thing in the world to do. Senator D'Allesandro. I certainly
agree with you and Senator Johnson. We are not asking them to go and
beg. There are some citizens who have come forward saying that they
would like to help some veterans out, not the state of New Hampshire
out of a situation, but the $50,000, that is not a big deal, realistically.
The veterans are not begging for anything and we are not asking the
veterans to panhandle to pick up the money for that van. That is in our
court. Somebody has come forward and I think that person who has come
forward and should have the opportunity, if they want to donate that
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van, out of the goodness of their hearts, they should be able to do that.
Some of the people who are going to come forward and help, are veterans themselves.

Recess.

Out of Recess.
Adopted.
Senator McCarley offered a floor amendment.

2001-1398S
09/10

HB

Floor Amendment to
177-FN-A
the bill by replacing section 1 with the following:
1 Appropriation; Department of Administrative Services; Wheelchair
Van for Veterans' Home. The sum of up to $50,000 is hereby appropriated for the fiscal year ending June 30, 2001 to the department of
administrative services, for the purpose of matching private donations on a dollar per dollar basis for the purchase of a wheelchair van
for the veterans' home in the town of Tilton. This appropriation shall
not lapse until June 30, 2002. The governor is authorized to draw a
warrant for said sum out of any money in the treasury not otherwise
appropriated.

Amend

SENATOR MCCARLEY:

I

rise to offer a floor

amendment, which

indi-

cates that there will be an appropriation of up to $50,000 for the purchase of the van, which basically guarantees that if the private funding
or whatever else, is not available, that there is the money to actually
purchase the van. I would ask for your support. Thank you.

Floor

Amendment

adopted.

Referred to the Finance Committee (Rule #24).

HB

332-FN-L, relative to resuscitation protocols for emergency mediand relative to payment of autopsy expenses. Public
Institutions, Health and Human Services Committee. Vote 4-0. Ought
to pass with amendment, Senator Prescott for the committee.
cal care providers

2001-1369S
08/04

Amendment

to

HB 332-FN-LOCAL

Amend the introductory paragraph

of RSA 611:17 as inserted by section
by replacing it with the following:
611:17 Autopsy Expense. Autopsy expenses shall be morgue costs, microscopic processes, toxicology, transport, and x-ray costs. All claims for
2 of the bill

autopsy expenses shall be submitted to the office of the chief medical
examiner, which shall authorize such claims and submit them for pay-

ment as

follows:

SENATOR PRESCOTT: The committee voted ought
recommend that you do the same. Thank you.

to pass 4-0

and we

Amendment adopted.
Ordered to third reading.

HB 388, clarifying the rights of patients of nursing facilities in the event
of a proposed transfer or discharge from the facility. Public Institutions,

Health and

Human

Services Committee. Vote 4-0.
for the committee.

amendment. Senator Prescott

Ought

to

pass with
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2001-1371S
08/04

Amendment

to

HB

388

Amend the bill by replacing all after section 1 with the following:
2 New Paragraph; Definition Added; Transfer. Amend RSA 151:19 by
inserting after paragraph VI the following new paragraph:
VII. "Transfer" means movement of a patient from one facility to
another facility when the legal responsibility for the care of the patient
changes from the transferring to the receiving facility. Transfer shall not
include the temporary movement of a patient from a facility to a hospital or other location for emergency medical treatment, as long as the
facility is in compliaince with RSA 151:25. In the event a facility refuses
to readmit a patient in accordance with RSA 151:25 following a therapeutic leave, a transfer shall be deemed to have occurred when the decision not to readmit is made.
3 Temporary Absence. Amend RSA 151:25, II to read as follows:
II. When a patient's absence is longer than 10 days, or the facility
has not received payment for the period of absence^ the patient
shall have the option to return to the facility for the next available bed.
4 Transfer or Discharge of Patients. RSA 151:26 is repealed and reenacted to read as follows:
151:26 Transfer or Discharge of Patients.
I. A facility shall not transfer or discharge a patient except for those
reasons listed under RSA 151:21, V.
II. (a) Transfer or discharge of a patient shall in all instances be preceded by written notice which shall contain the following:
(1) The reason for the proposed transfer or discharge;
(2) The effective date of the proposed transfer or discharge;
(3) The location to which the patient is transferred or discharged;
(4) The name, address and telephone number of the long-term
care ombudsman, established under RSA 161-F:10, and the name, address, and telephone number of the designated agency responsible for
the protection and advocacy system for a developmentally disabled or
mentally ill individual;
(5) A statement which shall read: "You have a right to appeal the
facility's decision to transfer or discharge you. If you think you should not
have to leave this facility, you may file an appeal in superior or probate
court." If the patient is in a skilled nursing facility or nursing facility
certified under Title XVIII or Title XIX of the Social Security Act, the
statement shall inform the patient of his or her right to request an administrative hearing before the department of health and human services.
Except as specified in paragraph 11(b) of this section, written notice of
transfer or discharge shall be given at least 30 days before the resident
is transferred or discharged. A copy of the notice shall be placed in the
patient's clinical record and a copy shall be transmitted to the patient,
the patient's next of kin, the patient's personal representative, legal
guardian, the long-term ombudsman in the office of the ombudsman
established under RSA 161-F:10, the designated agency responsible for
the protection and advocacy system for a developmentally disabled or
mentally ill individual, and the person or agency responsible for the
patient's placement, maintenance, and care in the facility.
(b) Written notice as specified in subparagraph 11(a) shall be given
as soon as practicable before transfer or discharge in the following cir-

cumstances:
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an emergency transfer or discharge

is

mandated by the

patient's health care needs and is in accord with the written orders and
medical justification of the patient's physician or advanced registered

nurse practitioner (ARNP);
(2) If the transfer or discharge is mandated by the health or safety
of other individuals in the facility, as documented in the patient's clinical
record upon consultation with the patient's physician or advanced registered nurse practitioner (ARNP);
(3) If the patient's health has improved sufficiently so the patient
no longer needs the services provided by the facility, as documented in
the patient's clinical record by the patient's physician or advanced registered nurse practitioner (ARNP); or
(4) If the patient has resided in the facility for less than 30 days,
(c) The basis for the transfer or discharge shall be documented in
the patient's clinical record. The facility shall consult with the patient's
physician or advanced registered nurse practitioner prior to transferring
or discharging the patient for medical reasons or for the patient's welfare or that of other patients. The documentation of the basis for the
transfer or discharge shall be made by:
(1) The patient's physician or advanced registered nurse practitioner (ARNP) if the transfer or discharge is necessary because the
patient's needs cannot be met in the facility;
(2) The patient's physician or advanced registered nurse practitioner (ARNP) if the transfer or discharge is appropriate because the
patient's health has improved sufficiently so the patient no longer needs
the services provided by the facility;
(3) A physician or advanced registered nurse practitioner (ARNP)
if the health of individuals in the facility would be endangered.
III. Transfer or discharge of a patient of a skilled nursing facility or
nursing facility certified under Title XVIII or Title XIX of the Social Security Act shall take into account any additional rights and safeguards
prescribed by the commissioner of the department of health and human
services and the secretary of the United States Depairtment of Health and
Human Services.
IV. Upon notice, a patient may petition the superior or probate court
to enjoin the facility's decision to transfer or discharge. This petition
shall stay any transfer or discharge pending a decision.
5 Repeal. RSA 151:19, III, relative to involuntary transfer, is repealed.
6 Effective Date. This act shall take effect 60 days after its passage.

SENATOR PRESCOTT: House

Bill

388

will

ensure that

New Hamp-

shire complies with federal laws governing patient trsinsfers and unnecessary moves from nursing facilities. Federal law requires that a facility provide written notice of a discharge or a transfer, 30 days in advance
is the accepted rule. New Hampshire laws are not consistent with federal laws requiring a nursing facility to provide this notice. The Department of Health and Human Services confirmed that not all facilities in
New Hampshire comply with federal regulations. There have been instances where nursing home residents are moved or discharged indiscriminately from nursing facilities, and in some cases, residents are not
allowed back to a facility after being transferred to a hospital for treatment. Currently, how and when consumer safeguards or federal regulations are applied, depends upon whether the resident is a private pay,
who does not have to comply with federal laws or a Medicaid recipient
for whom there is no specific legislation and does not have the right to
a court appeal. House Bill 388 will make the following changes through
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existing law. All nursing home facilities will have to provide written
notice, 30 days prior to a transfer or discharge, and explain why the
transfer or discharge is taking place. The bill eliminates distinctions
between Medicaid and private pay residents with regard to safeguards
and federal regulations, and provides that regardless of the source of
payment, the resident may go to court, to appeal a transfer or discharge.
minor change was made to the bill in committee, which offers patients who leave the facility, temporarily, the option to pay to have their
bed held for them the absence last longer than ten days. If the patient
chooses not to pay or cannot pay, the patient will be able to return to
the next available bed. This bill puts all patients, private pay and Medicaid, on a level playing field, if you will. There is broad support for the
bill among the counties, department and the consumer advocates. The
committee unanimously recommends ought to pass with amendment.

A

Thank you very much.

Amendment adopted.
Ordered to third reading.

HB 396, relative to the practice of physicians
stitutions,

Health and

pass with amendment,

and surgeons. Public InServices Committee. Vote 4-0. Ought to
Senator O'Hearn for the committee.

Human

2001-1370S
08/04

Amendment

to

HB

396

Amend RSA

329:29-a, 1(b) as inserted by section 2 of the bill by replacing it with the following:
(b) "Quality assurance progreim" means a comprehensive, ongoing,
and organization-wide system of mechanisms established by a physician
practice in accordance with rules adopted by the depeirtment of health and
human services, for monitoring and evaluating the quality and appropriateness of the care provided to patients, so that important problems and
trends in the delivery of care are identified and steps are taken to correct
problems and to take advantage of opportunities to improve care. For the
purpose of participating in a quality assurance program, physician practices consisting of fewer than 3 physicians shall, while maintaining patient confidentiality, associate with other physician practices so that a
quality assurance program shall in all cases involve at least 3 physicians.

SENATOR O'HEARN: House Bill 396 closes a gap in New Hampshire
laws designed to encourage quality assurance programs in the healthcare
field. House Bill 396 provides physicians' practices the same legal protection for quality assurance records that present laws require for home
healthcare providers, nursing homes, community mental health care
programs, and licensed ambulatory care clinics as well as hospitals.
Quality assurance is a process in which healthcare providers critically
examine their own activities in order to identify procedures that would
improve the quality of care. The current legal climate stifles the peer
review process, and in turn, delays meaningful clinical improvements.
To put it all in context, without this legislation, a quality assurance
analysis in a physicians practice, that leads to a change in care delivery, might lead a service to conclude that one physician was right and
the other was wrong, and use the information against a physician. House
Bill 396 would extend the same statutory protection of quality assurance
programs to physician practice groups that for over 20 years, hospitals,
community mental healthcare centers, home healthcare organizations.
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clinics and nursing homes, have enjoyed. Extending the
will be particularly helpful where physician groups are
affiliated with the local hospital. Under the bill, information sharing
could substantially improve practices at both facilities. The bill was
amended by the House, to ensure that patients will continue to have
access to original sources of information concerning their medical care

ambulatory care

same recognition

while protecting the records and proceedings of quality assurance programs reviewing TAPE CHANGE quality assurance for their own. We
further amended the bill so that a small physician practice group of
fewer than three physicians may associate with other physician practices, in a quality assurance program. The committee unanimously recommends ought to pass with amendment on HB 396.

SENATOR BOYCE: I am sorry that I wasn't able to be in two places at
once the other day when this was execed or I would have brought this
up in the committee. I am very uncomfortable with this program and
with this bill, which shields from discovery, the records of this quality
control process. My real problem there is that it has two very limited
situations where something could be discovered in a court case. 1) if the
physicians practice is trying to revoke the license of one of their staff
members or if there is a case alleging repetitive, malicious action and
personal injury. I am very concerned that someone could bring a malpractice suit against a physician practice and not be able to find out that
they had a quality control process that discovered before this person had
this whatever happened to them in their malpractice situation, that the
practice knew about this beforehand, but chose not to correct whatever
the situation was; therefore, allowed this patient to become injured. The
fact that it is not a repetitive action, would preclude them from being
able to find that out. I am always troubled by putting a cloak of secrecy
over some group of people which the only purpose that I can see is to
shield them from public view. I am also concerned that this applies to
the other institutions that it already applies to. But in this case, in this
bill, I am opposed to this cloak of secrecy. I think that things are better
when they are done in the open, particularly things like a doctor's background. If a doctor is doing something that is egregious, and we are not
able to find that out because there is a cloak of secrecy, I think that it
is wrong. Thank you.
SENATOR WHEELER:

In response to some of Senator Boyces' concerns,
remind the Senate that there is a difference between a cloak of
secrecy and confidentiality that benefits the patient. We don't want some
of our medical information spread about. This bill was amended by the
House to assure that patients will continue to have access to original
sources of information concerning their medical care. So it is not keeping
patients from their own information, but it is enabling legislation so that
if physicians do develop quality assurance programs, it allows them to
collaborate and to perform their quality assurance in the same way that
the other entities do, that must have quality assurance programs. It reI

want

to

ceived universal support.

I

certainly appreciate Senator Boyces' remarks,
bill. Thank you.

but no one appeared to testify against the

Amendment adopted.
Ordered to third reading.
Senator Francoeur

is in

opposition to

HB

396.

HB 485, relative to physicians employed by hospitals. Public Institutions,
Health and Human Services Committee. Vote 4-0. Rereferred, Senator
Prescott for the committee.
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SENATOR PRESCOTT: House Bill 485 addresses the same issue that
in HB 112, which was a study committee. It essentiadly stud-

we voted on

ies the issues raised in this bill. So as to not be premature, the committee thought that it would be best to give the study committee the opportunity to study this issue before the Senate here, acted upon it. Once the
study committee finishes its work, we can revisit this bill with more
information to help us make an informed decision. That is why the committee unanimously recommends rerefer on
485. Thank you.

HB

Adopted.
485 is rereferred to Public Institutions, Health and Human
Services.
Senator Francoeur is in opposition to HB 485.
HB 553-FN-L, requiring background checks for nursing home employees.
Public Institutions, Health and Human Services Committee. Vote 4-0.
Rereferred, Senator Wheeler for the committee.

HB

SENATOR WHEELER: House Bill 553 requires that nursing facilities
check the criminal record of any new employees, including per diem and
temporary employees. This is modeled after legislation requiring checks
on childcare employees and educators. However, the school administrative units have had problems finding the money needed to perform the
background checks, and nursing facilities would face the same problem,
we fear. No one is against the concept, but in the interest of getting it right
the first time, and not having to go back and correct it later, we are recommending rerefer. Assistant Commissioner of Safety, John Stephen, has
offered to bring all the necessary people together so that we will have the
components in place for next year. Thank you.
Adopted.

HB 553-FN-L is rereferred to Public Institutions, Health and Human

Services.

HB 573, relative to the role of certain advanced registered nurse pracmental health services system. Public Institutions,
Services Committee. Vote 4-0. Ought to pass. Sena-

titioners in the state

Health and
tor

Wheeler

Human
for the

committee.

SENATOR WHEELER:

This bill is a product of one of the study committees last year that studied involuntary emergency admissions. It
found that by allowing advanced registered nurse practitioners to make
the emergency decisions, as proposed in HB 573, that consumer access
would be improved as well as response time. This provides that approved
ARNP's with advanced training in mental health and two years of experience as an ARNP, may authorize seclusion, restrained or emergency
treatment at New Hampshire hospital or another designated receiving
facility. This is consistent with newly enacted federal rules governing
patient safety. It also allows ARNPs to sign the certificate authorizing
involuntary emergency admission. The New Hampshire law currently
limits these responsibilities to physicians. This bill is enabling only. It
does not require a community mental health center or hospital to utilize ARNP's if they do not wish to do so. But it will be especially helpful
in the North Country where physician travel time causes significant delay. The Department of Health and Human Services, the New Hampshire Medical Society and many others appeared in support of this bill.
No one appeared in opposition and we recommend ought to pass.

Adopted.
Ordered to third reading.
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HB

576, establishing a committee to study laws, protocols, rules, and
regulations pertaining to the various state agencies that have responsibilities relative to all aspects of the utilization of drug prescriptions in New
Hampshire. Public Institutions, Health and Human Services Committee.
Vote 4-0. Inexpedient to legislate, Senator McCarley for the committee.

SENATOR MCCARLEY:
says what this

on

it,

one

is

bill is all

myself. So

I would ask all of you to look at the language that
about, and then indicate that to the two sponsors

what

I

want you

to

know

am recommending

is, I

because I have brought in, along with
a Representative from the House, a study committee, looking at the prescribing of Ritalin and other types of drugs relative to behavior disorders,
in children under the age of six, particularly when there is no physiological
evaluation going on. I have heard about it from constituents who run or
are involved in daycare centers. I thought that it was a reasonable idea
to take a look at that practice and see if there are things that we can
improve on. The bill became, magically in the House, basically, an entire
look at everything to do with how we prescribe drugs in the state of New
Hampshire. That was in no way the intent of what I wanted to do. I think
that it has gone much too broadly. I have also had some reassurances from
the New Hampshire Medical Society that they are working a lot with
pediatricians and other mentail health providers to look at this issue about
children and very young children on these kinds of drugs. So I was reasthis bill as inexpedient to legislate

sured, and therefore, would
ent to legislate. Thank you.

recommend that we vote

Committee report of inexpedient

this bill inexpedi-

to legislate is adopted.

HB

591, relative to certain prescription discount cards. Public Institutions, Health and Human Services Committee. Vote 4-0. Ought to pass
with amendment, Senator Wheeler for the committee.

2001-1357S
01/09

Amend RSA

Amendment to HB 591
358-R:l as inserted by section 1 of the

bill

by replacing

it

with the following:
358-R:l Prescription Discount Cards. Any entity which proposes to ofa prescription discoimt card, which is not an insurance card, and which
is defined as a card or other mechanism that advertises discounts or access to discounts on prescription drug purchases, shall register with the
consumer protection and antitrust bureau of the department of justice.
Registration shall consist of providing the consumer protection and antitrust bureau with a certified statement that the company intends to offer or advertise offering a prescription discount card to citizens of the state
of New Hampshire. The certified statement shall also contain the name,
address, location, and phone number of the company offering the prescription discount card; shall verify that any promotional advertising for the
card expressly states in at least 10-point bold type that the discount is
available only at participating pharmacies; shall verify that the card and
any promotional advertising for the card expressly states in at least 8
point bold type on the front of the card that the plan is not insurance; and
shall verify that the discount offered by the card or other purchasing
mechanism does not contain misleading or deceptive statements or claims.
fer

SENATOR WHEELER: House Bill 591 seeks to raise consumer awareness regarding discount pharmacy cards. Advertisements in publications
such as Readers Digest and USA Today claim that the cards offer 15 to
40 percent discounts on prescription drugs at pharmacies after the con-
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sumers send in their $25.99 initial fee. However, consumers soon find
out that many pharmacies do not accept the discount card, because the
discount has to be absorbed by the pharmacy. The bill will require that
the companies that intend to offer discount cards, register with the state
Anti-Trust and Consumer Protection Bureaus, and it also prohibits misleading statements in marketing the cards. A technical change was made
in the committee that alters the warning statement language on the card
itself, alerting the consumer to the fact that the prescription discount
program is not an insurance policy. At this moment, the federal government is not actively monitoring the situation; therefore, many states are
introducing legislation similar to this. I think that it is a good protection for our constituents and I urge your support. Thank you.

Amendment adopted.
Ordered to third reading.

HB 635, relative to family mutual support services.
Human

Health and
tor

Wheeler

for the

Services Committee. Vote 3-0.

Public Institutions,
to pass, Sena-

Ought

committee.

SENATOR WHEELER: House Bill 635 codifies what has already taken
place among the caregivers for the mentally ill. It requires the Department
of Health and Human Services to establish family mutual support services
in order to continue to support families in their role as primary caregivers
of adults and children with mental illness. The bill also grants rulemaking
authority to the commissioner of the Department of Health and Himian
Services for the purposes of this bill only. There is tremendous evidence
showing that families are critical members of the treatment team, and
result in decreased incidents of relapses of rehospitahzation. This bill does
not require any funding. It is based on similar legislation that has worked
very well for the developmentally disabled. It is something that the department is already engaged in. In the words of the chair of the New Hampshire MentaJ Health Consumer Council when he was testifying before our
committee, "this bill writes into state law, the idea that families who provide support for their mentally ill children, are entitled to recognition and
support from the state mental health system." This bill does not call for or
require any spending. It deserves your support. Thank you.
Senator Boyce moved to have
on the table.

HB 635, relative to family mutual support

services, laid

Recess.

Out of Recess.
Senator Boyce withdrew his motion.

Question

A roll

is

call

on the motion of ought

to pass.

was requested by Senator Wheeler.

Seconded by Senator McCarley.
The following Senators voted Yes: Burns, Johnson, Below,
McCarley, Flanders, Disnard, Roberge, Eaton, Fernald, O'Hearn,
Pignatelli, Gatsas, Barnes, O'Neil, D'Allesandro, Wheeler, Klemm,
Hollingworth, Cohen.
The following Senators voted No: Boyce, Francoeur, Prescott.
Yeas: 19 - Nays: 3
Adopted.

Ordered to third reading.
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HB 643-FN, extending the moratorium on new nursing home beds.

PubHe Institutions, Health and Human Services Committee. Vote 4-0. Ought
to pass with amendment, Senator Prescott for the committee.

2001-1372S
08/04

Amendment

to

HB

643-FN

Amend RSA

151-0:4, HKa) as inserted by section 1 of the bill by replacing it with the following:
HI. (a) No certificate of need shall be granted by the board for any
nursing home, skilled nursing facility, intermediate care facility or rehabilitation facility from the effective date of chapter 310, laws of 1995,
department of health and human services reorganization act, through
the period ending [ December 31, 2001 ] June 30, 2003, except that a
certificate of need [ may shall be issued for replacement or renovation
of existing beds as necessary to meet life safety code requirements or
to remedy deficiencies noted in a licensing inspection pursuant to RSA
151 or state survey and certification process pursuant to titles XVIII
and XIX of the Social Security Act and subject to the requirements
]

of RSA 151-C.

SENATOR PRESCOTT: We, in the legislature, are required to review the
moratorium on expanding the number of nursing home beds in the state
every two years. The current moratorium ends on December 31, 2001.
This bill will extend the moratorium until June 30, 2003. The moratorium is necessary because we are still over-bedded in the state. Indeed
the number of beds per thousand exceeds the national average, and does
not reflect the state's emphasis on community care, home care and intermediate care. House Bill 643 will ensure that citizens receive the most
appropriate level of care available. The committee made a technical
change to the bill, requiring that any replacement beds be subject to RSA
151-C governing the certificate of need review process. The committee
unanimously recommends that HB 643 ought to pass with amendment.
Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB 648-FN,

authorizing licensing of homeless youth programs. Public
Institutions, Health and Human Services Committee. Vote 4-0. Ought
to pass with amendment. Senator O'Hearn for the committee.

2001-1368S
05/10

Amendment

to

HB

648-FN

Amend RSA

170-E:27-a, 1(b) as inserted by section 2 of the bill by replacing it with the following:
(b) Upon completion of the assessment, but in no case later than 72
hours from the child's initial request for services, attempt to notify the
child's parent or legal guardian that such child is present at the agency's
facility. If compelling circumstances become evident during assessment
which justify not notifying the parent or legal guardian, the programi shall
instead notify the department according to RSA 169-C:29. In this paragraph, the term "compelling circumstances" means circumstances which
indicate that notifying the parent or legal guardian would subject the child
to risk of abuse or neglect as defined in RSA 169-C:3.

SENATOR O'HEARN:
and

This

bill is

a request of Child and Family Services

will enable service providers to offer assistance to

homeless youths
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who

are slipping through the cracks in the system. In New Hampshire,
current law stipulates that a homeless youth has to be 18 years old in
order to be admitted into a shelter, even though federal law allows youth
between the age of 16-18 to be considered homeless and receive services.
In committee, we heard testimony from young women, 18 years old and
younger, who had been sleeping in cars or on the street until their eighteenth birthday because their parents abused them or kicked them out
of the house and homeless shelter laws would not accept them. It is difficult to imagine that in New Hampshire, families can be homeless and
children can be abused, but abused children cannot be homeless. This
bill defines in statute, homeless youth programs, and establishes admissions, parental notification, and licensing requirements for such programs. House Bill 648 will provide a safe harbor period in which DCYF
will be able to figure out what the child needs and how to get them services. Within three days, DCYF will have to attempt to notify parents
or a guardian. After 30 days, if parental permission has still not been
confirmed, DCYF will be notified of a completely abandoned child. In
committee, we clarified that no later than 72 hours after a request for
services by a homeless youth, that the facility must attempt to notify a
parent or guardian. House Bill 648 passed the House committee unanimously by a 14-0 vote. We unanimously recommend that HB 648 ought
to pass with amendment.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

413, relative to ownership of rail properties. Transportation Committee. Vote 4-0. Ought to pass. Senator O'Neil for the committee.

SENATOR

O'NEIL: House Bill 413 relative to ownership of rail properwas requested by the Department of Transportation. House Bill 413
amends RSA 228:60-b, II to transfer title of the rail property being sold
to the entity purchasing the rail property. Currently, the state must reties

title, even if another entity purchases the rail property. However,
any property that has a potential for future rail use, the title would
continue to be retained by the department. As the Federal Railroad Ad-

tain the
for

ministration no longer reimburses acquisitions of rail projects, this requirement of the state to obtain the reimbursement is removed from the
statute. Lastly, DOT would like to be able to return state-owned active rail
lines to the private sector, provided there are appropriate protections
written into the deed, and if the rail company is capable of maintaining
an operating line. House Bill 413 allows this to occur. Testimony received
by DOT at the public hearing stated that the preservation of railroad
corridors and the development of an improved rail system is a priority of
the Department and that the measures contained in HB 413 in no way
represent a retreat from that position. The Senate Transportation Committee recommends that HB 413 be ought to pass. Thank you.

Adopted.

Ordered to

HB
tee.

tliird

reading.

534, relative to "salvage" motor vehicles. Transportation CommitVote 4-0. Ought to pass. Senator Flanders for the committee.

SENATOR FLANDERS: I start this by asking a question. If anyone in
the Senate or in the gallery was going to go and buy a used car, would
you know where to look to see if this was a salvaged vehicle? Most do
not. Under the present law, if a vehicle has been totaled by an insurance
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an individual, and it goes to a garage, the law says that
put a little sticker on the drivers side door panel. If you don't
look there, there is no way of knowing. What does happen, if I may explain for a minute. You may go onto a lot and buy a used car... if you use
the payment plan, you don't see the title. So you buy this car and you
pay for it for two years. When the bank sends you the title, guess what
it says on the title, all the way across it, it says, "salvage". So you have
driven a salvaged vehicle for two years and didn't know it. All that this
bill does is do what I think, in my opinion, is common sense, that if you
go to a lot, and you buy a vehicle, and it is a salvage vehicle, they have
to notify you at the time of purchase, in writing, that it is a salvage
vehicle. For the protection of people buying used cars, we ask that you
support this bill. Thank you.

company

or by

you have

to

Adopted.

Ordered to third reading.

HB 584-FN-A, relative to the registration and licensure of OHRV dealOught

ers and rental agents. Transportation Committee. Vote 4-0.
pass. Senator O'Neil for the committee.

to

SENATOR

O'NEIL: House Bill 584 creates a new section for rental
agents of off-highway recreational vehicles. Currently, a dealer is issued a certain number of dealer plates. These dealer plates are being
used on rental vehicles. Under the provisions of HB 584, dealer plates
will be used only for demonstration vehicles. If snowmobiles or OHRVs
are for rent, a special nonremovable registration sticker would be permanently affixed to the rental machine. House Bill 584 also increases
the registration to $58 per year, up from a current $37. The additional
monies would go back to the clubs to be used for trail maintenance. The
Department of Fish and Game, the Bureau of Trails at DRED, the Automobile Dealers Association and others worked together and support
HB 584. The Transportation Committee recommends that HB 584 be
ought to pass. Thank you, Mr. President.
Adopted.
Referred to the Finance Committee (Rule #24).

HB 604-FN, relative to increasing certadn fees and making other changes
and game licenses. Wildlife and Recreation Committee. Vote 3-0.
Ought to pass with amendment. Senator Disnard for the committee.
2001-1342S

to fish

10/04

Amendment to HB 604-FN
the bill by replacing all after section 28 with the following:
29 Nonresident Small Game 3-day License; 2002 Fee Increase. Amend
RSA 214:9, Vll-b to read as follows:
Vll-b. If the applicant is a nonresident and wishes to take small game
as defined in RSA 207:1, XXVI, for 3 consecutive days, $10,50 $22, and
the agent shall thereupon issue a 3-day nonresident small game license
which shall entitle the licensee to hunt, shoot, or take small game; provided, however, this license shall not authorize the taking of fur-bearing
animals as defined in RSA 207:1, VIII.
30 Nonresident Small Game 3-day License; 2003 Fee Increase. Amend
RSA 214:9, Vll-b to read as follows:
Vll-b. If the applicant is a nonresident and wishes to take small game
as defined in RSA 207:1, XXVI, for 3 consecutive days, [$22] $24, and the

Amend

[

1

SENATE JOURNAL

31

MAY

2001

721

agent shall thereupon issue a 3-day nonresident small game license which
shall entitle the licensee to hunt, shoot, or take small game; provided,
however, this license shall not authorize the taking of fur-bearing animals
as defined in RSA 207:1, VIII.

31

RSA

New

Subparagraph; Nonresident One-day Fishing License. Amend
214:9, VIII by inserting after subparagraph (d) the following new

subparagraph:
(e) If the applicant wishes to take said fish for one day, $13, and
the agent shall thereupon issue a one-day nonresident fishing license for
said time only under the restrictions of this title.
32 Repeal. The following are repealed:
I. RSA 214:9, Vlll(a), relative to the nonresident 15-day fishing li-

cense.
II.

RSA 214:9, Vlll-b,

relative to the one-day family fishing license.

33 Effective Date.
I. Sections 2, 4, 6, 8, 10, 12, 14, 16, 18, 20, 22, 24, 26, 28, and 30 of
this act shall take effect January 1, 2003.
II. The remainder of this act shall take effect January 1, 2002.

SENATOR DISNARD: The Wildlife Committee appreciates the courtesy
bill increases the fees for residents and nonresident hunting and
fishing licenses in 2002 and 2003. Rising expenses have eroded the operating reserve of the Fish and Game Fund to below the $2 million level
considered prudent. Some people that are not on the committee may not
be aware, that when negotiations are being conducted by the state with
its employees, in the biennium, there is an average of $500,000 that is
added to their cost, just as an example, of what some of the problems
may be. Without the increased fees proposed by
604, the department
would be compelled to reduce its operating budget by at least $1 million.
I would assume that we are all aware that there are no state tax dollars in this department. In other words, these increases are required if
the department is to maintain its current level of services. The sportsmen are in unanimous support of these increases. Other states, including neighboring states, are considering comparable increases, so there
is no risk to our competitive position. The committee unanimously recommends ought to pass.

This

HB

SENATOR FERNALD:
been increased?

Senator Disnard, how long since these fees have
the last time that they were increased?

When was

SENATOR DISNARD: The last time
SENATOR FERNALD: Thank you.

that were increased

was

1989.

Amendment adopted.
Referred to the Finance Committee (Rule #24).

HB

760-FN, relative to the use of silencing devices for taking game.
and Recreation Committee. Vote 3-0. Ought to pass. Senator
Disnard for the committee.

Wildlife

SENATOR DISNARD:

This bill clarifies the existing statute... it prohibthe taking of wildlife with a firearm fitted with a silencing device.
The statute was intended to prohibited hunting with silencers, but it can
be construed to forbid the ownership of silencing devices altogether. The
ownership of silencers is closely and strictly regulated by the federal
government. All silencing devices must be registered with the treasury
department. The bill confirms the original intent without raising the
ownership of silencers. The bill provides an exemption to prohibition for
its
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holders of depredation permits. The people in the Senate may not be familiar with depredation permits. If you are an orchardist or I am an orchardist, and we have a problem with deer eating or chewing on or destroying the apple trees or whatever type of trees that we may have,
then they are permitted to cull, with the permission of the Department
of Fish and Gamie, additional deer. This use of silencers is only applicable
with the depredation program. The committee unanimously recommends

HB

760 ought to pass.

Adopted.
Referred to the Finance Committee (Rule #24).

HB
life

152-FN, relative to expanding the legal methods of taking deer. Wildand Recreation Committee. Vote 2-1. Ought to pass, Senator Disnard

for the

committee.

SENATOR DISNARD: This bill would permit the taking of deer with
crossbows during the firearms season. Currently, crossbow permits are
restricted to disabled persons missing a limb. Many elderly hunters are
unable to draw a compound bow TAPE CHANGE on where crossbows
may be used as well as education programs for hunters who would be
using crossbows. The committee had no opposition to the bill; although
the bow hunters are concerned that the crossbow season not overlap the
archery season. A person... one person spoke concerning the bow hunting. The bow hunters did not object to information at the hearing, about
the use of crossbows. Their only concern was, the original House Bill had
indicated time would be taken from the bow hunters hunting period, to
help, if and when, crossbows. This is not in the bill that came over from
the House. It is not in this bill. They will not be competing and taking
seasons away from each other. The majority of the committee recommends HB 152 as ought to pass.
Adopted.
Referred to the Finance Committee (Rule #24).

HB

720, relative to permitting the use of certain firearms for hunting
and Recreation Committee. Vote 3-0. Ought to pass with
amendment. Senator Disnard for the committee.

deer. Wildlife

2001-1347S
10/03

HB

Amend RSA

Amendment to
720
208:3-d as inserted by section 3 of the

bill

by replacing

it

with the following:
208:3-d Pistols Permitted. Pistols permitted under RSA 208:3, 3-a, 3-b,
3-c shall include a .357 Magnum, 10mm Automatic, .41 Remington,
.44 Magnum, .45 Long Colt, and .480 Ruger, provided that a pistol used
for taking deer under this section shall be loaded with no more than
5 rounds of ammunition at any time.

and

SENATOR DISNARD: The Wildlife Committee is happy to be the last committee to formally report today. This bill permits the use of certain specific
pistols in areas that are designated for the talking of deer by shotgun only.
The committee heard considerable testimony that the pistols specified,
possess ballistic characteristics equivalent to those of shotguns, not higher,
equivalent; therefore, presented no great risk to public safety. The bill is
applicable to the towns of Greenland, Newington, Strathaim, Chester and
Auburn, and the city of Portsmouth, where current law permits the taking
of deer by shotgun. Only six makes or types of pistols are specified in the
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mm

bill. A 357 Magnum, 10
automatic, 41 Remmington, 44 Magnum, and
45 Long colt, and 480 Ruger. If anyone has any questions on those, please
ask Senator Francoeur, I am not a hunter. All of which have ballistic prop-

erties like those of shotguns. The amendment corrects an error in the bill
by specifying that no pistol for hunting deer shall be loaded with more than
five rounds of ammunition at any time. The committee also heard testimony
that hunting with pistols would require exceptional stalking skills as well
as a high level of marksmanship. No testimony was offered in opposition
to this bill. The committee recommends ought to pass.

Amendment adopted.
Ordered to third reading.

TAKEN OFF THE TABLE
Senator Francoeur moved to have HB 274,-FN, banning the residential
open burning of trash and relative to a dioxin emissions reduction and
control program, taken off the table.

Adopted.

HB 274,-FN, banning the residential open burning of trash and relative
to a dioxin

emissions reduction and control program.

SENATOR FRANCEOUR:

This is a bill that I had concerns about a week
asked the Senate to table it. Since then, I have spoken to the
Environment Committee which Senator Johnson is on. I have spoken to
Senator Below. I have spoken to the Department of DES, the sponsors
of the bill in the House. We have all agreed to a floor amendment that
I will propose as soon as we pass the bill.
ago, so

I

Question

is

on the committee amendment

(1091).

Amendment adopted.
Senator Francoeur offered a floor amendment.

2001-1386S
08/04

HB

Amend RSA

Floor Amendment to
274-FN
125-N:2, IV as inserted by section 1 of the

bill

by replacing

with the following:
IV. "Combustible domestic waste" means combustible waste such as,
but not limited to, household trash, packaging materials, plastics, coated
or laminated papers, rubber, painted or treated wood, coated or treated
cardboard, oily rags, and animal, vegetable, and kitchen waste. The term
does not include untreated wood, leaves, brush, or paper products genit

erated at a residence.

SENATOR FRANCOEUR: I rise to offer a floor amendment. If you take
the amendment, it goes to section number four of the bill. It adds in a
couple of words. The words are "paper products on line six as you get the
amendment. After discussions with DES and the committee, on Tuesday
of this week, they agreed that when you have your own home and you
have some paper products that you have generated, for instance a newspaper or some cardboard or some packaging and stuff like that. They

felt

that maikes up a large part of your residential generated trash, and that
you could burn that like you currently do now. The idea on the dioxins is
to stop the burning of the plastics. You don't want to burn plastic bottles,
really heavy thick coated stuff like your folders and stuff like that, which
create a large amount of dioxins. So the department agreed that we could

SENATE JOURNAL

724

31

MAY

2001

do this amendment. The sponsors, as I mentioned earher, I spoke with
them and I have spoke with Senators Below and Johnson. Everyone is in
favor of the amendment.
Floor

Amendment adopted.

Ordered to

third reading.

MOTION OF RECONSIDERATION
Senator Francoeur moved reconsideration whereby the Senate introduced and referred to committee the following House Bills:

HB

162-FN, ratifying the school board meetings and elections for
Valley Regional and Bartlett School Districts.

Mascoma

HB 498, relative to standards for records filed with a registry of deeds.
HB 550-FN, relative to destruction of information.
HB 587-FN, establishing a commission on the status of men.
HB 658-FN, relative to the homeless prevention fund.
Motion adopted.

2001-1305-EBA
06/10

Enrolled Bill Amendment to SB 49
The Committee on Enrolled Bills to which was referred SB 49

AN ACT

establishing a committee to study the creation of a landlordtenant mediation project.

Having considered the same, report the sEime with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment

to

SB 49

amendment makes t3rpographical corrections to the bill.
Enrolled Bill Amendment to SB 49
Amend section 5 of the bill by replacing lines 1 and 2 with the following:
5 Report. The committee shall report its findings and any recommenThis enrolled

bill

dations for proposed legislation to the senate president, the speaker of
the house of representatives, the senate clerk, the house clerk, the

Senator Pignatelli moved adoption.

Adopted.

REPORT OF COMMITTEE ON ENROLLED BILLS
Bills has examined and found correctly EnHouse and/or Senate Bills:
the membership of the department of youth devel-

The Committee on Enrolled
rolled the following entitled

HB

120, relative to

opment advisory board.

HB

142, establishing a committee to study encryption of confidential
information.

HB

143, establishing a committee to address the problem created by the
shortage of health care personnel and support staff in New Hampshire.
HB 189, increasing the facility funding limits under the oil discharge
and disposal cleanup fund.
HB 230, relative to scheduled permanent impairment awards under the
workers' compensation law.
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HB

232, relative to compensability of work-related stress injuries under the workers' compensation act and relative to election of remedies
for wrongful termination or constructive discharge.

HB

367, relative to the establishment of a town forest in the town of
to property of preexisting school districts.

Randolph and relative

HB

369, relative to driving in highway construction and maintenance
areas and utility work areas.

HB 376, allowing county commissioners serving 4-year terms to vote at
state party conventions.

HB

377, permitting the state of New Hampshire to file petitions with
the probate court seeking review of actions by a power of attorney.
433, clarifying the duties of the oversight committee on health and

HB

human

services.

HB 482, relative to airport zoning.
HB 727, making certain changes concerning

the authority and opera-

tion of the port authority.

SB

extending the reporting date of the committee to study and identhe duties of the fish and game commission.
SB 12, relative to applications for the cooperative fencing program and
the depredation permit program in the fish and game department.
SB 15, extending the reporting date for the commission on the status
of community-technical education.
11,

tify or establish

SB
SB

25, relative to preliminary breath tests.

27, allowing the state to apply for review of a state prison sentence
by the superior court's review division.

SB 33, relative to the definition of "campsite".
SB 35, relative to a term for the chief justice of the supreme court.
SB 37, extending the reporting date for the committee studying prescripdrug access.

tion

SB

40, changing the method by which the insurance
sesses insurers to fund its administration fund.

SB
SB

department

as-

44, relative to false academic documentation.

50, relative to the

abatement of taxes in unincorporated towns or

unorganized places.

SB
SB

85, relative to coUateralization of municipal trust funds.

89, establishing a committee to study methods of strengthening and
clarifying the comprehensive shoreland protection act and its application.

SB

92, relative to the distribution of special education funds.
Senator Pignatelli moved adoption.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.
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LATE SESSION

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings, House Messages, Enrolled Bills and amendments, and
that when we adjourn we adjourn to the Call of the Chair.

Adopted.

Third Reading and Final Passage

HB

112, establishing a study committee on issues relating to hospital
business practices and managed care organizations' networks.

HB 274,-FN, banning the residential open burning of trash and relative
emissions reduction and control program.
332-FN-L, relative to resuscitation protocols for emergency medicare providers and relative to pa3rment of autopsy expenses.

to a dioxin

HB
cal

HB 388, clarifying the rights of patients of nursing facilities in the event
of a proposed transfer or discharge

from the

facility.

HB 396, relative to the practice of physicians and surgeons.
HB 413, relative to ownership of rail properties.
HB 443, relative to a state energy plan.
HB 520, relative to clarifying qualifications of candidates.
HB 525, relative to property and casualty insurance.
HB 534, relative to "salvage" motor vehicles.
HB 573, relative to the role of certain advanced registered nurse practitioners in the state

mental health services system.

HB

579, relative to nominating a political organization by nomination
papers.

HB 580, requiring health insurance carriers to provide loss information
to large

HB

employers at least once every 6 months.

590, permitting

life

insurance companies access to certain motor

vehicle records.

HB 591, relative to certain prescription discount cards.
HB 635, relative to family mutual support services.
HB 677, relative to certification and filing of nomination papers.
HB 720, relative to permitting the use of certain firearms for hunting deer.
HB 740, relative to decommissioning of nuclear electric generating facilities.

HJR 5,

encouraging the use of renewable energy systems in new or

re-

habilitated state buildings.

HCR 12, requesting that the federal government authorize greater state
regulation of gas pipelines and pipelines carrying other hazardous substances.
In

recess to the Call of the Chair.

Out of Recess.
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LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Tuesday, June 5, 2001 at 10:15 a.m.

Adopted.

Adjournment.

June

5,

2001

The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by Senator Katherine Wheeler.
And old Rabbi once asked his pupils how they could tell when the night
had ended and the day had begun. "Could it be," asked one of the students, "when you can see an animal in the distance and tell whether it's
a sheep or a dog?" "No," answered the Rabbi. Another asked, "Is it when
you can look at a tree in the distance and tell whether it's a fig tree or a
peach tree?" "No," answered the Rabbi. "Then what is it?" the pupils
demanded. "It's when you can look on the face of any man or woman and
see that
still

it is

your

sister or brother.

Because

if you

cannot see

this, it is

Amen.

night."

Senator Barnes led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
HOUSE MESSAGE
The House

of Representatives concurs with the Senate in

to the following entitled Bills sent

HB

down from the

its

amendment

Senate:

310, setting the rate for the medicaid enhancement tax for the bi30, 2003.

ennium ending June

HB 158, relative to the use of an artificial light to locate moose.
HB 219, relative to the rules of the road involving school buses.
HB 371, relative to fiscal impact statements for proposed administrative
rules prepared by the legislative budget assistant and relative to certain
time periods for review by the joint legislative committee on administrative rules.

HB 394, relative to short-term health insurance policies for certain persons.

HB

501, relative to licensure of foster homes and the duties of the department of health and human services advisory board.

HB 610,
cider in

allowing the sale of raw milk cheese and unpasteurized apple

New

Hampshire.

HB 612, relative to expenditures from the dam maintenance fund by the
department of environmental services and extending a study committee
report date.

HB 753, relative to exemptions from issuer-dealer licenses for the sale
of securities.

HCR 5, urging the federal government to consider the impacts on New
Hampshire and the smaller

states of interstate waste legislation.
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HCR

13, calling on the President and the Congress to fully fund the
federal government's share of special education services in public elementary and secondary schools in the United States under the Individuals with Disabilities Education Act.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled bills sent down from the Senate:

SB 58, revising the requirements for a license as a bingo supplies or
lucky 7 tickets distributor.
SB
SB

82, relative to service of process in marital matters.

100, establishing a committee to study the feasibility of creating a

mental health court

division.

SB

132, directing the department of health and human services to coordinate a comprehensive review of demographic trends in the New Hampshire population and the impact of such trends.

SB

134, establishing a committee to study allowing the use of business
logo signing on the mainline of limited access and divided highways.

SB

144-FN, increasing

bail commissioner's' fees.

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
passage of the following entitled bills sent down from the Senate:

SB 114, establishing a committee to study issues relating to judicial
reform, and making an appropriation therefor.
SB

143, establishing a study committee relative to registering
lating home improvement contractors.

and regu-

SCR

1, urging the supreme court to expand the membership of the advisory committee on rules to include legislative members.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

18, relative to termination of small trusts.

SENATE NONCONCURS AND REQUESTS
A COMMITTEE OF CONFERENCE
SB

18, relative to termination of small trusts.

Senator Gordon moved to nonconcur and requests a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:

SENATORS:

of

Gordon, Roberge, Pignatelli

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

57, relative to the economic development matching grants program.
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SENATE CONCURS WITH HOUSE AMENDMENT
SB

57, relative to the economic development
Senator Below moved to concur.

matching grants program.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

68, relative to school district placements of children living in foster

homes.

SENATE NONCONCURS AND REQUESTS
A COMMITTEE OF CONFERENCE
SB

68, relative to school district placements of children living in foster

homes.
Senator O'Hearn moved to nonconcur and requests a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:

SENATORS:

of

Gordon, O'Hearn, Disnard

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
adoption of the amendment(s) to the following entitled Bill sent down

from the Senate:

HB 238, relative to interstate banking.
And

requests a Committee of Conference.
The Speaker, on the part of the House of Representatives, has appointed
as members of said Committee of Conference:
REPRESENTATIVES: Hunt, Eraser, Marshall, Reardon

SENATE ACCEDES TO HOUSE REQUEST FOR
A COMMITTEE OF CONFERENCE

HB 238, relative to interstate banking.
Senator Larsen moved to accede to the request for a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members of
said Committee of Conference:

SENATORS:

Larsen, Johnson, Fernald

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
adoption of the amendment(s) to the following entitled Bill sent down

from the Senate:

HB

240, requiring the department of health and human services to develop a plan reducing the number of persons awaiting certain services for

developmental

disabilities.
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requests a Committee of Conference.

The Speaker, on the part of the House of Representatives, has appointed
as members of said Committee of Conference:
REPRESENTATIVES: Batula, Burnham, Manning, Seldin

SENATE ACCEDES TO HOUSE REQUEST FOR
A COMMITTEE OF CONFERENCE

HB

240, requiring the department of health and human services to develop a plan reducing the number of persons awaiting certain services for

developmental

disabilities.

Senator Wheeler moved to accede to the request for a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:

SENATORS:

of

Wheeler, Prescott, McCarley.

2001-1361-EBA
08/10

Enrolled Bill Amendment to SB 123
The Committee on Enrolled Bills to which was referred SB 123

AN ACT

establishing a committee to study how information regarding
private individuals is obtained, maintained, and employed by
the division of children, youth and families.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to SB 123
This enrolled bill amendment makes a grammatical correction.
Enrolled Bill Amendment to SB 123

Amend

section 5 of the bill by replacing line 1 with the following:
5 Report. The committee shall report its findings and any recommendations for proposed

Senator Pignatelli moved adoption.

Adopted.

2001-1430-EBA
04/09

Enrolled Bill Amendment to HB 532
The Committee on Enrolled Bills to which was referred

AN ACT

HB

532

establishing a committee to study the adequacy of funding for
the continued universal distribution of children's vaccines.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 532
This enrolled bill amendment makes a grammatical correction
section of the

bill.

to a
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following:

manufacturers, health maintenance organizations, insurance carriers,
and health care providers.

Senator Pignatelli moved adoption.

Adopted.

COMMITTEE REPORTS

HB

105-FN-A, establishing an agricultural nutrient management program and making an appropriation therefor. Finance Committee. Vote
5-1. Ought to pass. Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: The

commissioner of agriculture shall
an agriculture program. This program shall assist agricultural
land and livestock owners with efforts to minimize potential adverse
effects on water of the state. The program will help them to make them
understand the need to provide educational technology and financial assistance to prevent fertilizers, animal manures, and agriculture compost
from polluting the waters of New Hampshire. The goal of the program
is to assist and enable the continued viability of farming in New Hampshire and the preservation of open spaces in a manner that is compatible with the state's public health and environmental objectives. A twenty
thousand general fund appropriation that is a 2002, and 2003 will be
made for this purpose. Additionally the commissioner is required to apply for grants from the department of environmental services for any
additional funding. The committee on Finance has voted unanimously
ought to pass.
establish

Adopted.

Ordered to third reading.

HB

123-FN, relative to the retirement system classification for the director of the division of safety services, department of safety. Finance
Committee. Vote 6-0. Ought to pass with amendment. Senator Eaton for
the committee.

SENATOR EATON: HB

123 allows the director of safety services,

if cer-

maintain group II status in the New Hampshire
retirement system, and allows a non-classified employee to elect to receive
a retirement allowance rather than become a member of the system. Fiscally, the state's restricted expenditures will decrease in each of the fiscal years and there is no fund appropriation. The finance committee recommended unanimously ought to pass.
tified as police officer, to

2001-1405S
10/04

Amendment
Amend

to

HB

123-FN

by replacing section 3 with the following:
3 Effective Date. This act shall take effect upon its passage.
the

bill

Amendment adopted.
Ordered to third reading.

HB
lice

tee.

181-FN, relative to group II retirement system membership for poand corrections officers who become police trainers. Finance CommitVote 6-0. Ought to pass. Senator Below for the committee.

SENATOR HOLLINGWORTH: The bill allows police
ers

who have been group

II

members

and correction officmaintain group II

for 5 years to
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in the retirement system when they become law enforcement
training speciahsts. The bill also allows the police or the correction officer
who has been a group II member of 10 years maintain group II membership in the retirement system if he or she becomes a director of the police standards and training council. The committee voted unanimously
ought to pass.

membership

Adopted.

Ordered to

HB

third reading.

183-FN, relative

purchase of certain prior service by county
retirement system. Finance
Ought to pass, Senator Boyce for the committee.

to the

corrections officers in the

Committee. Vote

6-0.

New Hampshire

SENATOR BOYCE: HB 183 is another retirement bill that allows county
correction officers to purchase, as members of group II, group I service
on any employment completed before such employment was classified
as group II in any county correction facilities. The counties made a
change and some people were class one and class two and this straightens it all out. Allows them to buy into group I rather than be in group
II. No general fund expenditures or state restricted expenditures will be
increased by an indeterminable amount, mostly per actuarial cost. The
committee on Finance has voted unanimously ought to pass.
Adopted.

Ordered to

third reading.

HB 186-FN-A, establishing a pesticides training program. Fingmce Committee. Vote 6-0.

Ought

to pass.

Senator Gatsas for the committee.

SENATOR GATSAS: HB

186 establishes a pesticides training program
in order to provide an in-state training to handlers and applicators. The
bill establishes a fund from licensing fees to maintain and begin the program set by the commissioner of agriculture. In addition, HB 186 will
increase revenues with no cost to the state. The committee on Finance
has therefore voted unanimously ought to pass, and I ask the full Senate to support the committee vote.

Adopted.

Ordered to

third reading.

HB

302-FN, relative to an optional retirement allowance for certain
spouses upon a retiree's remarriage. Finance Committee. Vote 6-0. Ought
to pass. Senator Hollingworth for the committee.

SENATOR HOLLINGWORTH: The bill allows a retired member who
has remarried to elect and nominate his or her spouses as the beneficiary as an option of their allowance. The committee unanimously supports passage.

Adopted.

Ordered to

third reading.

HB 305-FN-A, establishing a dedicated fund for certain fish and game
funds to be expended for the purpose of Operation Game Thief. Finance
Committee. Vote 6-0. Ought to pass. Senator Gatsas for the committee.

SENATOR GATSAS: HB 305 establishes a dedicated fund in the fish and
game department for operating Game Thief. The bill will increase fish
and game restricted revenue in each of the fiscal years at no cost to the
general fund. The department assumes upon passage of this

bill

that the
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private organization, "Operation Game Thief, Inc.," will dissolve and donate $21,000 to the newly established fund in the department to be expended. Maintenance of the new program will be covered by the depart-

ment. The committee on Finance has voted unanimously ought to pass
and I ask the for the full Senates support.

Adopted.

Ordered to

third reading.

ELB 3 11 -FN- A, increasing the fees under the laws relative to sewage disposal systems to support a position at the department of environmental
services to advocate for and implement long-term septage disposal solutions in partnership with New Hampshire municipalities. Finance Committee. Vote 6-0. Ought to pass, Senator HoUingworth for the committee.

SENATOR HOLLINGWORTH: The bill increases by $10 the fee required for any person submitting plans and specifications for septic
or waste disposal systems. In order to support a position at the department of environmental services to advocate for implement longterm septic disposable solutions in partnership with New Hampshire
municipalities. The committee on Finance voted unanimously ought
to pass.

Adopted.

Ordered to

third reading.

HB 326-FN-A, relative to the continuation of the New Hampshire task
on deafness and hearing loss and making an appropriation thereFinance Committee. Vote 6-0. Ought to pass with amendment, Senator Eaton for the committee.
force
for.

2001-1413S
05/10

HB

Amendment to
326-FN-A
the bill by replacing section 5 with the following:
5 Appropriation. To foster the stability and effectiveness of the newly
established Northeast Deaf and Hard of Hearing Services, Inc., or other
qualified deaf and hard of hearing consumer governed organizations, an
appropriation in the amount of $10 is made for each year of the biennium
to the governor's commission on disability for the purpose of supporting
the designated non-profit organization's development and to assist it in
securing contracts, private and public grants, and other funding sources
for the organization's continued operation. The governor is authorized to
draw a warrant for said sum out of any money in the treasury not otherwise appropriated.
Amend

SENATOR EATON: HB 326 will expand the membership and duties of
New Hampshire task force on deafness and hearing loss. It also

the

makes an appropriation

to the governor's commission on disability to
support Northeast Deafness and Hard of Hearing Services, Incorporated.
The committee on Finance feels that there are many gains to be had with
our support of this service and we voted unanimously ought to pass and
I ask the full senate to support the committee vote.

Amendment
Ordered to

adopted.

third reading.

HB 347-FN, relative to terminal pay for certain state officials or employees.

tor

Finance Committee. Vote 6-0. Ought to pass with amendment. Senafor the committee.

Barnes
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2001-1416S
04/01

Amendment
Amend

the

bill

HB

to

347-FN

by replacing section 3 with the following:

3 Effective Date. This act shall take effect

upon

its

passage.

Beautiful day today, isn't it? HB 347 provides that
officials or employees employed in a nonclassified or unclassified position
shall be eligible for terminal pay. Specifically, anyone of these employees
who retires or resigns, dies in office or is terminated as a result of not being reappointed shall receive upon cessation of employment, three days
salary for each year of employment. The governor is authorized to draw
warrants for the sums necessary. The Committee on Finance has voted
unanimously ought to pass and I ask for the full Senate support.

SENATOR BARNES:

Amendment

adopted.

Ordered to third reading.
HB 350-FN, relative to persons with disabilities participating in the
work incentive program. Finance Committee. Vote 6-0. Ought to pass,
Senator Hollingworth for the committee.
SENATOR HOLLINGWORTH: HB 350 will allow people with disabili-

work incentive program. The bill further grants
the rulemaking authority to the commissioner of the Department of
Health and Human Services. State expenditures will increase by approximately 500,000 in fiscal year 2002 and about 700,000 in each year
thereafter. State revenues will increase 250,000 in fiscal year 2002 and
350,000 in each year thereafter because of federal reimbursement. The
committee on Finance voted ought to pass and I ask the full Senate to
do so at this time.
ties to participate in the

Adopted.

Ordered to

third reading.

HB

393-FN, relative to plant nurseries
mittee. Vote 4-2

Ought

to pass. Senator

SENATOR GATSAS:

I

Gatsas

would

for

and nursery

stock.

Finance Com-

the committee.

like to

make

a substitute motion of rere-

ferred.

SENATOR HOLLINGWORTH:
is

Could

I

ask Senator Gatsas

why the

bill

being rereferred?

SENATOR GATSAS: Senator Hollingworth, I believe we had some questions about the process of dangerous insects and plants and disease and
how that was going to carry on. I think we should make sure we are
doing the correct thing with pesticides and the situation with them.
SENATOR HOLLINGWORTH:

Further question:

My concern is that what

an infection from being spread to other
plants and other environmental stock, nursery stock and plants. What
will happen? Is this bill definitely coming back out next session and is
this really going to be worked on or is this going to meet?
SENATOR GATSAS: If you remember that the first time violators were
going to go from a misdemeanor to just a violation. I think we ought to
take a look at that because if somebody is violating the law knowingly,
maybe the violation should be a misdemeanor and not just a violation.

this bill does is try to protect

SENATOR HOLLINGWORTH: Thank you.
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SUBSTITUTE MOTION
Senator Gatsas moved to substitute rereferred for ought to pass.
Adopted.

HB
HB

393-FN

is

rereferred to the Finance Committee.

459-FN, relative to inspection requirements for antique vehicles.
Finance Committee. Vote 6-0. Ought to pass, Senator Boyce for the com-

mittee.

SENATOR BOYCE: It is a shocking revelation to realize that vehicles that
are younger than I am are considered antiques. HB 459 changes the inspection requirements for antique motor vehicles 40 years or older from
the annual to biennial inspection. The depairtment of safety has stated
that this will decrease highway fund revenue by about $8,500 in fiscal year
2003 and 2005 and decrease state highway fund expenditures and local
revenue by about $1,020 in 2004 and 2006. There will be no fiscal impact
on county revenue or expenditures. The Committee on Finance has voted
unanimously ought to pass and I urge you to do the same.

SENATOR BARNES:
40 years

I hear you talking about antique vehicles
Does this also take care of antique people

Senator

old, is that correct?

over 65?

SENATOR BOYCE:

I

don't think

we

require annual inspection of people

yet.

SENATOR BARNES:

It

might be a new funding mechanism.

Adopted.

Ordered to third reading.

HB

471-FN, relative to fish and game licenses issued to resident and
nonresident minors and relative to complimentary fishing licenses for
legally blind persons. Finance Committee. Vote 6-0. Ought to pass. Senator Eaton for the committee.

HB

SENATE EATON:
471 changes the application of special deer permits, black bear tag's, falcon permits, wild turkey permits or licenses,
and general fish and games license exceptions to the resident and nonresident persons under the age of 16 and for the legally blind. The Legislative Budget Assistant has determined that the legislation has a total fiscal impact of less than $10,000 in each of the fiscal years 2001 to
2005.

The Committee on Finance voted unanimously

for its support.

Adopted.

Ordered to third reading.

HB 477-FN, relative to supplemental allowances for certain retired group
I

of the New Hampshire retirement system. Finance CommitVote 6-0. Ought to pass. Senator Hollingworth for the committee.

members

tee.

SENATOR HOLLINGWORTH: HB 477 provides for a supplemental allowance for group I retired members who retired prior to July 1, 1991,
so that they receive a certain minimum benefit amount. HB 477 will appropriate approximately 17,000,000 from a special account within the
retirement system. There will be no general fund appropriation. The
committee on Finance has voted ought to pass. I ask you to do so at this
time.

SENATOR DISNARD: Of all the days to have HB 477 to pass a minimum income for retired teachers. Many years ago, it was a favorite sub-
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Senator Blaisdell, many times he helped the poor - those who
were out of work, principals, teachers, and I urge my colleges to vote for
this unanimously.

ject of

Adopted.

Ordered to third reading.

HB 570-FN, relative to the unemployment compensation law.

Finance
Committee. Vote 6-0. Ought to pass with amendment, Senator Barnes
for the committee.

2001-1419S
08/03

Amendment
Amend

the

AN ACT

title

of the

bill

to

by replacing

HB
it

570

with the following:

unemployment compensation law and creating
a dedicated fund for the job training program for economic
growth and making certain changes to the program.
relative to the

Amend

the bill by replacing all after section 6 with the following:
7 Administrative Contribution to the Training Fund. Amend RSA 282A:87, IV(a) to read as follows:
IV.(a)Cl^ Each employer subject to payment of contributions pursuant to RSA 282-A:69, 1 shall have its rate reduced by 1/10 of one percent beginning in the second quarter of 1996. An administrative contribution equal to the amount of this reduction shall be paid by all such

employers.
(2) Commencing July 2, 2001, after deduction of all costs
incurred in the collection of the administrative contribution, II
3 of the quarterly administrative contribution collected, not to
exceed $1,000,000 annually, shall be deposited each quarter in the
fund established by RSA 282-A:138-a and shall be expended only
as provided by and for the purposes provided in that section. The
remaining quarterly administrative contribution collected shall
be [ttrt^] deposited in the fund established by RSA 282- A: 140 and shall
be expended only as provided by and for the purposes provided in that
section, and not for any other purpose.
(3) In the event the unemployment compensation trust
fund fails to equal or exceed $275,000,000 throughout the preceding calendar quarter, the funds referred to in subparagraph
IV(a)(2) shall not be deposited as provided in that section but
shall be deposited in the fund established by RSA 282-A:140 and
shall be expended only as provided by that section, and not for
any other purpose.
8 New Section; Training Fund Established. Amend RSA 282-A by in-

serting after section 138 the following new section:
282-A: 138-a Training Fund.
I. There is hereby created in the state treasury a special fund to be
known as the training fund. Commencing January 1, 2002, the moneys
in this fund may be used, solely as determined by the commissioner of
the department of employment security in accordance with rules and
guidelines adopted by the commissioner, for funding training under the
job training program for economic growth, established under RSA 188F:49-56. Rulemaking authority relative to administration of the grant
award process shall remain with the commissioner of regional community-technical colleges pursuant to RSA 188-F:52, 11(a).
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II. The commissioner of employment security shall act as the fiscal
agent for moneys deposited in the training fund. All costs incurred by
the commissioner acting as fiscal agent of the training fund shall be paid
from such fund.
III. Any interest earned on the moneys in this fund shall be deposited in the fund established by RSA 282-A:140 and shall be expended
only as provided by that section, and not for any other purpose.
IV. Any moneys paid into the training fund during a calendar year,
which are either not obligated by June 30 of the following year or spent
by June 30 of the year thereafter, shall lapse and be deposited into the
fund established by RSA 282-A:140 and shall be expended only as provided by that section and not for any other purpose.
9 Grant Review Committee. RSA 188-F:52, II (b) is repealed and reenacted to read as follows:
(b) Seat a grant review committee consisting of the following:
(1) The commissioner of the department of regional community-

technical colleges, or designee.
(2) The commissioner of the department of employment security,
or designee.
(3) The commissioner of the department of resources and economic development, or designee.
(4) One member representing labor, nominated by the commissioner of regional community-technical colleges and approved by the board
of trustees.
(5) Three members representing business and industry. The governor, senate president, and speaker of the house of representatives shall
each appoint one such member. No individual shall concurrently serve as
a representative of business and industry while a member of the workforce
opportunity council or an employee of any business represented thereon,
or while a member or employee of any other entity represented on the

grant review committee.
(6) One senator appointed by the senate president.
(7) One representative appointed by the speaker of the house of
representatives.
(8) The president of the Workforce Opportunity Council, Inc.
10 New Paragraphs; Additional Eligibility for Training Grants. Amend
RSA 188-F:53 by inserting after paragraph VI the following new paragraphs:
VII. Intent by a business to locate within the state shall be established
to the satisfaction of the grant review committee. A minimum requirement
for intent to be established shall be:
(a) Proof of substantial investment or a binding contractual obligation consistent with such intent;
(b) The lease or purchase of real estate or equipment within the
state necessary for the planned move; or
(c) Such other requirement as may be established under rules
adopted by the commissioner of regional community-technical colleges.
VIII. Submission of documents to substantiate proof of intent by a
business to locate within the state shall be in accordance with rules
adopted by the commissioner of regional community-technical colleges.
IX. No grant shall be made to the state including the state university system.
X. No grant shall be made to any county, city, town, or other political
subdivision which has not currently elected to pay contributions pursuant to RSA 282-A:71, II.
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XI. No grant shall be made to any organization or group of organizations, described in section 501(c)(3) and exempt under section 501(a)
of the Internal Revenue Code which has not currently elected to pay

contributions pursuant to RSA 282-A:69, II.
11 Cap on Administrative Costs. RSA 188-F:54, IV
acted to read as follows:

is

repealed and reen-

IV. The department shall be authorized to use no more than 10 percent, or $100,()00, of any moneys received from the training fund established at RSA 282-A:138-a, whichever is less, to administer this program.

12 Performance Criteria and Reporting.
and reenacted to read as follows:

RSA

188-F:56,

I is

repealed

I. No later than April 1, 2002, the grant review committee shall establish performance criteria. The committee shall submit annually at the
end of each fiscal year, to the commissioner of the department of regional
community-technical colleges, the commissioner of the department of
employment security, the governor, the senate president, the speaker of
the house of representatives and the fiscal committee of the general court
a report indicating the level of performance achieved through the program. Performance indicators shall include, at a minimum, the number
of existing jobs retained, the number of existing employees retained, and
the number of new jobs created, as a result of this program.

13 Repeal. The following are repealed:
I. RSA 282-A:87, IV (e), relative to advisory council role if employment security programs devolve to the state.
II. 1996, 49:6, II, relative to designating a portion of employer contributions for unemployment compensation to the contingent fund.
III. 1996, 49:7, III, relative to effective date of paragraph II of section 6.

14 New Subparagraph; Training Fund. Amend RSA 6:12, 1 by inserting after subparagraph (dddd) the following new subparagraph:
(eeee) Moneys deposited in the training fund established by RSA
282-A:138-a.
15 Effective Date.
I. Section 2 of this act shall take effect June 30, 2002.
II. Section 6 of this act shall take effect upon its passage.
III. Paragraphs I and III of section 13 of this act shall take effect 60
days after its passage.
IV. The remainder of this act shall take effect July 1, 2001.

2001-1419S

AMENDED ANALYSIS
makes adjustments

maximum

amounts payable
July 1, 2001 and June
30, 2002; increases certgdn late filing fees; eliminates certain required annual audits of funds administered under RSA 282-A; and changes certain
timing requirements under the unemployment compensation law.
This bill also repeals the prospective repeal of RSA 282-A:87, IV relative to designating a portion of employer contributions for unemployment compensation to the commissioner's contingent fund. It establishes
a new dedicated fund to be used to fund the job training program for
economic growth using a portion of the employers' administrative contribution to the unemployment compensation trust fund. Any moneys in
the training fund which are not expended within 2 years from the end
of the fiscal year in which they accrue will lapse into the contingent fund
of the commissioner of employment security.
This

bill

to the

under the unemployment compensation law

benefit

effective
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This bill also changes the membership of the grant review committee
of the job training program for economic growth, adds new eligibility requirements for training grants, raises the amount available for administering the program, and changes the grant performance reporting procedure.

SENATOR BARNES: There is a long blurb here, I am just going to read
the first paragraph. If anyone wishes me to go further I will be happy
to. HB 570 makes adjustments to the unemployment compensation laws,
the committee would like you folks to help us out.

HB

SENATOR WHEELER:

I also urge your support of
570, and want
to the amendment that is on page 6 of the calendar, which is the contents of SB 201, which we passed a few weeks ago
but it ran into some glitches and we wanted to make sure the workforce

to

draw your attention

retrained. It

mously so

I

is extraordinarily important that the Senate pass
urge your support of HB 570 as amended.

it

unani-

Amendment adopted.
Ordered to third reading.

HB 606-FN, relative to the Christa McAuliffe planetarium. Finance Committee. Vote 6-0.

Ought

to pass,

Senator Boyce for the committee.

SENATOR BOYCE: HB 606 removes the Christa McAuliffe planetarium
from the technical college system and creates a separate commission and
grants the commission the authority to delegate certain administrative
duties. The planetarium has stated that this will not increase the planetarium budgetary needs or any additional duties that will be required,
can be absorbed within their existing budget. And therefor, the Committee on Finance has voted ought to pass and I ask the full Senate for their
support.

Adopted.

Ordered to third reading.

HB 637-FN, requiring annual training for members of the workers' compensation appeals board. Finance Committee. Vote 6-0. Ought to pass.
Senator Eaton for the committee.

SENATOR EATON: HB 637 requires members of the worker's compensation appeals board to have annual training. The Department of Labor
has assumed that this bill will allow 22 members of the appeals board
to attend training. Training courses occur in Nevada and Rhode Island
every other year. For each member training in Nevada the cost is $2,750
and $1,400 in Rhode Island, for a total estimated cost of $60,500 in the
first and third year and $30,800 in the second and fourth year coming
from the state restricted revenue. The department of labor was in support of this bill and the committee of finance voted unanimously ought
to pass.
Adopted.

Ordered to third reading.

HB 769-FN-L, relative to fees paid by municipalities for excavating and
dredging permit applications. Finance Committee. Vote 6-0.
pass, Senator Hollingworth for the committee.

Ought

to

SENATOR HOLLINGWORTH: HB 769 estabUshes maximum fees for
excavating and dredging permit applications by municipalities. The bill
may decrease state revenue and local expenditures by an indeterminate
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amount in fiscal year 2002 and each year after. There will be no fiscal
impact on county and local revenue and state and county expenditures.
The committee believes we should receive the unanimous support of the
senate.

Adopted.

Ordered to third reading.

HB 499, making state-appointed advisory committees subject to the rightto-know law. Internal Affairs Committee. Vote 4-0. Ought to pass with
amendment, Senator Roberge for the committee.

SENATOR ROBERGE:

This bill extends the existing right to know law
commissions formed by the Governor, Executive Council, Senate or
House of Representatives. The principle here is clear: the people's business should be conducted in public to the greatest extent possible. There
may be legitimate reasons to form commissions made of private individuals to deal with public issues. However, hiding the issues from public
view is not one of them. The Internal Affairs Committee made one change
to the bill as passed by the house. We clarified the section on commissions formed by the Governor by adding the words "by executive order."
This clarifies that commissions formed in an official capacity would be
covered by the right-to-know law, but a campaign committee or other nonofficial function would not be covered. The Internal Affairs Committee
supported HB 499 by a vote of 4-0. We ask for your support. Thank you.
to

2001-1418S
01/10

Amendment

to

HB

499

Amend RSA

91-A:l-a, 1(b) as inserted by section 1 of the bill by replacing it with the following:
[ih](b) The governor's council and the governor with the governor's

council; including any advisory committee established by the governor by executive order or by the governor's council;

Amendment adopted.
Ordered to third reading.

HB 554-FN, establishing a division of information technology within the
department of safety. Internal Affairs Committee. Vote 4-0.
pass. Senator Flanders for the committee.

Ought

to

SENATOR FLANDERS: The

department of safety is the fourth largest
the information technology staff is involved in
numerous projects both within and out of the department, and with communities across the state. This bill creates a division of information within
the department of safety, having its functions all in one place and in one
department. We feel this enhances communications with the police departments and fire departments across the state. The committee supports the
intent of the bill; however, there was concern that LBA was not able to come
up with a note on the financial impact of this biU. We ask that you pass this
bill; refer it to Finance for their report to come back to us. This came out
of our committee ought to pass and I ask for your support. Thank you.
agency in our

state.

And

Adopted.
Referred to the Finance Committee (Rule #24).

HB 738, establishing a commission to assess the operating efficiency of
state government. Internal Affairs Committee.
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Inexpedient to legislate, Senator O'Neil for the com-

mittee. Vote 2-2.

SPLIT REPORT: Ought

to pass,

Senator Roberge for the committee.

Vote 2-2.

SENATOR O'NEIL:

First let

me say that I

agree with the general concept

Every so often we should look at government operations to see
where we can do a better a job. My objection to HB 738 is that the charge
to the commission is too broad and too vague. It starts by saying that the
commission will look at executive departments but later in the bill, includes the legislature and the courts, too. The bill talks about restructuring state government. Does this mean reducing inefficiency and duplication of effort or does it mean deciding on what things government should
do or not do. The latter is roll of elected officiads not appointed commission; furthermore, the time line in this bill does not work. By the time this
study is completed, well have elected a new governor and new legislators.
There is no guarantee that anything in this study will ever get implemented. HB 738 is flawed despite its good intentions. I urge you to vote
this bill inexpedient to legislate. Thank you Mr. President.
of this

bill.

SENATOR

ROBERGE: This bill creates a commission to assess operation efficiency of state government. The commission will be composed of
business people and will be funded completely with private donations.
The commission will report back to the legislature by November, 2002.
At that time we can review their findings and decide if any of their work
should be introduced as legislation or incorporated into the budget. Since
there is no cost to the state and no requirement to agree with their conclusion it would seem foolish not to do this. It has been almost twenty
years since 1982, the Governor's management review, a review of how
government can do a better job serving the public. It is long overdue, and
before any ask, yes this will be subject to the right-to-know law under
499 which we just passed. If you believe, like I do, that an independent review of state government operations is something to be embraced,
then please vote for this bill. Thank you very much.

HB

SENATOR COHEN: I think the idea of a partnership is OK. I am concerned about the direction the bill might lead us. I think we all recognize that while a partnership government with big business can work
out fine, I am concerned about the direction here. I think we all recognize that by definition, by its very definition, democracy is not efficient.
There are other forms of government that are exceptionally efficient and
I don't think any of us would want to live under a government like that.
I think it is very important that we recognize that efficiency for corporations means no environmental regulations to slow them down. That
is much more efficient -no accountability to the public that would just
slow them down, and certainly no democracy. I am very concerned about
the concept of efficiency over ever3rthing. I believe that the business community can work with us, that is fine. I don't think having the public not
be part of the processes is not the way we want to go. If you look at some
of the people that they would interview - the unorganized public is not
involved in that. I believe that if we are going to look at this, perhaps
we should consider how we can make corporations, the large trans-national corporations that have no allegiance to any particular country but
are affecting our live so dramatically that they might be subject to democracy, not the other way around. I would like to see them, as well, be
subject to the public good and have that be an overriding principle. I
don't think this bill is necessary at this time and I am not sure that this
is the direction that we need to go in. Thank you.
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SENATOR WHEELER: I want to add my concerns to those that have been
expressed. I think all of us would like government to operate as efficiently
as possible. I know that we deplore waste of time, energy, and resources.
But I don't feel this committee is going to accomplish what we would hope
that it would. We have already had a lot of studies in state government
and very little change has happened because of them. I am afraid that this
is another feel good legislation that might have a more detrimental than
positive effect. We have gone through zero-based budgeting, performance
audit, sunset reviews to improve efficiency and effectiveness of government. What happens during these studies, as valuable as they may be,
they do draw individuals away from their occupations which can actually
make us less efficient. If you will look at the bill, you don't have to look
at the bill, I will tell you about it, but on page 3 of the bill it says the commission shall have full power and authority to require from the several
state departments, agencies and officials of the state and the political
subdivision of the state, such information and assistance as it may deem
necessary. Which gives this privately appointed business group full power
to demand the time and effort and paperwork from all the state agencies.
I consider that a problem. I think that assuming only representatives of
the private sector business community are the appropriate ones to undertake a study of this nature is limiting and has all ready been pointed out
in November, 2002, when this report is due. We will all be up for reelection or memorial services or something. And there is no guarantee that
any of these recommendations will ever be put into effect and a lot of time,
effort and money will be wasted, so I think it's an idea that has merit I
don't think implementation will work. Thank you.

SENATOR FERNALD: Senator Roberge do you know why it is that there
are no legislators or government people on this commission under this bill.
SENATOR ROBERGE: I was not the prime sponsor of this bill. But I feel
that the business people should be involved with the state government and
take a look at it from a business point of view, how government is run.

SENATOR FERNALD: And

I don't object to that. I guess my question
are looking to study government shouldn't we have some government people there with the business people to provide some perspective and experience so that the work of the commission itself will be

is, if

we

efficient?

SENATOR ROBERGE:
written correctly and

I

I

didn't write the bill Senator, but

can support

I

think

it is

it.

SENATOR WHEELER:

Senator Roberge, I am really quite concerned
about page 3 of the bill, HI which says the commission shall have full
power and authority to require from the several state departments,
agencies and officials of the states and political subdivisions such information as it may deem necessary. Do you interpret this as I do that
this is the equivalent subpoena power of a private group over not only
state departments and agencies but also elected officials, including all
of all us.

SENATOR ROBERGE: I think they deliberately made this as broad as
possible to give the group the leeway to really do a good job. And I don't
think that we should be nit-picking or micro-managing the group. I think
they ought to do their job and when they come back we can decide if they
did a good job, and we should adopt the policies, and if we don't agree
with it, then we won't.
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I wonder if you might agree, if we had
amended the bill to eliminate that particu-

Senator,

it,

SENATOR ROBERGE:

5

to

think

I

fine Senator,

it is

and

I

would vote

for

way it is written.
SENATOR D'ALLESANDRO: I think

this bill exactly the

it is fine to bring in commissions
government. We did it in the eighties with the Coleman Commission, we have done it with other commissions. But in referencing that
particular section of the bill, when you give outside entities the authority that really is an (TAPE INAUDIBLE) to subpoena power over all
state employees, all commission and department heads, and even state
legislators. That to me seems to be the most broad of any authority I
have ever seen given to any commission. If you can interpret that literally, that this group of outside officials has total authority to query anybody in state government and it is mandatory, says that they shall have
full power. I don't think that has ever happened in the history of state
government. I really question that and ask if indeed it is the will that
this move forward, that section be struck from this bill. I don't think it

to look at

appropriate to give any outside entity full power and authority to require all state government to be subservient to them. I just can see
that we don't that ourselves. When we do that we set up a committee,
we give our committee certain bounds and then we move forward with
that. I think that this is an extraordinary situation, those are extraordinary powers and we better think very seriously before we enact this
piece of legislation. That is setting a precedent that can be looked at in
the future, that outside entities can examine, can come in and examine,
is

subpoena and really mandate and dictate to state government. Why do
get elected? Why do we have elections every two years? If we are
going to give businessmen the authority to run us. That is ludicrous!

we

HB

Senator HoUingworth moved to have
738, establishing a commission
to assess the operating efficiency of state government, laid on the table.

Question

A roil

is

call

on the tabling motion.

was requested by Senator Larsen.

Seconded by Senator Francoeur.

The following Senators voted

Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,

HoUingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

SENATOR BELOW:

Senator Roberge, in reading this language about
power and authority, to require officials to provide informational assistance that apparently includes all towns and villages, counties and
other levels of government within the state.

full

SENATOR ROBERGE:

I

think

I

answered that question at least twice

before.

SENATOR BELOW:
it.

What

is

Well
the answer?

I

am just trying to understand. Maybe I missed
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SENATOR ROBERGE: Well the answer to that is to give the commission the broadest possible authority to do a full report. So when they
come back to us they will have something interesting to report to us.
That

is

the whole point.

SENATOR BELOW:

Is that yes,

that

it

extends this power of required

assistance to towns?

SENATOR ROBERGE: Again I am not a sponsor of this bill.

I didn't write
feeling is, in the hearing, that the sponsors wanted to give as
much authority as it would take to get the job done. And if that is what
it takes then that was their intention.
it.

But the

SENATOR BOYCE:

Senator Roberge, I am looking at the bill and on
just need to clarify what this means to examine the
current structure of the
state government. I don't see anywhere in
here where this study applies to anything other than state government.
The proposed statement on line 3, it says state government.

page

1,

line 21,

I

NH

SENATOR ROBERGE: It does.
SENATOR BOYCE: So, I am curious, is there anything in here that you're
aware of that applies

this to

anything other than state government?

SENATOR ROBERGE: No.
SENATOR DISNARD: Senator
cal subdivision? Entire

SENATOR ROBERGE:
swered

Roberge, on page

3, line 2,

what

politi-

community?
Senator, this

is

now

the third time

I

have an-

this.

SENATOR DISNARD: I understand this, but I didn't hear the answer
my question.
SENATOR ROBERGE: I really, if this committee wants to study these

to

kind of things I think they should be able to do it. And
should micromanage the committee we are setting up.

SENATOR DISNARD: Further question?
SENATOR ROBERGE: No.
SENATOR PIGNATELLI: I, too, share the same

I

don't think

we

concerns that Sena-

tor Wheeler, Senator D'Allesandro talked about this committee having the power that it had. I am also a little concerned that some of us

when we

introduce commissions, good commissions that would study issues that needed to be studied in this body, were changed to committees,
out of hand. But here we have a commission that apparently some people
want to pass as a commission and not a committee. I probably could
support a committee to study these. Who wouldn't want to promote efficiency in government, encourage cost savings, enhance accountability
and control improved coordination, reduce redundancy in state government, provide better government for the taxpayers dollar? That's what
we do now. Every time I vote for a bill, I keep these in mind. Every time
we put together a budget and I either vote for it or against it, it's because
it meets these criteria or it doesn't meet them and that is how many of
us judge bills that we are voting for. I think it never hurts to study government and provide a mechanism which we could run a better system
but I think this is the wrong mechanism. I think these are the wrong
people and I have grave concerns about page 3, III, the full power and
authority to require from several state agencies, departments and officials of the states and the political subdivisions of the state such assis-
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tance and information as it may deem necessary. I have grave concerns
about that. In the spirit of compromise I probably would be willing to
vote for this, without that paragraph, and if we have an opportunity to
send it back to committee or to break and prepare a floor amendment,
I think you could probably have my support for this bill without that
damning paragraph.

SENATOR FERNALD:

I think I want to speak for a minute to cut
and let's just talk about where we are with this
thing. We know we have the votes to pass this, and I support the idea
of a study of our structure of our state government. That isn't the ques-

through the

politics

we are debating, I don't think it is the question we're debating. Now
we know we're going to pass this, the question is, is it worded the
way we want it to be worded for this to go forward? And I'm a little bit
distressed that as we have been having this discussion, is this really
exactly the way we want it? The answer we get over and over is either
we shouldn't be nit-picking this thing or I didn't draft this so really don't
ask me that question. The devil is always in the details in government.
And we should make sure the details of this thing are right. We're gotion

that

ing to be asking the private sector to help us study the structure of our
government. When a private business wants to study its own structure
and it brings in a consultant. The first thing they do is they find someone from the inside to work with the people from the outside so they can
work together and understand where they are now and what changes
could be made. And yet we have a commission here that is not going to
include anybody from government in a study of government. Who knows
the government better than the people in it, whether it is the legislators or the representatives of the executive branch or some body of department heads who could explain what we are doing now to get this
commission started and provide some background and experience. So the
question I have for the entire body is since we're going to pass this, are
there any things in here we might want to change before we do that? I
think the top of page 3 is a little too broad, that this commission could
get way to big for its britches and start pushing around the state government about doing this and that. And I think if we look at other study
committees we have had, we could change it to say the departments of
government will cooperate with the commission, provide such information as necessary for the commission to do its work, without the current
language, which is tantamount to subpoena power. And I happen to think
we should add, some government people to this commission, it only makes
sense - that is how a business would study itself. So, my question to the
body is, can't we table this And talk about a couple of details to make it
right and then pass it?

SENATOR HOLLINGWORTH:

I think you have heard quite clearly that
support this piece of legislation, with changes.
And I would like to have you look particularly at page 1, line 29: Assess
the administrative efficiency, public accountability, and effectiveness of
the executive, legislative, and judicial branches of state government.
That is amazing, that you are going to take, on the third page, where
we have been talking about the subpoena powers, to allow them power
to look at that, when there is not a single elected official there and that
you have it extend beyond the state agencies, and even though I understand Senator Roberge's wishes, is to give the committee ability and
flexibility idea that she would allow a commission that we have no idea
who they're going to be or who is going to be appointed to it. That they

the will of the Senate

is to
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deep as the public subdivision, which are
puzzled why this piece, which is a house bill,
is getting such overwhelming support? I am wondering is there something that I am not seeing? That there isn't a willingness on this body
to table this, to set it aside and to try to bring compromise so that we
can pass something that potentially would not have the possibility of
having bad consciences and not producing the kinds of things we want

would be able

to take go as

municipalities.

I

to see

mean I am

- efficiency

in state

government.

SENATOR COHEN:

Just a quick question to the body here. It does appear that the votes are where they are. And of course none of us has
an)rthing against working with various constituents in the state to help
us. My question is, I just don't understand what definition of the word
conservatism yields this kind of full power and authority over a democratically elected government? That is not a definition of conservatism
that I am familiar with.

SENATOR MCCARLEY In having a chance to read this further it appears that we have no idea how many people are going to be serving on
this commission. This is just a private, small business sector commission
and I think you know a little cleanup might have this work. Usually
there is some sort of provisional idea of the size of the commission, relative to the charges they are being given, which I might add, are huge.
So I think some language work would be very appropriate and I think
everybody here is willing to sit down and do that. So I would have to say
right now as open-ended as this is without having any idea how many
people are going to be on it, much less who they are and where they are
from, I would not be able to vote for this.
:

Senator Below moved to divide the question.
Chair ruled that the question cannot be divided.

SENATOR D'ALLESANDRO: I would like to point out two or three things
with the legislation that I think all of us should be cognizant of. First
of all, as pointed out by Senator McCarley, you don't know the composition of this commission, you don't know how many. All we know is that
this commission shall be composed of representatives of the private sector business community - that is it. We don't know how many, we have
no idea what encompasses the entirety of the private sector. Secondly
the commission may contract with professional consulting firms with expertise in business management to achieve the commission's goals and
objectives. Thirdly when you look at page 2, line 25, subparagraph c, you
say, or it says that local governments can be interviewed. Now if local
governments shall fall under III, does this mean that this commission,
given authority by the state, can go to a local government and ask for
any records that local government possesses. They can go into any town
any city in the state of NH and have authority mandated by this law to
get anything they want from the city, the state, the municipality, the
hamlet. It just seems to me that in reference to the point that this only
involves the state, that is not true. By the authority in this legislation
you're looking at the entire governmental structure of the state of NH.
The entire governmental structure, and in terms of the separation of
powers, you're looking at the legislative, executive and the judicial, so
you have subpoena power over every branch of state government. And
the attorney general says that when you talk about political sub-divisions that means school districts, unincorporated towns - those can all
be investigated by this commission. This commission's authority that is
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more authority than is given to any elected official in this state. I think
to understand that we believe in the concept. We have done
it on numerous occasions, we have done it in a confined situation given
a particular charge and that charge is to come back and help us make
state government more efficient. We have done that, as I have said, I
was around here when the Coleman Commission was created. I was
around here when other commissions were created. This goes far beyond anything that has been done before. The concept is a good one. I
think we should look carefully at what we are doing. This legislation
gives the broadest powers that in my opinion, we have ever given, we

we have

ought to be careful about that.

Senator Pignatelli moved to recommit.
SENATOR PIGNATELLI: Since many of us have strong concerns about
this bill and would like to pass it in some form, I move that we recommit this bill and work on it a little bit more and bring it out in a form
that the 24 of us can support.

Question

A roll

is

on the motion of recommit.

was requested by Senator Cohen.
Seconded by Senator Larsen.
The following Senators voted Yes: Below, McCarley, Disnard,
call

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.

The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
Yeas: 11

Motion

-

Nays: 13

failed.

SENATOR HOLLINGWORTH:

For a second time, to speak. I presume
that the vote is going to be ought to pass motion and I would hope, I am
still hoping, that there is a way we can still work on it as a Senate particularly on a day like today when we are honoring Junie Blaisdell. Peter
Blaisdell just passed me and he said, and I am quoting, he said "That
is the way Joe McCarthy got started with this kind of commission" and
I think that should make us all stop and think.

Senator Francoeur moved to recommit.
Adopted.

HB

738

is

recommitted to the Internal Affairs Committee.

SPECIAL ORDER
Senator Francoeur moved that the following
der for Thursday, June 7, 2001 at 10:16 a.m.

bills

be

made

a Special Or-

HB

412, relative to requiring the public higher education study committee to study the feasibility of granting of state franchise rights to providers of on-line education courses.

HB 679,

establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12.

HB 726-L, relative to change of school assignment and transfers of public

school pupils.
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758, relative to the sale of gasoline containing ethers.

405, establishing a committee to study the creation of an at-home
infant childcare program in New Hampshire.

HB 743, transfers the department of youth development services to the
department of health and

human

services.

Adopted.

RESOLUTION
Senator Francoeur moved that the Senate now adjourn from the early
session, that the business of the late session be in order at the present
time, that the bills ordered to third reading be read a third time by this
resolution, all titles be the same as adopted and that they be passed at
the present time.

Adopted.

LATE SESSION

ANNOUNCEMENTS
RESOLUTION
Senator Francoeur moved that the Senate be in recess for the sole purpose of introducing legislation, referring bills to committee and scheduling hearings. House Messages, Enrolled Bills and amendments and that
when we adjourn we adjourn to Thursday, June 7, 2001 at 10:15 a.m.

Adopted.

Third Reading and Final Passage
105-FN-A, establishing an agricultural nutrient management program and making an appropriation therefor.

HB

HB

123-FN, relative to the retirement system classification for the director of the division of safety services, department of safety.

HB
lice

181-FN, relative to group II retirement system membership
and corrections officers who become police trainers.

for po-

HB

183-FN, relative to the purchase of certain prior service by county
corrections officers in the New Hampshire retirement system.

HB
HB

186-FN-A, establishing a pesticides training program.
302-FN, relative to an optional retirement allowance for certain
spouses upon a retiree's remarriage.
HB 305-FN-A, establishing a dedicated fund for certain fish and game
funds to be expended for the purpose of operation game thief.
HB 311-FN-A, increasing the fees under the laws relative to sewage
disposal systems to support a position at the department of environmental services to advocate for and implement long-term septage disposal

New Hampshire municipalities.
326-FN-A, relative to the continuation of the New Hampshire
task force on deafness and hearing loss and making an appropriation
solutions in partnership with

HB

therefor.

HB 347-FN,

relative to terminal

pay

for certain state officials or

em-

ployees.

HB 350-FN, relative to persons with
work incentive program.

disabilities participating in the
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relative to inspection requirements for antique vehicles.

471-FN, relative to fish and game licenses issued to resident and
nonresident minors and relative to complimentary fishing licenses for

legally blind persons.

HB 477-FN, relative to supplemental allowances for certain retired group
members of the New Hampshire retirement system.
HB 499, making state-appointed advisory committees subject to the rightI

to-know law.

HB 570-FN, relative to the unemployment compensation law.
HB 606-FN, relative to the Christa McAuliffe planetarium.
HB 637-FN, requiring annual training for members of the workers' compensation appeals board.

HB 769-FN-L, relative to fees paid by municipalities for excavating and
dredging permit applications.
In

recess.

Out of Recess.

2001-1463-EBA
03/01

Enrolled Bill Amendment to
The Committee on Enrolled Bills to which was

AN ACT

HB

164

referred

HB

164

relative to exceptions to the confidentiality of certain department of employment security records.

Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought
to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 164
This enrolled bill amendment corrects a reference in the bill and makes
certain punctuation changes to conform to the existing provisions of the
statute amended by the bill.

Enrolled Bill

Amend
1

the

bill

Amendment

by replacing section

Employment

ity of Reports or
follows:

1

HB

164
to
with the following:

Unemployment Compensation; ConfidentialStatements. Amend RSA 282-A:118, H-HI to read as

Security;

II. That a claimant may inspect records and reports of an individual
or employing unit which are directly connected with any claim for benefits which he may have made, including any which he has submitted in
support of his claim for benefits; but he shall not be entitled to inspect
the separate account or records directly connected therewith of any em-

ploying unit; [and]
III. That public employees in the performance of their public duties
may inspect records and reports of an individual, an emplo3ring unit, or
a claimant where such information will aid in the performance of their
public duties;
TV. That authorized federal employees granted access as provided in paragraph III shall be granted access on a case-by-case
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In no event shall access to or copies of any database, whether
written, electronic, or other, be provided to any agency, employee,
or agent of the federal government except as required by federal
or state law and duly authorized by the commissioner; and
basis.

V.

That for the purpose of assessing governmental perfor-

mance and accountability, the commissioner may provide information to the Wage Record Interchange System developed by
the U.S. Department of Labor as administered by the National
Association of State Workforce Agencies (NASWA) and utilized
by each state*s Performance Accountability and Customer Information Agency (PACIA). The use of the information shall be
limited to the purposes contained in the federal Workforce Investment Act or the Wagner-Peyser Act. Information under this
paragraph shall only be provided upon a finding by the commissioner that sufficient guarantees of continued confidentiality are in place.
Senator Pignatelli moved adoption.
Adopted.

2001-1451-EBA
05/09

Enrolled Bill Amendment to
The Committee on Enrolled Bills to which was

AN ACT

HE

595

referred

HB

595

relative to single producer licensing.

Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought to
pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 595
This enrolled bill amendment makes a grammatical correction.
Enrolled Bill Amendment to HB 595

Amend RSA 402-J:14,

II as inserted by section 1 of the bill by replacing
with the following:
insurer's holding company system or group by the filing of [aft] a single
appointment request.

line 5

Senator Pignatelli moved adoption.

Adopted.

2001-1436-EBA
04/09

Enrolled Bill Amendment to HB 303-FN-A-LOCAL
The Committee on Enrolled Bills to which was referred HB 303-FN-A-

LOCAL
AN ACT

relative to funding of training and certification of firefighters
and emergency medical service providers programs in the department of safety, extending certain motor vehicle license
expiration dates, and increasing certain motor vehicle license
fees.
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Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought
to pass.

Explanation

FOR THE COMMITTEE
to Enrolled Bill Amendment to HB 303-FN-A-LOCAL

This enrolled

bill

amendment makes

certain grammatical

and techni-

cal corrections.

Enrolled Bill

Amendment

to

HB 303-FN-A-LOCAL

Amend

section 1 of the bill by replacing line 4 with the following:
responders play in the maintenance of the health and safety
and
of the citizens of and visitors to

EMS

Amend

section 1 of the bill by replacing lines 15-16
responsibility of the divisions of fire standards and
gency medical services to provide these professions
at a regional level. It is recognized that these funds
delivery of

with the following:
training and emerwith their services
will be used for the

Amend

section 4 of the bill by replacing line 14 with the following:
standards and training and emergency medical services, the develop-

ment

of technological

Amend

section 5 of the bill by replacing lines 7-8 with the following:
Fees for tuition, services, and licenses under RSA 21-P:12-a and

(a)

RSA21P:12-b.
(b)

Tuition reimbursement under

RSA 21-P:12-a and RSA 21-P:12-b.

Amend

section 12 of the bill by replacing line 8 with the following:
the original or youth operator's license. Under certain conditions the

commissioner

may waive

Senator Pignatelli moved adoption.

Adopted.

2001-1407-EBA
05/01

Enrolled Bill Amendment to
The Committee on Enrolled Bills to which was

AN ACT

HB

370

referred

relative to the regulation of the trapping

by the

HB

370

fish

and game

department.

Having considered the same, report the same with the following
amendment, and the recommendation that the bill as amended ought
to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to HB 370
This bill makes a grammatical correction to the title of the bill.
Enrolled Bill Amendment to HB 370

Amend

the

AN ACT

title

of the bill by replacing

with the following:

relative to the regulation of trapping by the fish

department.

Senator Pignatelli moved adoption.

Adopted.

it

and game
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REPORT OF COMMITTEE ON ENROLLED BILLS
The Committee on Enrolled

Bills has examined and found correctly EnHouse and/or Senate Bill(s):
HB 107, naming a certain bridge in the town of Milford and naming the
LaMott Wing at the Glencliff Home for the Elderly.

rolled the following entitled

HB 255, establishing a committee to study the practice of "body works".
HB 452, establishing a committee to study the reimbursement for expenses of legislators.

HB

569, establishing a committee to study the information, training,
and support needs of family caregivers in New Hampshire.
HB 574, establishing a committee to study the recodification of laws
relating to the joint committee on legislative facilities and the application of the right-to-know law.

HB

594, establishing a committee to study the law on justification for
the use of physical force and its implications for teachers or other persons entrusted with the care and supervision of minors.

SB

23, relative to the

which

may

amount

of interest on late paid property taxes

be waived by the tax collector.

SB

49, establishing a committee to study the creation of a landlord-tenant mediation project.

SB

71, establishing a study committee relative to the regulation and
compensation of persons licensed under the real estate practice act.

SB

136, establishing a committee to study the use of multi-disciplinary

team investigations of child abuse and neglect

allegations.

Senator Pignatelli moved adoption.

Adopted.

LATE SESSION
Senator Francoeur moved that the business of the day being complete
that the Senate now adjourn until Thursday, June 7, 2001 at 10:15 a.m.

Adopted.

Adjournment.

June
The Senate met at 10:15 a.m.
A quorum was present.
The prayer was offered by Rev. David
Sounds

P.

7,

2001

Jones, Senate Chaplain.

like at the end of today's session, some will be pleased and some
will be dissatisfied. That is the story of nearly every day when people
decide to live together in a community. Think about what a wonderful
and powerful statement it is that tomorrow, or at least next week, those
who end up on the losing side today, will be back, along with everyone
else. You all make a person proud. Today, in how you go about treating,
respecting and caring for one another, you will be teaching a class in
which all the rest of us are your students. Your educational subject will
be Leadership 101 To Do It Well. Just remember, at the end of this
class, it is the students who will be grading the teachers. Good luck.

How
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Let us pray:

Gracious Lord, the provisions You give us to meet the needs of our lives
are always way beyond adequate. Teach us how to use that bounty in ways
that will fairly, responsibly and effectively allow us to live together in this
wonderful place, respecting the dignity and potential of every single hu-

man

being - no matter what -just like You do.

Amen.

Senator O'Neil led the Pledge of Allegiance.

INTRODUCTION OF GUESTS
2001-1439-EBA
03/10

Enrolled Bill Amendment to SB 150
The Committee on Enrolled Bills to which was referred SB 150
AN ACT relative to community services for persons with developmental disabilities.

Having considered the same, report the same with the following simendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment
This enrolled
section heading.

bill

amendment

Enrolled Bill

to

SB

150

corrects a typographical error in a bill

Amendment

SB

to

150

Amend

section 17 of the bill by replacing line 2 with the following:
paragraph of RSA 171-A:19 to read as follows:

Senator Pignatelli moved adoption.

Adopted.

2001-1412-EBA
05/01

Enrolled Bill Amendment to SB 45
The Committee on Enrolled Bills to which was referred SB 45

AN ACT

relative to the legislative oversight committee on electric utility
restructuring and relative to service from a rural electric cooperative under special contracts.

Having considered the same, report the same with the following amendment, and the recommendation that the bill as amended ought to pass,

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment
This

bill

makes a

technical correction to the

Enrolled Bill

Amendment

Amend

RSA

to

SB

SB

45
section number.
to

45

section 5 of the bill by replacing lines 2-3 with the following:
inserting after section 62 the following new section:
301:63 Special Contracts. The commission shall not order changes in
the total rates or impose

Senator Pignatelli moved adoption.

Adopted.
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2001-1432-EBA
06/09

Enrolled Bill Amendment to SB 55
The Committee on Enrolled Bills to which was referred SB 55
AN ACT creating a commission to study the need for and location of
architecturally secure facilities and community shelter care
facilities to service juveniles.

Having considered the same, report the same with the foUowing amendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment to SB 55
This enrolled bill amendment makes technical and grammatical

cor-

rections.

Amend

the

bill

Enrolled Bill Amendment to SB 55
by renumbering the sections following section 2

to

read

as sections 3-7, respectively.

Amend paragraph IH

of section 3 of the bill by replacing lines 3-4 with
the following:
members of the public who were placed at the youth development center or whose children were placed at the youth development center.

Amend paragraph

I

of section 4 of the bill by replacing line 1 with the

following:
I. Review the last 5 years of caseload/population and length of
stay data for juveniles within

Senator Pignatelli moved adoption.

Adopted.

2001-1452-EBA
03/10

Enrolled Bill Amendment to SB 61
The Committee on Enrolled Bills to which was referred SB 61

AN ACT

estabhshing a procedure for simimary administration of estates.

Having considered the same, report the same with the following Eunendment, and the recommendation that the bill as amended ought to pass.

FOR THE COMMITTEE
Explanation to Enrolled Bill Amendment

to SB 61
This enrolled bill aunendment inserts a subdivision heading for the RSA
section inserted by this act. This enrolled bill amendment also modifies
a section and inserts a contingency to avoid a conflict with SB 63 of the

2001 legislative session.

Enrolled Bill

Amendment

to

SB

61

Amend section 1 of the bill by replacing lines 1-3 with the following:
1 New Subdivision; Summary Administration. Amend RSA 553 by innew subdivision:
Summary Administration

serting after section 31 the following

553:32 Summary Administration.
Amend the bill by replacing section 3 with the following:
3 New Subdivision; Summary Administration. Amend RSA 553 by inserting after section 32 the following

new

subdivision:
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Summary Administration
553:33 Summary Administration.
I. This section shall apply to all estates, testate and intestate, other
than those estates governed by RSA 553:31 and RSA 553:32.
II. Summary administration is available to expedite the closing of
an estate when further court supervision of the administration of the
estate is no longer necessary. The approval of a motion for summary
administration by the court will eliminate the requirement of filing a
final account and receipts for the balance of the estate. All other documents required by statute shall be filed. In those estates in which there
is federal estate tax liability, the court shall not require the administrator to file a closing letter from the Internal Revenue Service. An administrator may file a motion for summary administration to close an
estate not less than 6 months after the date of appointment of the administrator.

A motion for summary administration shall contain a stateof the administrator under oath that:
(1) The estate of the decedent has been open for at least 6 months.
(2) To the best of the knowledge and belief of the administrator
there are no outstanding debts, obligations, or unpaid or unresolved claims
attributable to the deceased's estate.
(3) No New Hampshire estate or inheritance taxes are due, or
all applicable New Hampshire estate and inheritance taxes have been
paid, and a certificate from the department of revenue administration
III. (a)

ment

under

RSA 86:32 has
(4) No federal

been

filed

with the court.

estate tax is due, or the federal estate tax return
has been filed and all taxes reported thereon have been paid.
(5) Court supervision of the administration of the estate is no
longer necessary.
(6) The administration of the estate will be completed without
further court supervision in accordance with the decedent's will and applicable law.
(b)

The administrator

assents from

shall attach to the motion either receipts or

all specific legatees,

and assents from all other persons
The assents shall state

beneficially interested, as defined in RSA 550:12.
that the beneficially interested person:
(1)

Agrees that further court supervision of the administration
is no longer necessary;
Does not request a final accounting; and
Requests that the motion for summary administration be

of the estate
(2)

(3)

granted.
IV. The court may grant a motion for summary administration if
provisions of paragraphs II and III have been met. Upon the granting of a motion for summary administration, the court shall close the
estate and release the bond. The administrator shall then be obligated to complete the administration of the estate without further
court supervision in accordance with the decedent's will and applicable law.
4 Contingency. If SB 63 of the 2001 regular session becomes law, section 3 of this act shall take effect 30 days after its passage and section
1 of this act shall not take effect. If SB 63 of the 2001 regular session
does not become law, section 1 of this act shall take effect 30 days after
its passage and section 3 of this act shall not take effect.
all
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5 Effective Date.
I. Sections
4 of this act.

II.

and 3 of this act shall take

1

The remainder

effect as

provided in section

of this act shall take effect 30 days after its passage.

Senator Pignatelli moved adoption.

Adopted.

2001-1431-EBA
05/01

Enrolled Bill Amendment to SB 131-FN-A
The Committee on Enrolled Bills to which was referred SB 131-FN-A

AN ACT

establishing a study committee relative to charitable bingo
operations.

Having considered the same, report the setme with the following amendment, and the reconmiendation that the bill as amended ought to pass,

FOR THE COMMITTEE
Bill Amendment

Explanation to Enrolled
This enrolled

bill

amendment makes a

Enrolled Bill

Amendment

to

SB 131-FN-A

technical correction.

to

SB 131-FN-A

Amend

section 5 of the bill by replacing line 2 with the following:
legislation to the senate president, the speaker of the house of represen-

tatives, the senate clerk, the

Senator Pignatelli moved adoption.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

62, relative to guardianships.

SB

62, relative to guardianships.

SENATE CONCURS WITH HOUSE AMENDMENT
Recess.

Out of Recess.

SENATOR GORDON:

Just by means of explanation, this is on SB 62.
in their amendment to the bill. Both of
those changes have to do with how guardianships are terminated. In the
bill, there are specific provisions as to a ward seeking a termination of
the guardianship. There is a provision that requires... that allows for a
period of time not exceeding one year, during which time no motion for
an adjudication that the ward is no longer incapacitated, may be filed
without special leave. That is, prevent people from just repeatedly filing motions one right after another and tying up the court with those
motions. The language that came out of the Senate said that during that
period, no motion for an adjudication that the ward is no longer incapacitated may be filed. The House changed that language to 'no motion
concerning such adjudication' may be filed. The second change that the
House made was the change of one word, which was a "shall" to a "may".
The issue there is that in certain circumstances you may have a caregiver

The House made two changes
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and the caregiver may have an opinion that a ward, who has been adjudicated by the court as incapable of handling their own affairs, therefore, a guardianship is necessary, they may believe that the guardianship is no longer necessary. The language that came out of the Senate
says that that caregiver 'shall' assist the ward in preparing a letter to
the court so stating. This changed it to say that the caregiver doesn't
have to assist the ward, that the caregiver 'may' assist the ward in preparing that letter. I believe that those changes would be acceptable.
Senator Gordon moved to concur.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB 69-FN, relative to a New Hampshire Legal Assistance office in Nashua
and making an appropriation

therefor.

SENATE NONCONCURS WITH HOUSE AMENDMENT
SB 69-FN, relative to a New Hampshire Legal Assistance office in Nashua
and making an appropriation therefor.
Senator Roberge moved to nonconcur.
Recess.

Out

of Recess.

Senator Francoeur moved to have SB 69-FN, relative to a New Hampshire Legal Assistance office in Nashua and making an appropriation
therefor, laid on the table.

Adopted.

SB 69-FN,

relative to a

LAID ON THE TABLE
New Hampshire Legal Assistance office in Nashua

and making an appropriation

therefor.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

165-FN, relative to the sale, registration, and use of 3-wheeled
terrain vehicles for off-highway recreational use.

all-

SENATE CONCURS WITH HOUSE AMENDMENT
SB 165-FN,

relative to the sale, registration, and use of 3-wheeled
terrain vehicles for off-highway recreational use.

all-

SENATOR EATON: This bill was initiated by constituents in Troy. A
father was taking his daughter around on a three-wheeled ATV and did
not know the dangers of their instability. They were going up an embankment and their vehicle tipped over and she was killed. In going
through a lot of research, the father found out that the three- wheeled
ATV's were banned from being manufactured back in the 1980's, yet they
still continued to be sold privately. A number of them were given to the
state of New Hampshire by the Honda corporation. Once the Fish and
Game was through with them, they would put them for sale up at the
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White Farm. This bill will prohibit the resale of the vehicles by the state
of New Hampshire. What it first intended to do was make it mandatory
for anyone that registered a three-wheeled ATV to go through the four
hour course, for safety, that the state of New Hampshire employees were
mandated to do, yet they would sell the vehicles and not mandate it. The
House changed that... the state of New Hampshire still cannot sell the
vehicles to the public. It states that anyone registering the vehicles is
"encouraged" to take the training course. So I do concur.
Senator Eaton moved to concur.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

167-FN, relative to the medicaid payment

for long-term care services.

SENATE CONCURS WITH HOUSE AMENDMENT
SB 167-FN,

relative to the medicaid

payment

for long-term care ser-

vices.

SENATOR WHEELER: I am going to yield to Senator McCarley.
SENATOR MCCARLEY: The amendments in the bill... there were

a
couple of questions raised in the purpose statement when it got over
to the House, so there was a slight amendment to that. There was an
additional statement regarding the setting of the equity rates. There
was a great deal of compromise on this bill and I would encourage us
to concur.

Senator Wheeler moved to concur.

Adopted.

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB

74, relative to providing services

under the Child Protection Act.

SENATE NONCONCURS AND REQUESTS A
COMMITTEE OF CONFERENCE
SB

74, relative to providing services

under the Child Protection Act.

Senator Gordon moved to nonconcur and requests a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:

SENATORS:

of

Gordon, Pignatelli, Roberge

HOUSE MESSAGE
The House of Representatives accedes to the request of the Senate
a Committee of Conference on the following entitled Bill:

SB

74, relative to providing services

for

under the Child Protection Act.
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the Speaker, on the part of the House, has appointed as
Committee of Conference:

759

members

of said

REPRESENTATIVES: Lyman,

Gile, Gargasz,

Palermo

HOUSE MESSAGE
The House

of Representatives concurs with the Senate in the passage
of the following entitled Senate Bill, with amendment, in the passage
of which amendment the House asks the concurrence of the Senate:

SB 130-FN, extending
cense may be renewed.

the period in which an expired electrician's

li-

SENATE NONCONCURS AND REQUESTS A
COMMITTEE OF CONFERENCE
SB 130-FN, extending
cense may be renewed.

the period in which

£in

expired electrician's

li-

Senator Prescott moved to nonconcur and requests a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:

SENATORS:

of

Prescott, O'Neil, Francoeur

HOUSE MESSAGE
The House of Representatives accedes to the request of the Senate
a Committee of Conference on the following entitled Bill:

for

SB 130, extending the period in which an expired electrician's license
may be renewed.
And the Speaker, on the part of the House, has appointed as members
of said

Committee

of Conference:

REPRESENTATIVES:

Poulin, Dexter, Dyer, Schulze

HOUSE MESSAGE
The House of Representatives accedes to the request of the Senate
a Committee of Conference on the following entitled Bill:

SB

for

68, relative to school district placements of children living in foster

homes.

And

the Speaker, on the part of the House, has appointed as
Committee of Conference:

members

of said

REPRESENTATIVES:

Dearborn, Colcord, Sova, C. Clarke

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
adoption of the amendment(s) to the following entitled Bill sent down

from the Senate:

HB

260, establishing a commission to examine child care resources for
parents who work hours other than first shift.

And

requests a Committee of Conference.
The Speaker, on the part of the House of Representatives, has appointed
as members of said Committee of Conference:
REPRESENTATIVES: DowKng, Moran, Pantelakos, Lyman
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SENATE ACCEDES TO THE REQUEST FOR A
COMMITTEE OF CONFERENCE

HB 260, establishing a commission to examine child care resources for
who work hours

parents

other than first shift.

Senator Wheeler moved to accede to the request for a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:
SENATORS: Wheeler, O'Hearn, McCarley

of

HOUSE MESSAGE
The House

of Representatives refuses to concur with the Senate in the
adoption of the amendment(s) to the following entitled Bill sent down

from the Senate:

HB

676, establishing a committee to study the creation of a regional
for collection and marketing certain components of the municipal solid waste stream.

program

And

requests a Committee of Conference.

The Speaker, on the part of the House of Representatives, has appointed
as members of said Committee of Conference:
REPRESENTATIVES: O'Connell, Phinizy, Babson, Cobb

SENATE ACCEDES TO HOUSE REQUEST FOR A
COMMITTEE OF CONFERENCE

HB

676, establishing a committee to study the creation of a regional
for collection and marketing certain components of the municipal solid waste stream.

program

Senator Johnson moved to accede to the request for a Committee of Conference.

Adopted.

The President, on the part of the Senate, has appointed as members
said Committee of Conference:
SENATORS: Johnson, Eaton, Cohen

of

HOUSE MESSAGE
The House of Representatives accedes to the request of the Senate
a Committee of Conference on the following entitled Bill:

SB

for

18, relative to termination of small trusts.

And

the Speaker, on the part of the House of Representatives, has appointed as members of said Committee of Conference.

REPRESENTATIVES:

Craig, Rowe, Reid, Espiefs

COMMITTEE REPORTS

HB

351-FN-A-L, requiring the state to fully fund school building aid
payments for fiscal year 2001 and making an appropriation therefor.
Finance Committee. Vote 4-3. Ought to pass with amendment, Senator
Barnes for the committee.
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2001-1441S
04/09

Amendment

HB

to
351-FN-A-LOCAL
by replacing it with the following:

Amend the title of the bill
AN ACT requiring the state to fully fund

school building aid

payments

for fiscal year 2001 and making an appropriation therefor and
relative to instructional and operational costs of providing an

adequate education.

Amend

the bill by replacing all after section 2 with the following:
3 Purpose; Intent. The general court finds that the duty of the state is
to provide an opportunity for every child to receive an adequate elementary and secondary education. Educational competence is accomplished
through capable and thoughtful instruction. It shall be the responsibility
of the state to provide educational instruction. This responsibihty includes
instructional costs related to providing an adequate education including,
but not limited to, classroom teachers, classroom materials, professional
development, building aid, and special education costs.
4 Education Property Tax; Rate Reduced. Amend RSA 76:3 to read as
follows:

76:3 Education Property Tax. An annual education property tax at
the uniform rate of $6. 6
$4.60 on each $1000 of the value of taxable
property is hereby imposed on all persons and property taxable pursuant to RSA 72 and RSA 73, except property subject to tax under RSA 82
[

]

RSA 83-F.
5 State Board of Education Rulemaking Authority Amended. Amend
RSA 21-N:9, II (1) to read as follows:
(1) Special education programs affecting all educationally disabled
individuals, as authorized by RSA 186-C:5[7] and 186-C:16 [ and 186 C:10, V I.
6 Special Education; Educationally Disabled Children in State Institutions. Amend RSA 186-C:19, II to read as follows:
II. For an educationally disabled child in a state institution, the responsible school district shall be liable for all expenses incurred in administering the law in relation to educationally disabled children except as
follows: For the 1982 and 1983 fiscal years, the responsible school district's
annual financial liability for a child who was enrolled at the Laconia state
school and training center as of July 1, 1981, shall not exceed the applicable state average per pupil cost as determined by the state board of
education, £ind the state shall be liable for the balance of such costs which
shall in no case be tak e n fr om th e $ 10,000,000 appropriated for state aid
under RSA 186 - C 18 ]. If more than one school district is liable for such a
child during a single fiscal year, the total annual financial liability to the
school districts shall not exceed the applicable state average per pupil cost,
said liability to be prorated on a per diem basis. For such a child who is
enrolled at Laconia developmental services for less than a full year, the
liability for such costs shall be prorated on a per diem basis by Laconia
and

,

:

developmental services.
7 Pupils;

Compulsory Attendance Amended. Amend

RSA 193:1,

1 (c)

to

read as follows:
(c) The relevant school district superintendent has excused a child
from attendance because the child is physically or mentally unable to
attend school, or has been temporarily excused upon the request of the
parent for purposes agreed upon by the school authorities and the parent. Such excused absences shall not be permitted if they cause a seri-
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ous adverse effect upon the student's educational progress. Students
excused for such temporary absences may be claimed as full-time pupils
for purposes of calculating state aid under RSA 186 - C:18 and adequate
education grants under RSA 198:41.
8 Statewide Education Improvement and Assessment Program; Duties
of the Legislative Oversight Committee Amended. Amend RSA 193-C:8
to read as follows:
193-C:8 Duties of the Legislative Oversight Committee. The over[

]

sight committee shall:
/. Review the development and implementation of the program to
ensure that they are in accordance with legislative policy. Implementation of the program shall be in conjunction with the committee's review.
//. Review the provisions of RSA 198:40, in the second year of
each biennial session, and recommend any legislation necessary
to modify such provisions.
9 School Money; Reimbursement Anticipation Notes Amended. Amend
RSA 198:20-d to read as follows:
198:20-d Reimbursement Anticipation Notes. Notwithstanding any other
provision of law to the contrary, a school district or a city with a dependent school district may incur debt in anticipation of reimbursement [nxf
derRSA186 - C 10and under RSA 198:42. The governing body, after notice and public hearing, may elect to borrow such funds and to recognize
the proceeds of the borrowing as revenue for property tax rate setting
purposes by providing written notification to the commissioner of the
department of revenue administration stating the specific amount of borrowing to be recognized as revenue. Any borrowing under this section
shall be exempt from the provisions of RSA 33, relative to debt limits.
10 School Money; State Aid for Educational Adequacy; Definition
Amended. Amend RSA 198:38, X to read as follows:
X. "Average daily membership in residence" and "resident pupils"
mean the average daily membership in residence as defined in RSA
189: 1-d, IV except that no kindergarten pupil shall count as more than
1/2 day attendance per calendar day.
11 New Paragraph; School Money; State Aid for Educational Adequacy;
Definitions Amended. Amend RSA 198:38 by inserting after paragraph
XI the following new paragraph:
Xl-a. "Adjusted average dgdly membership in residence" for a municipality shall be determined by dividing the total statewide average daily
membership in residence, as c£dculated by adding the average dsdly membership in residence of each municipality in the state, by the total number of weighted pupils statewide, as calculated in paragraph VII of this
section. The result shall be multiplied by the number of weighted pupils
in a municipality.
12 School Money; Instructional Costs of Providing an Adequate Education. RSA 198:40 is repealed and reenacted to read as follows:
198:40 Instructional Costs of Providing an Adequate Education; State Aid.
I. For the fiscal year beginning July 1, 2002, and every fiscal ye£ir
thereafter, the essential elements of an adequate education shall be:
(a) High quality classroom teachers.
(b) A commitment to ongoing professional development.
(c) Sufficient classroom materials to facilitate quality instruction,
(d) Instructional technology to facilitate quality instruction.
(e) Special education services sufficient to provide a free and appropriate education to special needs pupils.
(f) Supplemental assistance to needy communities.
:

]
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(g) Adequate classroom space for instruction; and including school
building and educational administration building construction and reno-

vation.
II. For the fiscal year beginning July 1, 2002, and every fiscal year
thereaft;er, the cost of the essential elements of an adequate education

as set forth in paragraph I shall be calculated as follows:
(a) The state shall be responsible for the cost of instructional services necessary to provide an adequate education to all public elementary and secondary school pupils. Each school district in the state shall
receive an amount equal to $42,500 multiplied by the most recent available adjusted average daily membership in residence for the school district, the product of which shall be divided by 20.
(b) The state shall be responsible for the cost of professional development of instructional staff. Each school district in the state shall
receive an amount equal to not less than $50 per pupil multiplied by the
most recent available adjusted average daily membership in residence
for the school district.
(c) The state shadl be responsible for the cost of sufficient classroom
materials, textbooks, and other instructional supplies. Each school district in the state shall receive an amount equal to $100 per pupil multiplied by the most recent available adjusted average daily membership
in residence for the school district.
(d) The state shall be responsible for the cost of instructional technology to facihtate quality instructional technology to facilitate quality instruction in all public elementary and secondary schools. Each school district
shall receive an amount equal to not less than $50 per pupil multiplied by
the most recent available adjusted average daily membership for the school
district.

(e)(1) The state shall be responsible for the cost of programs and
services for educationally disabled children in public elementary and
secondary schools of the state. The department of education shall determine the cost of programs and services for educationally disabled
children using information from the most recent available DOE-25
report. Ninety percent of the cost determined in this subparagraph
shall be distributed to school districts on a per pupil basis as calculated by the most recent available average daily membership in residence in each school district.
(2) An extraordinary special education fund is hereby established
in, and shall be administered by, the depsirtment of education. Beginning
July 1, 2002, and every fiscal year thereafter, not less than 10 percent
of the cost of programs and services for educationally disabled children
as determined in subparagraph (e)(1) shall be transferred from the education trust fund to this fund in each fiscal year. The moneys in this fund
shall be non-lapsing. The state board of education shall adopt rules, pursuant to RSA 541 -A, relative to prescribing forms to be used to apply for
funds under this paragraph, administering and distributing extraordinary special education funds, and school districts applying for aid from
the extraordinary special education fund. Under guidelines established
by rules of the state board of education, the funds shall be used for the
following purposes:
(A) School districts shall submit their extraordinary special
education costs to the state board of education by June 30 of each fiscal
year. The state board of education shall then verify the cost and distribute the appropriate amounts for the previous fiscal year on or before
January 1 of each fiscal year.
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(B) School districts shall submit their limited-English-proficient programs and services costs to the state board of education by June
30 of each fiscal year. The state board of education shall then verify the
cost and distribute the appropriate amounts for the previous fiscal year
on or before January 1 of each fiscal year.
(C) Upon approval of the state board of education, the department of education may use up to $200,000 in any fiscal year from the
extraordinary special education fund for administration of the extraordinary special education fund and for management and coordination of
special education programs or services that are statewide in their scope.
Upon approval of the state board of education, the department of education may use up to $800,000 in any fiscal year from the extraordinary
special education fund for grants to school districts for special education
programs or services that are statewide in their scope.
(3) Not more than $2,000,000 from the extraordinary special education fund in each fisc£d year shall be used to provide early literacy and
reading improvement assistance to school districts to help students in
kindergarten through grade 3 to read and write at grade level by the end
of grade 3; to provide, develop, and evaluate outcome-proven programs
and courses; and to provide technical assistance and professional development activities through grants, contracts with consultants, and employment of individuals to fill authorized, program-related positions. The
administration of the early literacy and reading improvement program
shall involve the following:
(A) Establishing forms and procedures for districts to use for
the development and submission of early literacy and reading improvement grant requests, including:
(i)
detailed plan and budget, with the opportunity to request up to 3 years of financial assistance primary school professional
development; and the further opportunity to apply for additional assis-

A

tance based on demonstrated need.
(ii) An assurance that grant funds will be used only to supplement and not supplant on-going local efforts.
(iii) A description, if applicable, of how grant activities were
planned in consultation with, and will be implemented in coordination
with the goals of the initiative.
(iv) A delineation of the geographic area to be served by the
project.

(B) Providing assistance to districts in the development of grant

requests
(C) Establishing an equitable grant review process that:
(i) Includes an evaluation of each proposal's adequacy, educational appropriateness, and cost effectiveness, and the extent to which
additional revenues are required to implement the proposed plan and
activities.
(ii) Gives priority to districts with lower-performing schools
in reading and which are proposing reasonable efforts to address early
literacy needs and/or improve reading performance.
(D) Reviewing grant requests with recommendations for approval, including level of funding and, to the extent possible, balanced
geographic distribution.
(E) Distributing grant payments to school districts in accordance with an established payment schedule specified in the district's
grant approval notification.
(F) Monitoring the implementation of funded plans and activities.
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(G) Evaluating the educational impact of the early literacy and
reading improvement program on reading skill and comprehension in
students in kindergarten through grade 3.
(H) The state board shall, pursuant to RSA 541-A, and not later
than July 1, 2002, adopt rules relative to the administration of the early
literacy and reading improvement program established in this pEiragraph.
(4) A school district that receives state funding for special education under this paragraph shall apply for all available federal assistance for educationally disabled pupils, including any funds available
through the Medicaid program. The state board of education shall adopt
rules, pursuant to RSA 541-A, to implement this requirement.
(5) Moneys from the extraordinary special education fund shall
be used to reimburse school districts for the cost of transportation of
vocationsd education pupils who reside in the district, in accordance with
the distribution schedule in subparagraph (e)(2).
(f) The state shall be responsible for providing supplemental assistance to needy school districts. The department shall determine the
amount of supplemental assistance to be distributed pursuant to the
following formula:
(1) Divide each municipality's total equalized valuation by its
average daily membership in residence. The result shall be the municipal valuation per pupil.
(2) From the list of municipal valuations per pupil calculated in
subparagraph (1) where the municipal valuation per pupil is greater
than zero, determine the median. This result shall be the state median
municipal valuation per pupil.
(3) For each of the mimicipalities where the municipEd valuation per
pupil is less than the state median municipal valuation per pupil, subtract
the municipal valuation per pupil from the state median municipal valuation per pupil and divide the result by the state median valuation per pupil. Multiply this result by the municipality's average dgdly membership in
residence. This shall be the municipal valuation differential.
(4) Determine the sum of all municipal valuation differentials.
(5) For each of the municipalities where the municipal valuation
per pupil is less than the state median valuation per pupil, divide the
municipal valuation differential by the sum of all municipal valuation
differentials determined in subparagraph (4) and multiply the result by
75,000,000. The product shall be the amount of supplemental assistance
distributed to each school district.
(g) The state shall be responsible for making grants available under the school building aid program set forth in RSA 198:15-a through
198:15-h.
(h) The state shall be responsible for other salaries, materials, programs, or services which are deemed in legislation to be instructional in
nature and necessary for the provision of an adequate education.
III. State aid for instructional costs of providing an adequate education shall be paid to school districts legally responsible for the education of pupils who attend approved schools within the district or in other
districts. Payment of such state aid for instructional costs shall be made
during the fiscal year in which such aid is due.
IV. State aid for instructional costs of providing an adequate education shall be disbursed to school districts in the form of block grants.
V. Beginning July 1, 2003, and every July 1 thereafter, state aid for
instructional costs of providing ain adequate education as defined in paragraph II of this section shall be increased by 3 percent unless the general

court decides otherwise.
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this section shall be construed to affect, alter, or modify
198:43 relative to additional education expendi-

RSA

and RSA 198:48, relative to maintenance of local control.
New Section; Operational Costs for Providing an Adequate Education. Amend RSA 198 by inserting after section 40 the following new
tures,

13

section:

198:40-a Operational Costs of Providing an Adequate Education.
I. In addition to the provisions set forth in RSA 194, the school districts of this state shall be responsible for the operational costs of providing an education to all elementary and secondary school pupils. Such
operational costs shall include, but are not limited to the following:
(a) Building maintenance.
(b) Transportation of pupils.
(c) School district administration, including the costs of maintaining a school administrative unit pursuant to RSA 194-C.
(d) Extracurricular activities.
(e) Lunch programs and other food service programs provided at
the local level.
II. A school district shall be responsible for any other programs which
the school district determines are necessary to meet local educational
goals and objectives.
14 School Money; Determination of Adequate Education Grants Amended.
Amend RSA 198:41, 1 to read as follows:
I. Except for municipalities where all school districts therein provide
education to all of their pupils by paying tuition to other institutions,
the department of education shall determine the amount of the adequate
education grant for the municipality as follows:
(a) [ Multiply the average base cost per pupil of an elementary pupil
by the weighted average daily membership in residence for the munici pality;
(b)

Add to the product of subparagraph (a), 70 percent of the
municipgJity's apportioned transportation cost; ] Add the sums resulting
198:40, II. Reimbursements
from the calculations set forth in
made under RSA 198:40, 11(d)(2) shall be counted in the school year

RSA

in

which such reimbursements are made.

(b) Subtract from the sum of subparagraph [fb^] (a) the
of the education property tax warrant to be issued by the commissioner of revenue administration for such municipality reported
pursuant to RSA 76:9 for the next tax year.
15 Repeal. The following are repealed:
I. RSA 186-C:18, relative to state aid for special education.
II. RSA 198:38, XI relative to transportation costs.
III. RSA 198:38, V-VI, relative to the definitions of "base expenditure
per pupil," and "average base cost per pupil of an elementary school pupil."
IV. 1999, 338:21, relative to the repeal of the education property tax
and the determination of per pupil adequate education costs.
V. 1999, 338:22, relative to the repeal of education property tax hardship relief.
VI. 1999, 338:25, I-II, relative to the effective dates of the repeals
of the education property tax, the determination of per pupil adequate
education costs, and the education property tax hardship relief.
16 Effective Date.
I. Sections 1 and 2 of this act shall take effect upon its passage.
II. The remainder of this act shall take effect July 1, 2002.
[{t^]

amount
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AMENDED ANALYSIS
This bill:
L Provides for a division between the instructional and operational
costs of providing an adequate public education and requires that the
state shall be responsible for the costs of instructional services provided
for an adequate education.
IL Provides that local school districts shall be responsible for the operational costs of providing an adequate education which shall include
pupil transportation, building maintenance, school district administration, extracurricular activities, and school lunch programs.
III. Decreases the rate of the education property tax from $6.60 on
each $1,000 of the value of taxable property to $4.60 on each $1,000 of
the value of taxable property.
IV. Repeals the existing prospective repeal of the education property tax.
V. Provides that the state shall fully fund school building aid payments
owed to school districts for fiscal year 2001 and makes an appropriation
from general fund revenues for this purpose.

SENATOR BARNES: I yield to Senator Gordon.
SENATOR GORDON: I stand in support of HB 351. House

Bill 351 rean issue which we addressed here in the Senate, two years ago.
That was the issue over how you fiuid an adequate education. Two years
ago we adopted a formula and that formula has been in place for two
years. House Bill 351 takes a little bit different approach. I guess before
I begin talking, I want to gather my thoughts and I apologize for that.
On Tuesday we had the little ceremony for Junie and when we had the
ceremony for Junie, it brought back a lot of memories of Junie. The one
that made the greatest impression on me was that Junie wasn't one, as
you know, that would read prepared speeches. That when something was
important, Junie would get up, and Junie was the type of guy that when
he thought something was right or wrong, he let you know about it. It
came right from the heart. That is the way that I would like to speak to
you today. It is not with a speech or notes, but speaking right from the
heart, if I can. House Bill 351, as it has been amended, with the proposed amendment, focuses our attention on the distribution of monies
out to the communities that we represent. We have a current adequacy
plan and I don't intend on saying bad things about that plan, because

visits

we made

the very best effort that we could to put a plan in place, in
order to satisfy our obligations to the court. Many people worked very
hard to put that plan in place and they have done a very good job. That
plan has caused a lot of concerns. Not just concerns among Senators but
it has caused concerns among the very people that we represent. Over
the last two years I have heard many of the questions that I know that
you have been asked as well. That is, why do we send so much money
to the more affluent communities? Or, why do we send the same amount
of money, roughly, to affluent communities as we do to the poor communities? Why aren't we sending the money where it's most needed?
Why is the money directed towards things in certain communities
which appear to be projects other than education? I have a growing
concern that the reason that we are having such a difficult time in the
legislature funding education is because the people in the state are disconnected from the way that we spend the money. I don't think that the
people in this state would have any problem funding education if they
know exactly what they were paying for, and felt that in fact, they were
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getting value. I think that the current adequacy formula of all of the
things that it does, doesn't really connect people to education. So two
years ago. ..one of the issues. ..one of my. ..of the critics of this HB 351
have said that this is a plan or an attempt to reduce the amount of
money that we have to send out. I have to tell you that I take exception to this, because this plan has been proposed for over two years
now. I sat on that original adequacy commission and on that commission, we interviewed a number of consultants, as to who we were going to have work with us on the commission. Those who were here at
the time remember that one of the consultants was John Augenblick,
who we eventually hired, who believed in an average cost approach for
education. Another consultant was a gentleman from Massachusetts
who suggested another approach, a market basket approach. When we
interviewed him, I always remembered, because he talked about how
they were distributing money in Massachusetts under the market basket approach. What he said was that we could get more money - we
send substantially greater amounts of money out to Lowell than we do
to Weston or Dover or the wealthier, more affluent communities. We
are able to target the aid under the market basket approach. I thought
that that made a huge amount of sense at the time. Unfortunately, we
adopted, from my perspective... unfortunately, we adopted an average
cost approach. Again, doing what we thought was the best thing at the
time. But, unfortunately, again, I just don't think that the public has
confidence in that approach. Not only that, but there are signs from
the court itself, that there are weaknesses in that approach. I believe
that there are weaknesses: 1) it doesn't send as much money, in my
opinion, as it should, to those communities that have the greatest need;
2) the court has said, in its most recent opinion, in response to the Fred
King distribution plan, that the legislature still had not defined the
essential elements of an adequate education, even though we have a
pro's definition. Even though we have developed a formula. We may
still not have defined the essential elements of an adequate education.
So HB 351 is in response to that. What it does, is say let's tell the people
of the state what they are spending their education money on. Let's
spend it on the things that are really important that make a difference
in the quality of education. Those are things that relate to instructional
costs and in particular, teachers. House Bill 351, as you all know at this
point in time, pays $42,500 for every 20 teachers that your district might
have or that your town may have. It pays for classroom materials at
$100 per student. It pays for technology improvements at the rate of
$50 per student. It pays or provides money for your communities for
improvements for instructional TAPE
providing teacher
continuing education or continuing development at the rate of $50 per
student. Those are essential elements that all communities would receive
in roughly equal shares, and that we should be sending out to all communities and that we should be supporting. It also continues because we believe that essentially an essential element of education is the building,
but they are not state buildings. These are community buildings, owned
by the local school districts. They are owned by the local towns. In
the communities that I represent, more often than not, they are local community centers, used for a variety of purposes and not just for
schools. But we do need to provide communities with assistance with
building aid and to continue the building aid program that we have in
place. We need to be able to provide special education. One of the most
important parts of HB 351 is that the state would take responsibility, in
large part, for the cost of special education in the state. Right now, we
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have 250 different units in the state managing special education.

769
It is

about one-sixth the total cost of education in this state.
We know that in many cases, we may be missing opportunities for reimbursements in terms of Medicaid reimbursement. We know that in
many cases that we could develop some efficiencies of scale if there was
some type of increased management. We know that there are issues of
the amount of money that we are spending on education because of the
way statistics are reported to the Department of Education. We don't
really know how clean that figure is, in terms of the amount of money
that we have spent. The biggest concern is right now, is special education, as we all hear, when we go out and talk to our constituents, is a
subject of great discussion in our school districts and among taxpayers,
because they are concerned about the money that is spent on special
education. The unfortunate part of that is that kids with special needs
often become vilified over the issue of special education, because instead
of the districts looking at their needs, they look at kids as a cost, and
we don't want to do that. So this plan would send out 90 percent of what
we are currently spending on special education, out to the districts on
a census basis. In addition to that, we have set aside an amount of money,
which is equivalent to 10 percent of the special education needs, to pay
for some additional programs that are related in many ways to special
education. First of all, we have a catastrophic aid program. That 10 percent would continue to be used and applied in part, to addressing those
communities that have large pockets or increased numbers of special
education needs. Additional education costs, extraordinary special education costs. In addition, it would pay for other programs, which I think
are extremely important. First of all, and I said before that the, I think,
that the Governor has it right. Reading programs for first, second and
third grades. If we can get kids reading in those grades, we know that
they will be more successful with students for the remainder of their duration throughout the whole educational process. We also know that if
we address their reading, we can identify their learning disabilities early
on in the process. So we are not trying to, at sixth grade, try to fix a problem that should have been fixed in the first grade or in kindergarten.
Another thing that we would like to do is put $1 million into the Department of Education or approximately there so... to allow them to improve
the quality of information that they have in regard to special education
to allow them to provide support to the districts with regard to special
education services. It also includes the amount of money which we are
already committed to, to provide vocational transportation or transportation to vocational students. The issue here really isn't an issue of, from
my perspective, the issue here really isn't an issue of how much total
money that you spend. The issue is how you spend the money and how
much real money that we spend out to our districts. We played a little
game in the last session. We played a little game by telling people that
we were going to provide their children with an adequate education, and
that we were going to fund that for them. The state is going to give you
money. What we did to do that, is we adopted a plan using the statewide
property tax. As Doug Hall indicated in the newspaper, in the article that
I read today, in effect, all that we did was re-label dollars. What we told
many of the communities we were doing is, we were giving them another
dollar, but in fact all that we did was to take that local property tax
dollar and called it a state tax dollar, and then told them that they were
better off. Well the fact is, they are no better off, just based on state
property tax dollars. What they are better off for is when we send them
inefficient. It is
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out real new money. Under the $825 million plan, we send out approximately $380 million of real new money, which we have raised from a
variety of different sources. That is the money that can make a differ-

ence in the quality of education in the state. The question is, how much
are we going to send out to the communities, and where are we
going to send it? The other part of this plan says that we recognize that
there are certain costs that are going to fall back on the shoulders of
those local school districts. To get back to the original Claremont case,
the original Claremont case was about some communities being less affluent than others, and finding it more difficult to provide their kids with
an adequate education. What we do is send out $75 million in terms of
supplemental grants to those communities that find themselves in the
bottom half of those communities in regard to property wealth. That is
$75 million to assist those communities and bur5ring those burdens for
the other costs that, in fact, they do have to shoulder. The court never
said that we had, the court has said that we have, as the legislature, the
broad discretion to define what is an adequate education. The court has
also said that we should identify the essential elements of an adequate
education, and I believe that 351 does that. It never said that we had
to pay for all of education. It never said that we had to pay for every part
of education. What it did say is that we need to make sure that every
kid in this state gets an adequate education and that we have to fund
that. I believe that 351 does. House Bill 351 sends out substgrntially more
money out to the communities than we are sending out today. I don't
mean fake dollars, I mean real dollars. When you look at comparing the
current plan of $825 million, we are looking at sending out another $47
million. When you look at the plan, as prepared by DRA, extending the
current adequacy plan to the fiscal year 2003, we actually would be sending out another $92 million. Many of the communities are looking at... I
heard some criticism the other day from Manchester for example. Manchester said, well in 2002 we are going to be getting $42 million and your plan
is only going to be giving us about $40 million. This plan only goes into
effect in 2003. If you want to make a fair comparison, you have to compare with what is going to go out in 2003. In 2003, under the DRA's
figures, Manchester is going to get $38 million. House Bill 351 will send
them out more money than they would get under the current adequacy
plan. The issue to me... I have expressed the issue two ways. First of all,
the one thing that I want to say is that it isn't an issue of. .and I saw something that was being handed out today in terms of comparing adequacy
under the current law and adequacy under the Gordon plan... well what
that does is include statewide property tax. I think that people in the
state are smart enough to figure out, and have already figured out,
that if you put statewide property tax dollars in there, that that is
not an accurate comparison. What they want to know is how much
real money are we getting? They don't want to see the shell game.
They want to see how much real money are we getting. Those donor
towns would like to know how much money are they contributing.
That is what we should be talking about, real money. If we can send
out more real money... the other thing that I want to say is that you
have, to have in any formula that you have, some integrity. In HB 351 we
didn't start out with the issue of what number are we going to come
up with and work backwards into a formula. What we did was try to
come up with a formula that worked and come up with a number. I
have to tell you, that number is less than $881 or $890 million. At the same
time, it sends out more money to the communities. What it does is it
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sends out more monies to the needier communities. Some of us are going to have to explain to our communities, I will have to explain to a
number of my communities, why it is that they might get less money
under my plan than another plan. I am quite prepared to do that because
I want to say that 351 is fair, and that you can understand it. I always
called this the McDonalds Plan. I know that I have told you this 100
times and you probably don't want to hear it again, but it all started one
day at McDonalds. I asked people what it was that they wanted to see
in an adequacy plan? What they wanted to see at that time, and I was
sitting on the Adequacy Commission, is they wanted it to be fair and to
make sure that once the state made a commitment, they would honor
that commitment. That the responsibilities of the state would be defined
and the local responsibility would be defined. That it would have some
impact on the quality of education, which I think that 351 will do. I don't
understand how the current plan does. And that it would have some
effect on overall property taxation, which I believe that it will. I believe
that 351 is the right direction to head in. I believe that it is a responsible plan. I believe that it is something that the people of the state can
connect with and identify with. I would ask that you provide support. I
know that many of you are going to stand up and criticize. I can tell you
that I didn't vote for the current plan. I can tell you that many times I
stood up here when the current plan was being adopted and the statewide property tax was being adopted, and I railed on those people who
adopted it. So I think turn about is fair play. If people want to rail today, they certainly have the opportunity. I think that this is the right
direction to head. I would ask my colleagues to provide some support.

SENATOR BELOW: Senator Gordon, thank you for the hard work that
you have put into this. I think that it has helped make us all think about
the question of what are the elements of an adequate education and
what should we be funding? Certainly the whole approach of trying to
construct on the basis of inputs, a cost in the state's share of education
a well accepted basis, in fact the most traditional basis for figuring
out education funding and state education funding. In more recent years,
there has been much more of a trend towards looking at performance
based evaluation of education funding. Both approaches are reasonable
and certainly on a superficial level, at least, it is easy to say that we
should be pa3ang for teachers, plus this and plus that. It is a little more
than perhaps, obvious than when you try to look at evaluation of performance and funding based on schools that are achieving results. I want
to sort of step back and take a look at the big picture on this bill because regardless of how you get to the point of what we define as the
state responsibility, in every case, the current plan, this plan, is substantially less than what schools are spending in total. Generally, for most
of this money, there are no particular strings attached. It is mostly a
block grant and the districts have to raise the balance. I do have a handout that I would like distributed. I want to say that there are several
things about this plan that I like. I like the concept that we are acknowledging the state's responsibility to fund the entire cost of special education. I like the idea that we are providing some targeted funds, based
on community need. I happened to believe that probably should be over
and above adequacy, but it certainly is a step in the right direction. There
is something else that I like about it, but I forget what it is right now. A
reasonable aspect is bringing in some of our other sources of funding.
Building aid, I think, we should be looking at as part of adequacy, the
cost of providing facilities. But I would like to take a minute and look
is
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at what the bottom line impact of this is, overall for the state, and for
individual communities. What I have tried to provide is a real apples to
apples comparison in some respects. These columns have numbers, A,
B, C and D across the top. If you look at under the current law, under
the current plan for state funding for education, if you had catastrophic
aid, building aid, at Senator Gordon's assumed budget level, cost of an
adequate education under current law, those total column D...the fourth
column total state funding current law. What you see is that it adds to
about $943 million, is what the state is saying our aid to local districts
is. There are a few more million in other sources of aid, but this really
counts for probably 99 percent of all state funding or 98 percent that goes
to local districts at this point. Under Senate Gordon's amendment to this
bill, the total is about $840 million with all of the same elements put in.
The difference is about $103 million. In redefining what is the state's
responsibility for funding... there is a shift back to local school districts
of $103 million that has to be raised through the local property tax, that
is at different rates. So when we talk about the fact that this plan provides or reduces the state property tax by $2, we have to take into consideration what does it raise local property taxes by, by shifting costs to
locality? In the next column, it is simply the total equalized value for the
state as a whole for which the $2 statewide property tax is figured for
2003. If we look at that $103 million on that same basis, it would take,
on average, across the state, an increase in local property taxes of $1.23
to raise that money. So what we have is, some communities that are
going to see reduced local property taxes and in some communities an
increase, which is actually greater than the $2 reduction in the statewide property tax. In fact, just to call your attention to some of those, I
will just run down some of those. Albany goes up to $40 which would be
a net increase in total school property taxes. Ashland, $3. Benton, $2.83.
Not a property rich community or a wealthy community at all. Bradford,
$2.26. Canterbury, $2.17. Clarksville, $2.93. Deering, $2.81. Dunbarton,
$2.59. Effingham, $2.25. Francestown, $2.36. Gilmanton, $2.61. Jefferson,
$2.84. Keene, $2.60. Laconia, $2.12. Lancaster, $2.13. Littleton, $2.43.
Mason, $2.01. Mount Vernon, $2.04. Nashua, $2.11. Nelson, $2.37. New
Durham, $2.19. Ossipee, $2.62. Pelham, $2.05. Roxbury, $2.42. Salisbury,
$2.28. Tamworth, $2.29. Wakefield, $2.15 and Westmoreland, $4.10.
point there, is that there are a number of communities that will actually
see a net increase in property taxes in this plan, compared to the current
plan. And thus tends to be communities that are actually in the middle
range, what this plan does, and one good feature of it is, it gets more
money to some of the most property poor communities. Although even
some of those, like Claremont and Franklin, will see some increase in
local property taxes as a result of this plan, although not more than the
reductions in the state property tax. The other communities that do well
under this plan are most of the so-called donor communities, because
what we are doing is shifting from a state property tax that is equal in
rate and uniform in valuation, to local properties which are desperate,
and that is part of the problem. If you turn to the last page, I think that
there are some important points at the bottom of page five that help sort
of explain the ...understand net affect of this. If you look just below the
total line, there is the amount of state property tax cut by this proposed
plan. It is a $2 reduction, which times the total equalized value of $83.7
billion is $167 million reduction in total property tax raised. Now the line
above that, the $103 million is how much now has to be raised from local
property taxes. So the net reduction, under this plan, in total school

My
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property taxes, is $64 million. That is, I guess, the real money that Senator Gordon is referring to that will go to communities. But that is $64
million that we have to raise. That is added to our deficit. In fact, whether
we do this under the current plan or Senator Gordon's plan, if we want
to reduce property taxes on net, we have to raise more money from some
other source. The next line shows the House felt the same way. In fact,
they proposed to cut the state property tax from $6.60 to $5.95. That was
a 65 cent reduction in the statewide property tax rate. That was actually a $54 million reduction in total property taxes. So the difference
between this plan, with yet to be determined revenue, the $4.60 rate,
and the House $5.90 rate, is actually only a $10 million reduction in total
property taxes that the people of the state will pay in 2003. That is because of the increase in local property taxes. Another way to look at this
is the net property tax cut under this plan is the difference between the
$2 state tax cut and the $1.23 that would increase the local property tax,
so there is a net reduction in total school property taxes, on average, of

77 cents per thousand. The House proposed a 65 cent cut. This is only 12
cents more per thousand than what the House has proposed cind proposed
funding for. Of coiirse we have rejected that. I would certainly agree with
Senator Gordon in one respect: that we should be looking to reduce property taxes. We have, and I believe continue to have, the highest property
tax rates in the nation, as a percent of income. Those property taxes fall
disproportionately on lower income households. Too many of our low income households are spending 10,15 and 20 percent or more of their
income on property taxes. That is part of the problem. That is why it
seems real money. I think that when people pay their taxes, property
taxes, that is real money, and we do have to look at what the overall
result of this plan is. The overall result is cutting the state obligation
for aid to districts by $103 million. If we look at that, relative to the total spending, that is another important sort of indicator. The Department
of Education has estimated expenditures for the current school year recently, I think on April 12, and that net of excluding bonding capital
expenditures, which have to be excluded because otherwise we would be
counting them twice, because principal and interest or debt service is
counted there. Excluding that, excluding adult education and summer
school, the estimate is just over $1.6 billion, $1,602,000,000 or about
$8,098 per pupil are what districts are estimated to be spending this
year, the school year that ends this month. Growing that by a conservative four percent, for the sake of an estimate, for 2003, and I say conservative, because actual costs have been rising at a higher rate of about
4.5 percent a year over the past decade, would estimate total district
expenditures to be about $1,733 billion or $8,760 per pupil. Current state
law would fund $943 of that or about 54 percent. This plan would reduce
that to $840 million or about 48 percent. The difference is about what
the state will drop in its share of total funding by six percent. Just by
comparison, the most recent national average is 51 percent. Eighteen
states actually fund more than 60 percent and 30 states actually fund
more than 48 percent. I don't think that the point is really to compare
ourselves to the national average. We have to ask ourselves a very common sense question, especially when we think about whether we are
doing our duty. Doing our obligation, which is 48 percent... for that matter 54 percent of the total costs that our districts, through local voter
decisions, have decided is an appropriate level of spending for education,
is 48 percent enough to provide an adequate education for every child
in this state? Could our districts eliminate over half of their total costs.
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over half of their total teachers and still do an adequate job, one sufficient to ensure the preservation of a free government, as our constitutional obligation is? So that is a basic question. I really think overall,
that the net effect of this is going in the wrong direction. Certainly reasonable people can disagree on the components. I think that this ap-

proach could work if we were a little more honest with the components,
and I think that we will get to that in a few minutes. Just as an example
of that, I would point out that I believe that in the popular press, this
plan has been portrayed as funding instructional costs, including teachers salaries. Certainly in the bill, itself or the amendment, it states that
the state shall be responsible for the cost of instructional services necessary to provide an adequate education to all public, elementary, and
secondary school pupils. The thing about it is, it all only funds about 70
percent of the costs of teachers net of special education teachers. It funds
about 80 percent of the total teachers net of special education and about
85 percent of the average teachers salaries and benefits. You know maybe
30 percent of our teachers are not essential to an adequate education,
but that is the kind of question that I think that we will have to grapple
with. So I thank you for your consideration. I think that we have some
work to do still. Thank you.

SENATOR MCCARLEY: I actually. Senator Gordon, seldom speak from
a speech written and I am not today. I am not going to spend a lot of time
on history, but I have been bothered for quite a while about the notion
that what we have done is hard for people to understand. I obviously eat
at a different McDonalds than Senator Gordon, because I find it very
easy to explain to people exactly what we decided to do. But to refresh
my memory, I went back to the 1998 Supreme Court ruling when we had
sent them the plan, commonly known as ABC. I am not going to walk
us all through ABC but I do want to read from two short segments of
that decision, which, as we all know, the property tax piece on that was
not constitutional. But one of the things that the Supreme Court said,
right up front in this decision was, "The bill, in addition to defining an
adequate education." Then they go on to talk about what was in the rest
of it. But they said, very much up front, "The bill, in addition to defining an adequate education." It would appear that they thought that we
had taken that step. They close with the following language: "It is neither our task nor intent to manage the public school systems of the state,
or to suggest that the state education system cannot incorporate local
elements. In this context, we note the commendable steps taken by the
governor and legislature in reaching their definition of a constitutionally adequate education. The legislature's involvement of a broad cross
section of the community in the process can only lead to a definition that
will serve this state's school age citizens well as they journey toward
achievement in the world around them. We applaud the governor and
legislature for the work accomplished to date." So while there is additional language in the decision in 2000, when I look back to where we
started from, when we came back, after the 1998 elections, and begin
to work on this, we took seriously that the court was pleased with the
language included in law, regarding the criteria for an adequate education, and the skills that our children needed to have to show that we
were providing that opportunity. We then said, in a lot of discussions and
over time, that we think that the world has changed. We think that what
people want to know is how are our kids doing? So we define the criteria for an adequate education. We put skills in the law and we use tests
developed broadly through a broad cross section, that indicated how kids
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Now I don't think that is complicated. I think that is pretty
straightforward. We have a performance test. We said that these are
tests that tell us how our kids are doing. Here is the standard that you
have to meet. We put that in law, and then we said, to costs out, if indeed
you are providing that education, let's take those schools that produce
those students, at the lowest costs and we will average those and that
is the base cost. I am sorry. I cannot believe anyone in this room thinks
that complicated or would have a hard time explaining it to that person
sitting across from the table at the McDonalds. Therefore, I have been
troubled by the constant notion that that is complicated. Having said
that, I do believe that when I look across someone at a table, they want
to know how their kids are doing. They also want to know if the money
that we are spending, is producing the kind of results that provide the
opportunity for an adequate education. So as I said before, I fundamentally think that this shift, while I applaud the fact that it is used other
places, it is to me, simply the wrong way to turn this boat in terms of
talking about the provision of an adequate education. Now to respond
to the issue about does our current formula speak to improving education? I think that unfortunately, we have been unable to attach to that,
accountability measures. I will point out that in 1998, when the Supreme
Court saw the ABC decision, we had accountability measures in place.
That may well be the reason they thought we defined an adequate education, because we stepped up to the plate. Well unfortunately, since that
time, we have not managed to pass that part of the legislation. Hopefully we will. It is an important TAPE
of HB 351. Thank you.
were doing.

CHANGE

SENATOR FERNALD:

Senator Gordon, I think that you know that I
have said in the past privately and on the floor, that I tend to agree with
you that we should be doing an inputs approach rather than an outputs
approach to the definition of adequacy. I am concerned that the product that is before us today, is not all there. That this is not a good effort
on the basic premise. Would you agree with me, first of all, that it is the
obligation of the state, under our constitution, to fund the cost of an
adequate education?

SENATOR GORDON:

I agree that the state has an obhgation to make
sure that every child in this state receives an adequate education.

Correct.

SENATOR FERNALD: Would you
islature, to identify the essential

also agree that it is our job, as a legelements of an adequate education?

SENATOR GORDON: I believe that the court suggested, at least in its last
opinion, that we needed to identify the essential elements of an adequate
education. Sounds like a good cross examination coming here.

SENATOR FERNALD:

Well you just said that there was a suggestion.
from that decision and then see if you consider this a suggestion or a clear indication. "It is not possible to determine the level of
I

will read

funding required to provide the children of this state with a constitutionally adequate education until its essential elements have been identified
and defined." Is that a suggestion or is that a pretty clear statement that
we need to get out and get down to business and define those essential
elements?

SENATOR GORDON: Well, I interpreted that when I read it as a failure of our current plan to identify the essential elements and a need
to do so.
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SENATOR FERNALD: And for us to take action that is consistent with
our constitution, do we have to do this? Is this a requirement or is it just
a suggestion that we can accept or reject?
I beheve, from my perspective, that... although I
exactly sure what the court meant by essential elements. .1 know
that in that same opinion, it indicated that the legislature had broad
discretion to determine what an adequate education was or the definition of an adequate education. I interpreted that opinion to mean that
we did still have an affirmative obligation, here in the legislature, to
define essential elements of an adequate education.

SENATOR GORDON:
am not

.

SENATOR FERNALD:

Reading through the amendment to 351, it looks
as though you do think that you know what the elements of an
adequate education are because I think that you put them in here. Let
me just recite them and then you can tell me if I have missed some. I
think that you said that the elements of an adequate education are
teachers, high quality teachers at that, professional development of
teachers, sufficient classroom materials for quality instruction, instructional technology, special education, supplemental assistance to needy
communities and adequate classroom space.
to

me

SENATOR GORDON: I did put those in. I think that I also put in another paragraph that said that the legislature could determine if there
were additional areas that they felt should be added for the purpose of
identifying other essential elements.
SENATOR FERNALD: But at this point, this is
essential elements of an adequate education?

what you think are the

SENATOR GORDON: Absolutely I sponsored the bill. I did my personal
analysis as to what I thought was appropriate, and put it together that
way. This wasn't something that I just did since that opinion was rendered. It was something which began two years ago and since been expginded.

SENATOR FERNALD: Do you think this

is

a complete

list,

there aren't

any other essential elements?

SENATOR GORDON:

I guess it depends on how you define an essenguess if you were to decide to say that essential elements
as far as satisfying our obligation to provide for adequacy - I would say
that as far as I am concerned, at this point in time, it is a complete list.
Do I think that there are other things that need to be provided in order
to provide kids an education? The answer to that is yes. There are other
things that probably need to be provided. The question is whether or not
that is part of the state's responsibility to provide an adequate education.

tial

element.

I

SENATOR FERNALD: Am
what we

call

minimum

I correct that in our current laws we have
standards for school districts in this state?

SENATOR GORDON: We

do have minimum standards and
statutory requirements for our schools.

SENATOR FERNALD: Am

I

minimum standards
counselors for our children in

correct that part of our

is

we have guidance

SENATOR GORDON:

I

a requirement that
the schools?

we have

believe that that is true. We also have requireor transportation of students to our schools.

ments that require busing

SENATOR FERNALD: And

that indeed

is

not even a complete

list.
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SENATOR GORDON:

This was an issue that was dealt with at the very
adequacy commission. The very first adequacy commission dealt
with the issue of whether something is a requirement to whether or not
that is necessarily part of adequacy. That very first adequacy commission decided that no, you couldn't look at it that way, in terms of it being a requirement. In fact, in the case of transportation, as you know,
under the current adequacy requirement regimen, when you look at
transportation, we paid 70 percent of transportation, even though the
full amount of the transportation may be required, which brings the
first

question of what 30 percent of the trip our kids aren't taking? Well what
to do was to look at what was the level of adequacy. Everybody,
I think, realizes today, that the amount of money that we are sending
out under the current adequacy formula is not enough to provide our
kids with an education if you want to pay for everything that is needed
to give a kid an education in this state. But we consciously decided that
we would pick a number that was lower than that amount, but would
be sufficient in order to provide what would be necessary or adequate.
Not excellent, adequate. So in many ways, what I have tried to, with
these components, is to take what I think are really the essential elements, those that were required to reach that level of adequacy, not to
provide every need of the school district.

we had

SENATOR FERNALD: So do I hear you. .what I think that I have heard
you say so far in your answers is, that there is a difference between an
adequate education for our children and providing the education that
.

they need?

SENATOR GORDON: I think that the current adequacy...
SENATOR FERNALD: Am I correct that you are talking about that distinction?

SENATOR GORDON:

If

you want to ask

me

questions,

I

would

like to

answer them...

SENATOR FERNALD: That is the question.
SENATOR GORDON: No, you asked a question and you didn't let me finish the answer. I think that the current adequacy formula identified, does
not attempt to provide for everything that is needed in order to provide
an education. I think the formula, as set forth in
351 does exactly the
same thing. It tries to identify essential elements not to provide for the
entire cost. It also provides the legislature the opportunity, should it identify other essential elements, to add those into the formula.

HB

SENATOR FERNALD:

But our job is to identify the essential elements
Your plan doesn't provide for principles. Are you
saying that we can provide an adequate education for our children without having any principles?
needed

for adequacy.

SENATOR GORDON:

I like to think that we all have principles. The
to that question is, in making a determination, I felt that we, in
this state, venerate local control of our school districts, that we want our
local school districts and our local towns to administer their school districts in a manner in which they feel is appropriate. Yes, you need some
supervision, but I felt that should be a local responsibility.

answer

SENATOR FERNALD:
of our

But we are tasked with complying with the orders

Supreme Court interpreting our

constitution.

We

are required to

pay for the essential elements of an adequate education. You said that you
made a decision, based on local control, that principals should be a local
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But the real question that we should be asking ourselves
not what you think, but what the Supreme Court has already told us.
paying for principals an essential element of an adequate education?

responsibility.
is

Is

SENATOR GORDON:

I don't believe that the Supreme Court has told
us that principals are an essential part of an adequate education.

SENATOR FERNALD: As you know... we have had...
SENATOR GORDON: Just a follow up on that. I beheve

that if you go
back to the opinion, the opinion says that we have broad discretion in
determining what those elements are in defining an adequate education.
Now I have set forth what I think is a reasonable regimen for identifying what are essential elements. It isn't something that I think is just a
personal endeavor, in that I believe that in sensing what most people do,
that if you want to improve the quality of education of children in this
state, you have to provide them with a trained, capable, qualified teacher,
and that most people believe that if you are going to make a difference
in educational quality, it is going to be through the instructor, and through
instructional costs. That is what I have attempted to do.

SENATOR FERNALD:

think that we all saw in the news today, a threat
plan passes, that it will result in further
litigation, and that I assume that the challenge would be that this doesn't
fund adequacy. What I understand from Senator Below's numbers is that
your plan in fiscal year 2003, after taking out the $75 million that is set
aside for needy towns, we will be funding less than $4,000 per child, as a
state obligation for adequate education. Assuming that your plan passes,
and assuming that we are sending our Attorney General up to the Supreme Court to defend this plan, do you really think that the attorney
general can make a good argument that we can educate children in this
state, for about $3,800?
I

from the plaintiff towns

if this

SENATOR GORDON: Do I think that the Attorney General can defend
HB 351? The answer to that question is yes. I think. Senator Fernald,
you of all people, should understand the statewide property tax shell
game, because I have heard you articulate it so many times in the past.
The fact is, you can say whatever the average that we are sending out
today, just as Senator Below did... I am kind of surprised that he took
that same tact of saying and using the statewide property and saying
is how much that we are sending out to communities, when we
know that we are not sending out that money to communities. I can

that this
all

you in the year 2003, the fiscal year 2003, if you were to compare it
is now the DRA numbers, as to what money we will actually be
sending out, absent the statewide property, which I know that you agree
or had agreed in the past, is a shell game, is $92 million more in real
money to districts than would go out, under the current plan. That I can
tell you. To me, that is really the essence. That is what is important in
the plan. As to the issue of this being challenged in court, I welcome that.
I think that it is long overdue, no matter what plan that we have, because I don't think that we can continue in this state to develop educational policy with the plaintiffs in this case, standing there with a guillotine over our necks, and threatening every time we make a move, to
take us to court. I think that it would be good to take this plan to court.
If this plan went to court, I would also challenge the current plan at the
same time, to make a determination as to whether that would provide
an adequate education, and let's clear the table. Let's clear the decks and
find out what it is that the court wants, because I am tired of playing
tell

to

what
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these games and trying to satisfy this amorphous requirement. If the
court wants to legislate educational adequacy and tell us what we want
to do, that is fine. Let them pass the laws in this state and define educational adequacy. I think that is our responsibility, and I think that we

ought to do

it

today.

SENATOR FERNALD:

Senator Gordon, would you believe that I believe,
that putting forth this plan that does not include all the essential elements of an adequate education, like libraries and principals and transportation, all for the purpose of coming up with a $100 million lower
number is a continuation of the games? And... act if we do it on the part
of the legislature, to avoid doing what the court has asked us to do over
and over again?

SENATOR GORDON:

Well, first of all, I take, and I don't want to, but I
of offense that your impression of my intent, to cut $100
million dollars. Because I can tell you that has never been my intent.
This plain has been around for two years. This isn't something that comes
as a matter of intent. The idea that I have, has always been to send out
more money, more real money to towns, not to cut an obligation. It is to

take a

little bit

send out more money and to send

it out where it is needed. Out to the
Franklins, which I happen to care about, and the Allenstowns and the
Claremonts, just as the plaintiffs in the case, have indicated that they
wanted to see done, because the current plan just doesn't do it. So I take
a little bit of offense by that. I can believe that you don't believe that all
of the essential elements are included in here. But you know, if this thing
passes today, I would like to work with you, if you feel that there are
other essential elements, to see that they are included in the future.

SENATOR FERNALD: Thank you.
SENATOR PIGNATELLI: I want to thank Senator Gordon and all of you
and allowing this debate to go on about an adequate
education, a good education and the funding that is needed to fund this
responsibility. This is a debate that could never have happened five or
six years ago, so I think that we are headed in the right direction. First,
a couple of things that I think are good in this amendment: I think that
funding special education is a good thing. It is my hope that the federal
government will step up to the plate and fund what they have agreed
upon is their responsibility but have never funded it properly. The second thing that I like about this amendment is the supplemental aid to
poorer communities. I have never objected to sending supplemental aid
to communities that have a difficult time in raising funds for an adequate
education. But first, let's please meet our obligation to our constitution
and to our children, to fund an adequate education for all of our children
in the state, then let's think about sending supplemental aid to the communities that seem to need it more than others. That being said, I must
have a different view from my Republican colleagues about the meaning of the term "adequate education". Also, I clearly have a different view
from them as to what is fair and what is bipartisan. Simply put, because
of that, I have no doubt this bill does not warrant passage. To me, an
adequate education includes an introduction to the arts and music, guidance services, able administrators and well maintained schools. This bill
includes nothing for those facets of an adequate education. I see this as
a Republican partisan bill for which no effort was made by the slim majority in the Senate, to include any input from Democrats into this heretofore secret bill. As for fairness, this bill flunks that as well. I need to
look no further than the significant reduction in funding for this state's
for raising issues
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obligation and to the short changing of my city of Nashua, our second
largest city, which will lose a large amount of money I am told, in the
neighborhood of $11 million in the first year, and undoubtedly more in
the future years. This bill is a disappointment, but frankly, not a surprise. Thank you, Mr. President.

SENATOR LARSEN: Some of us have been around here long enough to
have been debating adequate education for some time now. I am not sure
we have gotten it right, but when I look at this bill, I am pretty certain
that this doesn't get it right. We had established chapter 193-E. Chapter
193-E defined a public education. It defined a criteria for an adequate education. It said that an adequate education would provide students with
the opportunity to acquire skills in reading, writing and speaking English. It said that skill in mathematics and familiarity with science are
as important. I said knowledge of biology, physical and earth science
is important to a good education and an adequate education. Knowledge
of civics and government, grounding in the arts, languages, literature,
sound wellness and environmental practices to enhance well being. Skills
for lifelong learning. We made a valiant, and I believe, genuine attempt
to define any adequate education that stands the test of those who sit
in McDonalds and try to figure out what is a child who is adequately
educated, receiving through their education assistance from the state.
When I look at what we are asked to consider today, we are being asked
to say that an adequate education is actually only that which is instructional costs. Yet essential elements of adequate education is purely instructional costs. I would rather see an adequately educated child who
knows science, who knows math, who knows reading, writing. That is
truly an adequate education. It is not the instruction. To me, it is the
product of an education that brings about adequacy. The bill that you
have before you today, leaves out significant parts of an adequate education. How can this be adequate when it doesn't cover a school library
to whom children go to broaden what is offered in the classroom? How
can this be adequate when it doesn't include a school guidance counselor who helps a child get through a day who helps a child get on into
college for the future? Who helps a child who is acting out or having
problems at home? How can this be an adequate education when it
doesn't include the very school aides who work in the classrooms and
relieve the teacher of some of the more difficult issues in the classroom
and reduce the pupil teacher ratio? How can this be an adequate education when it doesn't include the maintenance of the classroom space
that we say needs to be adequate for learning? How can it be an adequate education when it doesn't include school principals, who not
only monitor the quality of education and the behavior in that school,
but also the teachers who they supervise? How can it be an adequate
education when we don't include the bus that gets the child to school?
How do you get those children to school? How can it be an adequate
education when we were already hearing that we weren't providing an
adequate education and we are cutting $107 million out of that? How
can it be an adequate education and how can we provide a constitutionally appropriate education when we are increasing the reliance on the
very property taxes which the Supreme Court told us was causing inequities between our schools? We are forcing more reliance on the property
tax through this bill. It is wrong. It hurts each of our districts in different ways. I urge you to think about this before you vote yes for this.
Thank

you.
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SENATOR O'HEARN: As

I stand here before you, it is as I look around
look at the number of people that have worked on this plan
since that decision in 1997. There are a number of us that have sat on
different commissions, worked on different ideas, and we are still with
the same plan, with the same spiraling out of control numbers. Still trying to put in building aid. Still trying to resolve this issue. And... we are
still not there. And... we are still getting threats that we are going to be
taken to court. I agree with Senator Larsen on what are the elements
that go into it. Into an education, but these are elements to complete the
education. As we worked on this plan back in 1998, trying to come up
with a definition, and I sat with my House Education Committee, the
argument was do we want a Cadillac or do we want a Volkswagen? We
wanted somewhere in the middle, because we recognized that it was a

this room,

I

shared responsibility. Education for whatever we do, we still want to
keep it locally controlled. In order to keep it locally controlled, it has to
be shared. We talked about librarians, we talked about guidance counselors, we talked about the maintenance but we also talked about what
we felt was the most important piece. We turned back to what we already had in place, and what we were doing well. What we were doing
well was in our NHEIAP test. From our NHEIAP test, we defined what
an adequate education is that Senator Larsen read to you. It is the instruction in math and science and reading. Those are the pieces that we
feel that were the most important piece. As we continued on, yes, we
agreed that there should be some accountability. I still believe, as I stand
here, that that is an important piece to complete our definition. Even
though we had that definition in place, of what Senator Larsen has read
to you, it still isn't enough from the plaintiffs. And... we are still struggling trying to come out with what pieces there are. Whatever happened
to come out with that $825 million in that Committee of Conference, I
don't know. I wasn't there. That is not where we are today. We are looking at putting inputs in this plan and recognizing... and I am looking at
it as the floor of a beginning of another section of how we are going to
define it. That we now have instructional costs that we £ire talking about.
That we are now talking about computer technology. That we are talking
about materials. And that we are talking about professional development. That we are talking about reading programs. Those are pieces that
we have tried to put into accountability. As we worked on that adequacy
commission, we recognized that we still had a problem with transportation. Was 70 percent too much, not enough? Or was there double dipping somewhere between special education, transportation, that we are
required by federal law to pay, as well as the transportation that we were
already paying for? We also recognized building aid should be put into
this formula, and weren't able to do that yet because we were trying to
find a fairer way for our school districts to be able to afford their buildings. We struggled with free and reduced lunch and how to adjust those
numbers so that our poorer school districts were getting a better chance
at educating their children. We still haven't got anything out there to
do that. We agreed that catastrophic aid needed to be pulled in somehow. But as we try to grapple our hands around special education, we
couldn't do it. We are still not there. I don't see a problem with combining
what we already had in law with a definition that we established back
in 1998, putting in the essential elements, and recognizing what we really are looking for is school improvement. I haven't heard anything here
about school improvement. What I have heard is what is my community
going to get? And how much is
community going to lose? That is not

my
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what

this is all about. This is about doing the right thing for our chilis about doing the right thing for our school systems, and this
is about making an educational prograim that we can work with and start
building on. Thank you.

dren. This

SENATOR BOYCE: Senator O'Hearn, I would like to ask you a question
that pertains to your city of Nashua. I heard a few moments ago a comment that the city of Nashua was going to lose $11 million. I am looking at the combination of Senator Gordon's proposed bill here, and the
DRA, the Department of Revenue's actual projections of what the check
is that they are going to write next year if no change is made in the law.
According to the DRA, would you be surprised to find out that the DRA
says that a check for $25,120,000 approximately will be written next
year, in 2003... and under Senator Gordon's bill, they would be sending
a check for $25,496,000 which to me appears to be a net increase in the
amount going to Nashua, and in fact, would you be further surprised to
find that the amount of $11 million, I think that was the amount that I
heard, that amount of $11 million is actually the savings for the property taxpayers in the city of Nashua? That is what the $2 per thousand
reduction in the property tax comes to. The city of Nashua would be
scheduled to receive almost exactly the same amount under Senator
Gordon's proposal as under TAPE
however the people in
Nashua would be able to keep in their own pockets $11 million of their

CHANGE

own money.

SENATOR O'HEARN: As I start looking at this plan, versus this set
of figures versus that set of figures, versus the set of figures that I saw
yesterday, this morning, last night, I think what we need to start comparing is the actual state dollars that are coming back, not anything
including the property tax dollars, because that is property tax
home. I think that what we should be looking at
is the actual state dollars that are going back home. From what I saw
from the DRA, in 2002, in actual real dollars, is $28 million that would
be going back to Nashua, with the plan we have in place right now. In
2003, with the plan, if it were to stay right now, is $25 million, which
is a loss of real state dollars, of $3 million to the city of Nashua. That
is what I see out of that. Thank you.
that

is

dollars... they stay at

SENATOR PIGNATELLI: Senator Below, since the number $11 million
came from a chart that you had prepared, I am wondering if you could
explain to the Senate how you came up with that number and how it is
that Nashua stands to lose $11 million? Thank you.
SENATOR BELOW: My statement wasn't that they lose

$11 million, alin total state funding, regardless
of source, goes from $63,148 million to $51.6 million. So that is a reduction in the state funding for adequacy plus building aid, plus catastrophic
aid of $11.6 million roughly. To raise that money locally, would require a
$2.11 increase on the same basis that the $2 statewide property tax is
reduced, so it suggests given the assumptions... and there some simplifying assumptions in here, that we are using for common assumptions. .for
instance, that the 10 percent of extraordinary special education costs are
evenly distributed, for instance. But given all the assumptions, that means
that in Nashua, there is a small modest net reduction of, I would say in
the vicinity of $1 million, which results in a modest net increase in total
school property taxes, state and local. Now I think to try and explain
this. .when I am done answering your question, I would like to ask a question of Senator Gordon, because I think that it is important to understand

though

in a sense they do.

The change

.

.
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these numbers. When Senator Boyce was looking at the numbers for
Nashua, on I think, Senator Gordon's handout, it seemed to be the opposite to him because he looked at the three right hand columns and saw
the money going to Nashua under Senator Gordon's plan was $25.5 million roughly, and under current law $21-25.1 million roughly, which was
an increase of $300,000. However, I believe that the reason that there
is a discrepancy here is because the column labeled Net Grants Current Law, is only the amount for adequacy and does not include catastrophic aid. I think that is the key source of this discrepancy. I don't
think that it was intentional, I think it was just inadvertent. So that
when you look at net grants current law, to have apples to apples, you
would have to look at what Nashua would also be getting from catastrophic aide because that is included in the essential elements net
grants under Senator Gordon's amendment. So that number, turning
back, looking back to the handout that I had, for Nashua, is about $1
million. Now again, that was LBA's estimate based on what they currently get for catastrophic aid and just extrapolate in a couple of years.
So there is a simplified assumption there, but given that... that is proportionally what they are getting now for catastrophic aid. The difference, overall, is somewhere around $700,000 total loss in total state
funding to Nashua. The net affect of that is about an 11 cent increase
net in property taxes.

SENATOR BELOW:

Senator Gordon,

I

am

interested in trying to get

numbers straight. I was trying to reconcile... on my sheet I come up with
the number on the last page that what your plan was doing on net was
reducing total property taxes for education by $64.37 million. That was
sort of on my last page. It was taking your $2 cut, which reduces our
state revenues by $167.5 million less the $103 million that local school
taxes would go up by, and that difference is $64.37. 1 think that you said
that your plan sends out $92 million more in non-property tax dollars.
I get that from your handout, at the top of the page where we have "essential elements net grants, less net grants current law equals $92.9
million." Now I was trying to figure out why is that number different
from my number? First I checked where you got the $343.9 million. I
believe that is accurate. The current total adequacy would be $896, less
522 raised from the state property tax, so that the net state funding, this
non-property tax dollars, is $343.9. However, I think that the difference
is... when you subtract that from 929.9, my calciilator, and I did it three
times, comes to $85,970,000. So I think that the $92.9 is simply an error. If you want to pause and look at that for a second, I don't mind.

SENATOR GORDON:
ber that

I

have

is

I believe that the $92
roughly $86 million.

SENATOR BELOW:

That

is right. I

is

an

agree with that.

error,

I

but the num-

agree with $85.97

million.

SENATOR GORDON: When
off

by $6 million.

I

I

spoke

believe that

it is

earlier, I acknowledged that
about $86 million.

I

was

SENATOR BELOW: I think that the other difference is, under net grant
current law, does not include catastrophic aid. So if we take from that
$85.97 million and subject $21.6 million that comes to $64.37 million
which is exactly the number on my spreadsheet. So I think that the numbers do reconcile.
SENATOR GORDON:
your numbers at

all. I

I

don't disagree with you. I haven't disagreed with
think that you are accurate in that respect.
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SENATOR BELOW:

Okay. Would you agree that on net, what your plan
by lowering revenue from the state property tax, is provide a little
over $64 million in non-property tax revenue for schools?
does,

SENATOR GORDON:
were

to

do that,

My.

Cliff, I

.

.

when you net out the

believe that

catastrophic aid.

.

.if

you

is true.

SENATOR BELOW: Okay.
SENATOR HOLLINGWORTH:

Senator McCarley, I should have asked
you these before, but I guess that I am engrossed in the details. I know
that you served for many years on the Adequacy Commission...

SENATOR MCCARLEY: Decades.
SENATOR HOLLINGWORTH: Decades. and when I heard Senator
O'Hearn talking, it triggered some of my memories about it. What I
..

would like to know is when you studied that, did any of... I know the
market basket approach came up. Was there any study that said that
states were using... that advocated imperial study that this was the

way

to go?

SENATOR MCCARLEY: There was not a great deal of detail done on the
market basket approach because the decision was made to go the other
way. Having said that, I certainly have looked further into it, not as recently as last week, but as recently as two or three years ago. I can tell
you that most of the essential elements used in market baskets contain,
and I am not exaggerating, anywhere from 50 to 250 to 300 cost elements
that need to be analyzed.
SENATOR HOLLINGWORTH:
equacy

SENATOR
SENATOR

and

ies that other states that

to

In your analysis... we have been using ad-

was input. Is that correct?
MCCARLEY: That is correct.
HOLLINGWORTH: Is there any evidence or any

for outcomes,

say that this

is

this

you could look

the direction that

at that could give us

we should be

real stud-

an example,

going?

SENATOR MCCARLEY:

I think that fundamentally what has happened
that there has been a decision that classic line, throwing
money at education is not the answer. We have to be asking about what
you are getting for whatever you are spending. I think that cleeu'ly speaks.
I think the Claremont decision in one and two spoke to the fact that we
are concerned about how kids are doing. How kids are performing. Well
again, we don't have to take any directions for those Claremont decisions.
Clearly the notion of how our kids are performing is where the direction
of both this state and I think the nation has been for the past ten years.

over time

is

SENATOR HOLLINGWORTH: And with those outcome bases, you are
able to determine how well the administration is doing and you are holding schools accountable?

SENATOR MCCARLEY:

Exactly I think... that is the piece that we need
by using an outputs approach you are saying here how our
kids are doing, here is the standard that we have for an expectation and
if they are not getting there, you need to find out why.
to

add

to

it,

SENATOR HOLLINGWORTH: Were you aware of what the infrastructure costs were in 1988-89?

SENATOR MCCARLEY: No.
SENATOR HOLLINGWORTH: Would
it

was $927.4 milHon?

it

surprise you

if I

told

you that
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SENATOR MCCARLEY: Being spent on education?
SENATOR HOLLINGWORTH: Infrastructure.
SENATOR MCCARLEY: That would not surprise me.
SENATOR HOLLINGWORTH: Thank you.
SENATOR DISNARD: I can't help but overhear the words

785

'shared'.

I

has been left out. I can't
help but remember when the present adequacy had hearings all over
the state, we involved the school boards. The state involved people from
the special needs group. Both parties, everybody was involved. Here I
hear today, one party has an idea of what things are going to costs,
what communities are going to lose, what they are going to gain. I hope
that we learned a lesson. It has been this way the whole year. We have
been left out. We weren't involved with this discussion. It has been just
one party, one group. I just hope that from now on, that when we sit
down, we won't be wasting three, four or five hours that we wasted,
in my opinion, figuring out what each other is thinking. I think that a
lesson here is why don't we finish the rest of the year and share and
can't help but think that the minority party

work everything out

together.

SENATOR FERNALD: I want to talk about history for a minute because
have heard some misstatements of history, I think that getting the
history right is important for us to move forward. Our starting point in
any of these discussions about funding education has to be the Supreme
Court Decision. The Supreme Court told us, the legislature, to do three
things. Define adequacy. Determine its costs. Raise the money to pay for
that cost. It really is quite a simple instruction from the Supreme Court.
I would like to point out from the history that two years ago when we
were going through these same discussions, the House took the position
that the cost of adequacy was about $960 million. That was the price
tag in the Hager, Below, Fernald plan. Even the House leadership plan.
Donna Sytek's plan, called for a $10.75 statewide property tsLx, because
her adequacy figure was over $900 million, two years ago. What we found
is that we don't have trouble figuring out how much education costs. We
know that it is expensive. The problem is when we get around to finding out how we are going to raise that money. When we got to the Senate last year, we started having our votes in education funding, every
plan that was brought to the floor was in the neighborhood of 900 something million dollars and every single one failed. At that point, it was
already in the evening, and we recessed to try and figure out what we
were going to do. We had 16 senators who had not taken the pledge. We
had at that point, five who hadn't taken the pledge, and yet hadn't voted
for the income tax which had gotten the most votes, it had gotten 11. So
Jim Squires and I walked around this building looking for pledge, non
pledge takers to see what it would take to get them to vote for the Hager,
Below, Fernald plan. We happened to stop at Fred King's Office. We'
said, "Fred, what will it take to get you to vote for an income tax?" He
said, "lower the number to $825 million." That is where the number
comes from. It is not a Committee of Conference. It is not some back
room deal... well it was a back room deal, it was just a conversation... in
Fred King's Office. I said, "Fred, why don't we put an extra $25 million
in so that we can give extra money to the poor towns?" He said, "That
is too much money, $825 is my number." Since that day, that is the only
number that anybody ever talked about. This formula that we talk
about, sometimes in reverential tones, is a reverse engineering on the
$825 million. What formula do we need to put in place that adds up to
I
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$825 when you get done? If you recall, we passed the bill. We passed the
formula. Everybody thought that we were done, then the Department
of Education kind of looked at the numbers again and said that when
they run this formula, they get $843 million. So then we had the socalled technical corrections that changed the formula so that when we
monkeyed with it again, it really did come out to $825 million. That is
the history. The problem that we have here is not figuring out that education is expensive. The problem is that there is not a will on this side
of the wall or that side of the wall, to pay for what an education really
costs if you are going to provide an adequate one. So we argue like crazy,
over the definition of adequacy because we are trying to beat the number down low enough so that we don't have to address the tax questions.
We can do it mostly with a statewide property tax, which is a shell game
and is invisible to the voters. That is the problem that we have. Our
starting point and our ending point has to be what the Supreme Court
has obligated us to do. If we pass this plan, we are passing a plan that
funds less than $4,000 per child outside of the poor places that get the
$75 million. I feel pity for any assistant attorney general that we send
out across the river, whichever way it is, to the Supreme Court, to get
them to argue that $3,800 could educate a child adequately, in this state.
The only answer that I could think of that this poor person would have
to give to the judges when they say "how can you educate a child for
$3,800?" The attorney would have to say, "well it's easy, fire all of the
principals. And close the library and fire all of the janitors, sell all the
school buses and then you can do it for $3,800." But that is not an adequate education and we know it, because we have minimum standards
in this state. Minimum. The absolute minimum that is required for our
schools, includes a school nurse and guidance councilors and transportation. It is a case that we are going to lose. That is not to say that we are
under a guillotine, it simply means to face up to the fact that we have clear
instructions from our court and we are not following them if we pass this
bill. I have great respect for Senator Gordon. I agree with his approach.
I think that we are leaving elements out. We are simply going to be back
in court and lose again, and be back here in the fall, arguing about all this
stuff all over again. We can do an awful lot better. Thank you.

SENATOR BARNES:

Senator Fernald, when you and former Senator
Squires went to former Senator King's office last year looking for the
votes for your income tax, what if Senator King had said $725? Would
you have bought into that and would that have been enough for you to
go along and pick up his vote? Would you have gone with $725?

SENATOR FERNALD:

I doubt it, but I don't really know what would
knoW what Senator Squires would have said.
SENATOR BARNES: But you, yourself, you are not quite sure what you

have happened.

I

don't

would have done with $725, but $825 wasn't a problem, but you are not
sure of $725?

SENATOR FERNALD:

I thought that $825 was too low also, but we had
something because we were running up to the April 1 deadline and
the schools were going to close.

to do

SENATOR BARNES:

If former Senator King said $725, you are not
sure what you would have said?

now

SENATOR FERNALD: If Senator King had said, do $725 with an income
tax or the schools close, I don't know if I would have voted for it or not.
At $825, I would rather do the $825 than see the schools close.
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SENATOR BARNES: Thank you very much, Senator.
SENATOR GATSAS: Senator Fernald, so the $825 has nothing to do with
an adequate education?

SENATOR FERNALD: It is Fred King's number out of the air.
SENATOR GATSAS: That is not my question. My question is, the
has nothing to do with a
being adequate?

SENATOR FERNALD:

child's

I

$825

education in the state of New Hampshire,

think that

is

an accurate statement.

It

always

has been.

SENATOR GATSAS: Thank you.
SENATOR COHEN: Senator Fernald, I am reminded

of the late Senate
President, Junie Blaisdell. When it comes to funding for adequate education, when it comes to funding, specifically, for an adequate education,
would you agree that we don't have a spending problem, we have a revenue problem, and that this bill does not address that?

SENATOR FERNALD:

I guess that I would say that we don't have a
spending problem or a revenue problem. Let me explain why I say that.
Because we know, again. Senator Gordon talked about the shell game.
We know that school spending is determined at the local level. We set
the figure and then the dollars come from somewhere. When we cut state
money we are increasing local money. So we are not changing spending
or revenue overall, in this discussion, we are just changing who is paying. So I don't think that it is a revenue problem, in the sense that we
don't have enough revenue, it's that we don't have enough revenue from
the right sources, that we have not enough money from the state source,
so we are not funding adequacy, and we are going to get booted out of
court and told to go back to work.

SENATOR COHEN: So the revenue problem continues at the local level?
SENATOR FERNALD: We just shifted the revenue problem to the local
level.

SENATOR COHEN: Thank you.
SENATOR D'ALLESANDRO: I just want to set the record straight here,
because every once in a while we get involved in these conversations and
we stray away from the base. That $825 was not a fabrication. It was
not something that was made up. It was something that we believed
delivered an adequate education. That was debated in a Committee of
Conference and we came up with what we thought was the best possible
number at the time. That didn't come from the said Senator, that Senator Fernald mentioned. That came from a group of people who believed
that they had a solution to a problem. So this nonsense that people went
downstairs and came up with a number, I want that pushed off the table.
We believed $825 million answered the problem at the time. We knew
that changes had to be made. So I don't want people in this room or any
place else, to believe that was a fabrication. I want the record to clearly
state that. People worked very diligently to come up with that number,
well into the night. They gave their time and effort and their best thoughts
to try and put together a compromise that would work. That is where
the number came from. I was there. I was a member of that Committee
of Conference. I think that it is important that the members of the Senate understand that. I would like to speak about one other thing. That
is the transfer of monies. If monies are not picked up in one way by the
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local property tax, they are transferred to the other side.

made by Senator Boyce about Nashua and $11

million.

A comment was
I

want

it

made

perfectly clear that if that $11 million doesn't come one way, it had to
be raised another way. Money doesn't just appear, it is raised. It is raised
either at the local level or it comes in terms of the grant. So the shifting of monies, in terms of that shell game, that is not the way to do it.
I appreciate the opportunity to speak. Thank you.

SENATOR HOLLINGWORTH: I am going to try and be brief because

I

know

that it is a long day. I come from the town of Hampton, which had
the first public school. I attended that school, my children attended that
school and now my grandchildren will be attending that school. What
the belief was at that time, that we needed to have public schools and
that it was vitally important that we have an educated workforce. That
is what based our constitution and the belief that we have value in education. I think that what we are talking about today is that value in
education. I have to tell you that when I heard that Senator Gordon was
proposing a bill and that he was proposing to do away with the statewide property tax to fund education, I said that I would like to sponsor
that. I think that is where Senator Gordon would like to have gone with
this. I also said that I heard that he was going to take and fund special
education. I said, gee, I would love to sponsor that with you because that
is what I would like to do. But unfortunately, what we have here today
is something totally different than that. In fact, it looks an awful lot like
this case that we had a couple years ago that was sent over to the courts
and in fact, it was defeated by the courts, and the people who crafted
that piece of legislation, were Mr. Arranger and Senator King, and it came
back as unconstitutional. Some of the reasons that it came back unconstitutional is still what I think is the problem today. That they funded
money, targeted money to the poor communities, which I think is a very
good idea, but they didn't do it over and above adequacy. This bill doesn't
it either. So therefore, it is flawed constitutionally because you have
to distribute adequate monies to everybody. Then if you want to target
some money over and above that, then you can. That really is a major

do

important. Another constitutional problem that I
that you are going to fund one teacher per every
20 students, but you don't... you say well $4,200, that is in the ballpark.
Well that is with benefits. But you don't really know what it costs for a
teacher, master plus seven. In fact, it may surprise some to know that
a real teacher-student ratio for the state of New Hampshire is 1.14, of
course that is because special education teachers are involved in that.
In fact, I have - 1 wished that we had longer - 1 wished that I had known
about all of this because you see this pile of information? This is what
my towns amd your towns have for teachers. It may surprise some people
to see that what their teachers are in comparison to what we are being
told that they are, in the piece that was handed out by Senator Gordon
with his
and his adjusted ADM. I tried to look at and couldn't make
heads or tails of it. Today I am stemding up here not knowing really, how
many teachers they have got. In fact, I looked at Rochester just briefly
and it looks like Rochester ends up getting 400 students that they don't
have, in the adjusted ADM, where another town that I looked at ends
up losing 100 students. So they're going to have to come up with four
teachers. They really have those kids in the classroom, but they are going to have to come up with those teachers. In fact, those teachers aren't
being paid $4,250 as he suggested. In 1998 when Senator Gordon offered
this similar plan for adequacy, he calculated the cost for teachers at
point that

have

is

I

think

is

when you say

ADM
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$4,595. This is the problem wherein Hes my concern about this bill. The
calculations could be reduced at the will of the legislature. Just as successive governors and legislators failed to fully fund the other foundation
aid that we had before. There are no provisions in the plan to ensure that
funding keeps pace with the rising costs of growing enrollments. For
example, the Department of Education reported that in 1998 instructional costs were $927 million or $87 million more than the total cost of
the Gordon plan. The largest share of the instructional cost in the Gordon plan is teachers salaries and benefits that they have calculated at
the ratio, as I said before, of one teacher for every 20 students. Special
education is included in the cost of an adequate education, but the state
funds only 90 percent of that. The formula provides no accuracy that the
90 percent of the cost of any particular school district will be paid for
by the state. At the same time, what could happen is, some communities that don't have any need for special education kids, could have a
windfall, because it is based on total population. I understand that Senator Gordon says, well that is the way that you have to do it because of
the feds, but that really could result in a serious problem, where those
communities receive a great windfall. On the other hand, he has set
aside 10 percent that could be used for grants or catastrophic aid, also
for better schools and also for early learning, but he doesn't know what
that amount of money is. Again, flawed. The plan includes building costs.
It only includes a portion of the building costs. I think, again, that is a
flawed plan. It may be of interest to know that under the building aid
now, that you have to have 70 percent of principal and interest before
you can go ahead and get building aid. Who has a hard time getting

money? Wouldn't it be the poor towns? Isn't that what we all think is the
problem? They have a hard time getting their communities to support
spending that kind of money, and yet this is the kind of thing that we
would propose to continue. The plan is heavily dependent on property
taxes. More than $7 of every $10 spent on public schools would be raised
by property taxes. That is exactly what brought us here today. High
property taxes. That is why 20 years ago we were here, and that is why
we are back here again today talking about the same thing. Because the
property taxes are too high in some of our communities and the burden
was too great, and this bill does nothing to ease that burden. Senator
Gordon says that it is a common sense plan, but it is not. It has little to
do with the real world of public education in New Hampshire. It claims
to pay teachers salaries and yet it only pays 70 percent of actual teachers salaries. It claims to pay special education costs, but fails to ensure
that even 90 percent of the cost of any specific district will be paid. It
claims to pay building costs, but fails to pay actual building costs. It is
a plan where the actual costs of real public schools in the real world are
disguised by arbitrary TAPE
I think that he would have
been... if he had the votes... willing to come in here with a bill to repeal
the statewide property t£tx, which is real dollars, which is what he is
talking about. Then you could think about shifting some of the costs back
to the local governments if you really did away with the statewide property tax. This bill doesn't do it.

CHANGE

SENATOR LARSEN: Senator Gordon, I have a question about the supplemental assistance to needy schools section of the bill. On page six, line six,
the language starts about supplemental assistance to needy school districts. When you look at the formula, it appears to determine municipal
evaluations behind every pupil and try to determine what is needy.
Doesn't that supplemental assistance formula, then measure the ability
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of a school district to pay for its students, and you are identifying those
school districts which then may need some more help to pay for their per
pupil costs. Is that the purpose of that supplemental assistance to needy
schools?

SENATOR GORDON: The purpose of the supplemental assistance is to
recognize that although we would be providing for certain essential elements, there are certain burdens that the local school districts will still
have to bear. We know that the original Claremont suit was about the
fact that some communities are less affluent than others. The way that
they raise the money to pay for education at this point in time, is strictly
through property taxation. So the supplemental aid is intended to identify those communities who, when comparing their property wealth to
the number of students, fall in the bottom 50 percent of the communities in the state. It is intended to provide them with some supplemental aid to make it easier to bear the cost of education.
SENATOR LARSEN:
tax effort,

if it is

So in essence that is helping them kind of cap their
hard to raise the per pupil...?

SENATOR GORDON:

I don't describe it as a tax cap. Some other
that way. I certainly view it more as supplemental aid because it isn't strictly... it doesn't work like a cap. What it
does is distributes aid on the basis of need and that is those communities that have the least amount of property wealth to support the education of their students.

people

may

Well

characterize

it

SENATOR LARSEN: As much as I might agree with the idea to distribute assistance to needy schools, by putting it in the adequacy formula,
aren't we in essence, putting a tax abatement in the adequacy formula
for the neediest schools and giving aid to those schools?
SENATOR GORDON: No. The answer to that is no. It would be if we were
doing it specifically... sending it to donor towns for the purpose of abating their taxes, in effect, that would in fact be the case. But if we have a
formula which addresses specifically, needs of communities, in those
neediest communities, I think that the last Fred King decision made it
very clear that we could in fact send money to them, in fact, encouraged
us to send out money to those communities that have a greater need.

SENATOR LARSEN:

Didn't the court say that first we had to pay for
adequate education and that was our first priority? This is taking some
of the money of an adequate education and funneling it to the neediest, thereby rearranging the deck for those left not receiving supplemental aid?

SENATOR GORDON:
you could.

I

don't.

I

I

guess

if

don't view

SENATOR HOLLINGWORTH:

you wanted to characterize it that way,
that way. Senator Larsen.

it

I

have the King case that was brought

in the courts here. It seems to me that what they actually said is that
we can target after we provide for adequate education for every child.
Then if we wish to target money, that we are welcome to. I know that... if
you would like to look at it. Senator Gordon, I would be happy to have

you do

so.

SENATOR GORDON:

That is why it is called a supplemental grant.
Question is on the adoption of the committee amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Cohen.
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The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott, Klemm.
The following Senators voted No: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
Yeas: 13 - Nays: 11

Amendment

adopted.

Senator Below offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001-1518S
03/09

Floor

Amendment

to

HB

351-FN-A-LOCAL

Amend RSA

198:40, 11(a) as inserted by section 12 of the bill by replacing it with the following:
(a) The state shall be responsible for the cost of instructional services necessary to provide an adequate education to all public elementairy
and secondary school pupils. Each school district in the state shall receive
£m amount equal to the most recently calculated state average salary and
benefits for a teacher with a master's degree and 7 years of experience
multiplied by the most recent available adjusted average daily membership in residence for the school district, the product of which shall be di-

vided by 20.

Amend RSA
it

198:40,

V as

inserted by section 12 of the

bill

by replacing

with the following:
V. Beginning July

1, 2003, and every July 1 thereafter, state aid for
instructional costs of providing an adequate education as defined in subparagraphs (b), (c), and (d) of paragraph II of this section shall be increased by 3 percent unless the general court decides otherwise.

SENATOR BELOW:

This amendment would change the provision in the
that stipulates the funding for a teacher. The bill as amended, provides that each school district will receive an amount equal to $42,500
for a teacher multiplied by their adjusted ADMR. The amendment would
replace that language with saying that an amount equal to the most
recently calculated state average salary and benefits for teachers with
a masters degree and seven years of experience, multiplied by the same
factor. And the second part of the amendment would remove that part
of the formula from the automatic three percent annual adjustment. Now
this is offered for a couple of reasons. This is one of the biggest components in education: Teachers and staff salaries. It is a cost that we know
has gone up faster than inflation or three percent per year. As well as
it should because the average rate of compensation in this state and in
the private sector or the public sector, has gone up by significantly more
than four percent a year over the last decade or the five years or fifteen
years or however you want to figure it. I think that Senator Gordon, in
presenting the bill, said that $42,500 was roughly an approximation of
what a teacher with a masters degree and seven years experience has
earned. My understanding is that the average is closer to $44,000 or
$45,00 for a masters plus seven years experience, with benefits, and that
bill
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the average teachers salary in the state for the current year is about
$38,300, which if you add about a 30 percent factor for benefits, that
would come close to $50,000. I might also mention that Senator Gordon,
two and a half years ago, when he proposed the same concept, suggested
$45,095. Taking the state average cost, the $42,500 is only 80-85 percent
of the average teachers salary. I think that if we are going to have integrity in this formula, it makes sense to actually base this factor on a
real cost provision, and apparently masters degree, plus seven years
experience is a little less than the average, and that makes sense. If this
factor were allowed to increase with actual costs, which is driven pretty
much by the labor market, then it would make sense to not have it adjusted by the three percent per year, which will leave us falling behind.
I just want to mention that the latest data shows that the average teacher
salary in this state is... we rsmk very low. We rank about 48* in the nation. The ratio... the average teachers salary to the average salary overall in the state. We are near the last in how we compensate our teachers compared to what the average person earns in this state. I think that
it is important that we base this on real numbers. Thank you.

SENATOR GORDON:

I

want

to

speak

to the issue. Again, this

debate

getting to me today, only because it is not about bringing honestly to
the process, because I think that there has been honesty in the process.
When this was first proposed two years ago, what I looked at was the
issue of paying the average cost for a teacher and benefits. When I did
that, I believed that might be the appropriate way to go. When I started
with the bill this year, I started with the average cost of a teachers salary and benefits. Then I presented it to the committee and Senator
Disnard was at the committee that day. He made the comment that day
that if you use the average, you will always be driving up the average
and you will always be increasing the costs, you will be driving up the
average. I thought that was a good comment and I took it to heart that
day, in the Education Committee. What I said was, if that is the case,
what I should do is try to pick a level, which generally people would find
that would be acceptable. So what I did at the time. ..and what would be
an acceptable amount of money? So when I went back, I looked at what
I thought everybody would find acceptable, which was a masters degree,
plus seven years. I went to the Department of Education to get an idea
of what that would cost. That is where the $42,500 came from. It wasn't
something that was manufactured. It wasn't something to cheat down
the system. It was an amount of money which I believe, based upon the
information that I was given, to reflect the cost. I understand that that
is not true today. That isn't the actual cost and I agree with that. On the
other hand, since that number was put out there, I have every reason
to believe that $42,500 is a reasonable amount of money for our school
districts to spend to hire a capable, competent teacher. I wasn't looking
for an exact amount or an exact amount of money for a masters degree
with seven for the very same reason, if you use an average, you are going
to continue to drive up the average and drive up the costs. The idea was
to fix in at a particular number. That is the number that it got fixed on,
only because of that circumstance. I just don't think that there is a need
to change. I think that if you talk to the people that we represent, they
are going to believe that school districts can hire a qualified, capable
teacher for $42,500. My future, soon to be daughter in-law, was just hired
at the Bristol Elementary School for a salary of $25,000 per year plus
what benefits that they provide. I believe that you can hire capable, qualified teachers for that amount. For that reason... I also believe that it is
is
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important for purposes of planning for our school districts that that three
percent number continue to be put in there and hopefully we will be
able to provide aid over and above that amount in future years. I would
ask you to defeat the amendment.

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Cohen.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D*Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton,
Prescott,

O'Heam, Francoeur, Gatsas, Barnes,

Klemm.
Yeas: 11

Floor

amendment

-

Nays: 13

failed.

Senator Below offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001.1517s
03/09

Floor Amendment to

HB

351-FN-A-LOCAL

Amend RSA

198:40, 11(a) as inserted by section 12 of the bill by replacing it with the following:
(a) The state shall be responsible for the cost of instructional services
necessary to provide ain adequate education to all public elementary and
secondary school pupils. Each school district in the state shall receive
an amount equal to $42,500 multiplied by the most recent available adjusted average daily membership in residence for the school district, the
product of which shall be divided by 18.

SENATOR BELOW:

Mr. President, this

is

a pretty straightforward

amendment. It simply changes the figure for the number of teachers
which would be considered part of the states responsibility from 1-20
pupils to 1-18. This is not to suggest that the average classroom size
should be reduced. I don't know whether the average is 20, 25 or 15 in
fact, but simply to recognize the reality of the number of teachers they
employ, and the fact that teachers don't teach every hour of the day that
students are in class. At the elementary level, there is often art, music,
PE teachers who relieve the regular teachers portion of the day to do
work. At the high school level, certainly teachers don't teach every period that their students are in class, as they have other responsibilities
and work to do. So even to achieve, let's say, 20 students per classroom,
would take more than one teacher for every students. The reality is,
as Senator Hollingworth has mentioned, we actually have about one
teacher for about every 14.2 pupils in the state. When you include kindergarten pupils, the number of full time equivalent, public school teachers in the state, currently is estimated at about 14,230 students. Now
it is true that a portion of those are for special education. I believe that
the Department of Education estimates that it is maybe 2,000 maybe
somewhat less, but say 2,000 or for special education, that leaves about
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12,230 teachers that our districts are employing for other than special
education. This plan would fund at 85 percent of the average teachers
salary cost, about 10,000 of those teachers. At about 1 per 18, that would
raise the number to about 11,000 teachers that this would account for.
It still means that there would be over 1,100 what we are not funding.
I think that this boost from the portion that we are funding from 80 percent to closer to 90 percent, and I think that is more realistic in terms
of what is needed for an adequate education.

SENATOR LARSEN: I think that everyone realizes that the best education happens when classrooms are small, reducing the proportion of
teachers to students, assisting that, it ends up actually helping to pay
for the cost of teachers salaries at a more realistic level. I think that this
is an excellent amendment and I urge all of you to support it.
SENATOR GATSAS:
of

SENATOR BELOW:
vided.
if

Senator Below, what would that increase the cost

an adequate education?

we

I

think that

The question would

included that?

I

be,

it is

already a cost that

think that

is

around $47

being prostates share

is

what would that increase the
million.

SENATOR GATSAS: Thank you.
Recess.

Out of Recess.

on the adoption of the floor amendment.
was
requested by Senator Fernald.
A
Seconded by Senator Cohen.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

is

roll call

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, 0*Heam, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13
Floor

amendment

failed.

Senator McCarley offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001-1515S
03/09

Floor Amendment to HB 351-FN-A-LOCAL
198:40, I as inserted by section 12 of the bill by inserting
after subparagraph (d) the following new subparagraph and renumbering subparagraphs (e)-(g) to read as (f)-(h):
(e) School administration and business services.
Amend RSA 198:40, II as inserted by section 12 of the bill by inserting
after subparagraph (d) the following new subparagraph and renumbering subparagraphs (e)-(h) to read as (f)-(i):

Amend RSA
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(e) The state shall be responsible for the cost of school administraand business services to facilitate educational accountability and
improvement and fiscal and personnel management. Each school district
in the state shall receive an amount equal to not less than $500 per pupil
multiplied by the most recent available adjusted average daily member-

tion

ship in residence for the school district.

SENATOR MCCARLEY: We

are having a lot of healthy discussions I beessential elements of an adequate education. A healthy debate, a debate that I wish had happened earlier. Because
it didn't, it has to happen today. I realize everybody's time frames and I
realize that we can start to say that these are just numbered and whatever, I have to tell you, I have spent a lot of time thinking about market
basket approaches. I have to tell you that I don't believe there is an5rwhere
in this country, a market basket approach, that does not assume that the
provision of a building principal is not part of an adequate education. This
is the individual for whom the learning environment in the school turns
on. You can look at any study, anything that you want. Great teachers are
certainly what we are all about, but the reality is, without a building
leader in those individual buildings, how can we be talking about and look
our citizens in the eye and say that is not a state responsibility. I simply
cannot fathom that. So in going to the New Hampshire Department of
Education issues around spending in various categories, I also am very
sensitive to the fact that maybe we shouldn't pay. The state doesn't have
an obligation to fund school boards. Maybe it doesn't even have an obligation to fund the office of the superintendent or SAU district offices. But
I believe that it does have an obligation to fund building principals. I believe that it does have an obligation to fund fiscal management in a business office. We demand accountability. Our principals are the ones that
go in emd evaluate those teachers. They're the ones that answer the calls
from parents when things aren't going well in school buildings. So in
trying to figure out a way to look at essential elements, I simply cannot
understand how we can consider not including this. So the language here
certainly tracks very much what is in the bill as you can see. It indicates
that we should pay for school administration and business services. I have,
in looking at costs indicated, that each school district in the state shall
receive an Eimount equal to not less thEin $500 per pupil, multiplied. Which
is again, the niunber less than what is actually in the DOE productions,
in terms of all of those expenses, but basically isolates the princip£ds and
business officers. Thank you.
lieve today, about

what are the

SENATOR GATSAS: Senator McCarley, what does that add to the cost?
SENATOR MCCARLEY: It would be $100 million. It is $500 times roughly
we have.
SENATOR GATSAS: Thank you.

the 200,000 students that

SENATOR MCCARLEY:

Certainly.

on the adoption of the floor amendment.
A roll call was requested by Senator Francoeur,
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
HoUingworth, Cohen.
Question

is
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The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Floor

amendment

-

Nays: 13

failed.

Senator D'Allesandro offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001-1511S
03/09

Floor Amendment to HB 351-FN-A-LOCAL
198:40, I as inserted by section 12 of the bill by inserting
after subparagraph (d) the following new subparagraph and renumbering subparagraphs (e)-(g) to read as (f)-(h):
(e) Pupil services including guidance and attendance services.

Amend RSA

Amend RSA

198:40, II as inserted by section 12 of the bill by inserting
subparagraph (d) the following new subparagraph and renumbering subparagraphs (e)-(h) to read as (f)-(i):
(e) The state shall be responsible for the cost of pupil services to
after

facilitate

student success. Each school district in the state shall receive

an amount equal to not less than $200 per pupil multiplied by the most
recent available adjusted average daily membership in residence for the
school district.

SENATOR D'ALLESANDRO: What the amendment talks

about

is

pupil

services, including guidance and attendance services and simply stated,
the state shall be responsible for the cost of pupil services to facilitate
students success. Each school district in the state shall receive an amount
equal to not less than $200 per pupil multiplied by the most recent available adjusted average daily attendance membership and residence for the
schools. I don't think that there is any one of us who doesn't believe that
attendance is a significant part of receiving an adequate education. If you
are not there, you are not going to be educated. Certainly guidance and
the ability to plan a schedule, plan for that students success, is an intricate part of the adequate education process. I might say that I spent
entire professional life in education, at the high school and at the college
level. Without these services, many yoimgsters would not have succeeded
in finishing their high school or their college career or would not have been
there at the appropriate time. It is vital that these services be maintained.
In the city of Manchester, where we have three high schools, it is an essential part of the educational process and I hope that you will support
me in this amendment in validating the fact that pupil personnel services
are an intricate part of the education process and we can't do without

my

them. Thank you, Mr. President.

SENATOR GATSAS: Senator D'Allesandro, how much would that increase the cost of an adequate education to HB 351?
SENATOR D'ALLESANDRO:
dents

who

If you

are enrolled in our schools,

SENATOR GATSAS: Thank you.

multiply $200 times the 200,000 stuit would present a $40 million ticket.
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SENATOR BELOW: I would just like to add that we spent far more than
that currently on pupil supports services. In 1999 it was about $371.
Going to that at 3 percent a year, '03, which would be conservative, it
would be over $400 per pupil per year, so this would be only about half
the cost. It is just barely enough to cover most guidance and attendance
but not other services like health and other pupil support services.
on the adoption of the floor amendment.
A roll call was requested by Senator Barnes.
Seconded by Senator Fernald.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

is

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13
Floor

amendment

failed.

Senator Wheeler offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001-1513S
03/09

Floor Amendment to

HB 351-FN-A-LOCAL

Amend RSA

198:40, 1(d) as inserted by section 12 of the bill by replacing it with the following:
(d) Instructional technology, school libraries, and media services
to facilitate quality instruction.

Amend RSA
ing

it

198:40, 11(d) as inserted by section 12 of the bill by replacwith the following:
(d) The state shall be responsible for the cost of instructional tech-

nology, school libraries, and media services to facilitate quality instruction in all public elementary and secondary schools. Each school district
shall receive an amount equal to not less than $150 per pupil multiplied
by the most recent available adjusted average daily membership for the

school district.

SENATOR WHEELER:

In the bill it is part of the... if you have the origithat we were given the other day, it is on page three,
line 16. If you have the yellow copy of the amendment, it is 198:40, "instructional cost of providing an adequate education state aid I." This is
"d". Instructional technology to facilitate quality instruction. I am not
necessarily opposed to a market basket approach, but this particular
market basket doesn't include all five of the essential food groups. There
are not enough vitamins for good brain development or for a high quality education. This amendment would go a long way to rectifying that
because... including with instructional technology, we would be putting
back in school libraries and media services. I feel very strongly that we
can't ignore the essential nature of libraries in our schools and librarians. It is part of our instructional technology. It is an essential service.
It is also easy that the state shall be responsible for the cost of instrucnal

amendment
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tional technology, school libraries and media services to the tune of not
less than $150 per pupil, multiplied by the 200,000 students that we are
using, which comes out to be $30 million. But as we were told at the very
outset of this, this bill is not about raising money, it is about what we
want for high quality education for our children. I can't see how we could
pass a bill that doesn't have libraries in it. Thank you.

my

SENATOR

FERNALD: When I was 12 years old there was a fire at
school. About half of it burned down. Part of what burned down was our
library. It wasn't a great library, but its loss was keenly felt by the students. The students decided that they would do something about replacclass held a rummage sale to raise money for our
ing the lost books.
library. I guess the essential point that I want to make is that the sixth
graders at Peterborough Consolidated School in 1971 could figure out
that a library is an essential element of education, and I think that this
body should make that same determination today.

My

SENATOR BELOW: I just want to add to that. I think that in this day
and age, certainly technology is critical and that was recognized in the
bill. Our librarians are usually called media specialist or whatever these
days, play a very critical role. Often they are the network administrators in schools. They provide direct instructions to students on how to
access information. In this information age, I cannot see how this is anything but an essential element of an adequate education. Students need
to be able to use access, not just books but the periodicals and the whole
body of knowledge that is in our electronic and print libraries today. I
might add that in 1999 we spent, in this state, on average, $132 for
media center personnel, instructional staff, support staff, and growing.
That, at a conservative 3 percent per year, would be about $149 in school
year 2003. The $150 in this bill is to cover that plus technology as indicated in the original bill, the net cost of this would be about $20 million
compared to the original bill.

on the adoption of the floor amendment.
A roll call was requested by Senator Pignatelli.
Seconded by Senator Barnes.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'AUesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton,
Prescott,

O'Heam, Francoeur, Gatsas, Barnes,

Klemm.
Yeas: 11

Floor

amendment

-

Nays: 13

failed.

Senator McCarley offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
Hollingworth, Dist. 23

2001-1514S
03/09

Floor Amendment to

Amend RSA
ing

it

HB

351-FN-A-LOCAL

198:40, Kg) as inserted by section 12 of the bill
with the following:

by replac-
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Adequate classroom space

approximately

V2 of

for instruction; provided through
the cost of school building construction, renovation,

operation, and maintenance.

Amend RSA

198:40, 11(g) as inserted by section 12 of the bill by replacwith the following:
(g) The state shall be responsible for approximately V2 of the cost
of school building construction, renovation, operation, and maintenance. Each school district shall receive grants available under the
school building aid program set forth in RSA 198:15-a through 198:15h and an amount equal to not less than $360 per pupil multiplied by
the most recent available adjusted average daily membership for the

ing

it

school district.

Amend RSA
ing

it

198:40-a, 1(a) as inserted by section 13 of the
with the following:
(a) Non-academic share of building maintenance.

bill

by replac-

2001-1514S

AMENDED ANALYSIS
This bill:
I. Provides for a division between the instructional and operational
costs of providing an adequate public education and requires that the
state shall be responsible for the costs of instructional services provided

an adequate education.
IL Provides that local school districts shall be responsible for the operational costs of providing an adequate education which shall include pupil transportation, non-academic share of building maintenance, school
district administration, extracurricular activities, and school lunch profor

grams.
in. Decreases the rate of the education property tax from $6.60 on
each $1,000 of the value of taxable property to $4.60 on each $1,000 of
the value of taxable property.
IV. Repeals the existing prospective repeal of the education property tax.
V. Provides that the state shall fully fund school building aid payments
owed to school districts for fiscal year 2001 and makes an appropriation
from general fund revenues for this purpose.

SENATOR MCCARLEY:

While this is being handed out, in the interest
think, again, a healthy debate about essential elements.
I think that the piece around building aid and building maintenance has
been rather critical. We have continued to, as an adequacy commission,
sort of dealt with it by saying that we have a building aid program and
we pay for the cost of maintenance of our buildings, and the operation
of our buildings. One of the discussions that came up in the Adequacy
Commission was very much tracking exactly what Senator Gordon has
been telling us, which is buildings are indeed owned by our towns and
of time, this

is I

The difficulty that I had with Senator Gordon's approach is that
true, but at least half of the year they are significantly in place for
school. There is school buildings. They also used... as it just happens, that
180 days of a year, technically in terms of the length of a school year.
That is about half of our calendar years. I like how numbers can sometimes work like that. I think that it is reasonable for us to talk about going
forward and accepting our obligation in terms of buildings, to pay about
half that cost. If I look now, at the $28 million that we are spending in
building aid, and I look at the $72 million that we are paying for operation and maintenance, that comes to about $100 million. Now we are
cities.
it is
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actually spending about $200 million right now. So it seems to me, that
was very appropriate in the language in this part, simply reflects that
kind of shared responsibility with a rationale, and if I could. Senator
Gordon, I think the really simple way to actually think about it in a
concept that we should definitely be embracing here, and I would encourage us to do it. In response to Senator Gatsas, I said it early, it is about
$100 million. Thank you. Including, the $28 million that we already have
in building aide. Thank you.
it

SENATOR GORDON: The

only thing that I would indicate is that the
that is proposed, or the amendment to HB 351 doesn't intend to
change the building add plan, it just incorporates it and says that it should
be in fact part of an essential element. I know that there has been study,
and there is now a bill which is winning its way through the legislature,
frankly, I don't know the status of it, but it addresses specifically the
building aid program and how we approach building aid. It was suggested that it should be done independently and not just arbitrarily in
the form of this bill or this amendment.
bill

SENATOR MCCARLEY:

Senator Gordon, I agree with you that you have
addressed building aid in a somewhat general way as we have done with
adequacy, sort of said that is where we are. But would you believe that I
think that fimdamentally, our current acceptance regarding operation and
maintenance, should be the shared responsibility that you talk about £ind
that is why I think that it is important to amend... agreeing with you on
the building aid piece, to amend some reflection of operation and maintenance.

SENATOR GORDON: No, I don't agree with you on
SENATOR BELOW: The bill as it stands now says

that.

that the essential
elements of an adequate education shall be, and it has a list. And G says
adequate classroom space for instruction, including school building and
educational administration building construction and renovation. I would
observe that the current building aid program only funds about 25 percent of the current debt service in any given year that school districts
incur for building renovation and construction. I think that the problem
is that when you look at that in addition to the cost of operating and
maintaining that, our share drops even further to just 10 or 15 percent
of the total cost of providing facilities. I think that a 50 percent share
is much more realistic. The $360 per pupil is a mere $30 per month per
pupil, only about half the actual total cost. I think a 50/50 sharing is
reasonable because certain school buildings have other uses on the evenings and on the weekends other than providing an adequate education.
I think that it is time for the state to step up to the plate and recognize
our role as a partner with the local communities in providing adequate
facilities for public education.

SENATOR O'HEARN:

This very question of half the building aid cost

was debated in the Adequacy Commission and the major question that
came out of this was after spending 50 percent on building aid, who actually owns the building, the town or the state? If you want to risk your
school districts and losing your schools, too, to the state, this
one to vote for.

SENATOR FERNALD:

is

a good

Senator O'Hearn, as I understand this amendincludes things like heat. So I understand the bill as amended
currently under consideration is that an adequate education does not
include heat or lights. Is that your position?

ment,

it
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something that we are

deahng with, as we have talked about, with instruction. What we have
found in our previous explanation of what an adequate education is, deals
with what is the shared responsibility. I feel the adequate education is instruction, and when you deal with building and outside of building aid,
the heat, then

it falls

on the local responsibility.

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Larsen.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Question

is

Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas, Barnes,
Prescott,

Klemm.
Yeas: 11

Floor

amendment

-

Nays: 13

failed.

Senator Cohen offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Below, Dist. 5
McCarley, Dist. 6
Larsen, Dist. 15
HoUingworth, Dist. 23

2001.1516s
03/09

Floor

Amendment

Amend RSA

198:40,

Amend RSA

198:40,

to

HB

351-FN-A-LOCAL

as inserted by section 12 of the bill by inserting
after subparagraph (g) the following new subparagraph:
(h) Transportation of pupils.

after

subparagraph
(i)

The

I

II

as inserted by section 12 of the

(h) the following

bill

new subparagraph

by inserting

:

state shall be responsible for 70 percent of the total state-

wide transportation

costs.

Amend RSA
ing

it

198:40-a, 1(b) as inserted by section 13 of the bill by replacwith the following:
(b) Thirty percent of the costs of transporting pupils.

2001-1516S

AMENDED ANALYSIS
This bill:
I. Provides for a division between the instructional and operational
costs of providing an adequate public education and requires that the
state shall be responsible for the costs of instructional services provided
for

an adequate education.

Provides that local school districts shall be responsible for the operational costs of providing an adequate education which shall include
30 percent of pupil transportation, building maintenance, school district
administration, extracurricular activities, and school lunch programs.
III. Decreases the rate of the education property tax from $6.60 on
each $1,000 of the value of taxable property to $4.60 on each $1,000 of
the value of taxable property.
II.
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Repeals the existing prospective repeal of the education property tax.
Provides that the state shall fully fund school building aid payments
owed to school districts for fiscal year 2001 and makes an appropriation
from general fund revenues for this purpose.
IV.

V.

SENATOR

COHEN: As I certainly agree with Senator Gordon said in
his initial testimony on Tuesday, I might quote, "not all towns are equally
endowed." That is part of the problem that we are facing which created
the Claremont Decisions. That not all towns are equally endowed. One
obvious way that they are not all equally endowed is in regard to distance. Some towns are taxed disproportionately. This perpetuates that.
There is no control over the distance that pupils must travel to get to this
school. That varies from school district to school district. There is nothing that they can do about it. The fact is that some have greater need.
the state is one taxing district for our students. That
is a fact. How can transportation therefore, not be a state responsibility? I would hope that we would all agree that there is a need to at least
facilitate the presence of children in our schools? If we don't do that, we

TAPE CHANGE

are not meeting our requirements. How can we possibly even pretend
make sure that all kids are getting an adequate education if they can't
get there... if there is not a way to get there? If the fact that the towns
have disproportionate distances is not addressed as one taxing district?
How can transportation not be an essential element? Unless you know
of some way that there can be pupil instruction without pupils, this has
to be part of an adequate education. I deeply doubt the constitutionality of this bill without addressing the transportation element. This is
indeed our obligation. I ask my colleagues to support this amendment.
to

SENATOR GATSAS:

Senator Cohen, how
adequate education to HB 351?

much would

add

this

to

an

SENATOR COHEN: You know, the question is not how much money is this
What we are trjdng to address is what is an adequate education? What are the essential elements of an adequate education? Can
you find a way to have pupil instruction without pupils getting there?
Don't we need to facilitate the presence of children in schools? Thank you.
going to cost.

SENATOR GATSAS: I am waiting for a response.
SENATOR COHEN: I responded to it. We are trying to deal with adequacy
here. Unless you are agreeing that coming up with a figure first. .it is being
paid for now out of the current formula at this level that this amendment
.

addresses, at 70 percent.

SENATOR PRESCOTT:
we

are voting for a

bill

SENATOR COHEN:

It is

happening now.
if we vote for this
know how much it costs?

Senator Cohen, therefore
that

It is in

now. The 70 percent. This

we

don't

bill,

the current spending that is going on right
keep it at the current level.

is to

SENATOR PRESCOTT: We don't know what that level is?
SENATOR COHEN: Perhaps someone else can answer what that number

is.

SENATOR MCCARLEY:

I

believe that in 2003

we would be spending

approximately $38 million.

SENATOR PRESCOTT: Thank you, Senator.
SENATOR HOLLINGWORTH: I want to make sure that Senator Gatsas
it was not our selection to go with a market basket.
not given any opportunity to comment on this proposal. This

understands that

We were
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was drafted and presented as an amendment on a bill. We had no opportunity to have any input. We are not saying that every element is
exactly the way that we would construct it. But we are saying that these
are parts of an essential education. You may take some of them and you
may take none of them, but we had no opportunity. I am sorry that we
have to belabor you with ten amendments today. Had we had participation in this, we would have done it in another way. This is precisely the
discussion that needs to take place. This is why the Adequacy Committee took two years and met publicly, day in and day out with every interested party in this state, so that when they put the proposal forward,
with their adequacy proposal, there had been opportunity for everybody
to determine what should be an adequacy. This market basket approach
was not my idea. I was looking at the fruit downstairs before, and you
know that I was in the restaurant business, and you know, when you put
bananas in a basket, there is a good banana and there is a bad banana
and there is a good peach and there is a bad peach. .you know when you
go to the store. .well when you go to the store and you purchase strawberries. You can buy a basket of strawberries... a real good basket of strawberries, and you have to pay a certain price... or if you haven't got the
money and you want to do it on the cheap, you can buy a strawberry like
that. This is the question, what kind of... what should be in an adequate
education? Should it be the elements that we are talking about today?
Or ...should it be a portion of it? Should there be a debate for the public
to know? There was no public hearing on this.. .one public member was
there. Why? Because this was an amendment on a bill to give money to
cities and towns for building aid. That is what they thought this was
about. They thought that they were going to be getting money for building aid. What do we have? We have an amendment that is without sufficient information to the public for them to even have comments. Do you
think that if they loved this bill they would have been there or if they
hated this bill, if they knew about it, they would have been there? We
are attempting today, to point out... not what the dollars are... because
Ned said that he didn't want us to be discussing dollars. That is the
trouble with the adequacy he said, we currently have. That we are not
talking about... we are just putting in dollars. What we are tr5dng to say
today is that a school isn't a school... what school do you know that can
exist without heat? What school do you know that can exist without a
principal? What school do you know that can exist today without a guidance councilor? What school do you know today that can exist without all
of the elements that we have talked about today? None. So the idea that
one individual or 13 of you determine what is adequate - it's insulting!
.

.

SENATOR GATSAS:

Senator Hollingworth, would you agree that both
you pulled out of that cup are both straw-

of those pieces of fruit that
berries?

SENATOR HOLLINGWORTH:
for this

Yes.

And

I

wouldn't pay the same price

one as that one, nor would you!

SENATOR GATSAS: If one piece of fruit was at the bottom of the cup
and the other piece of fruit was the top of the cup would you know that?
SENATOR HOLLINGWORTH: Senator Gatsas, that is... you know the
point that I was trying to make. Whether it is a steak... you know that
what I am saying is that a market basket approach is very difficult because if you want to go on the cheap, you can fill that... you can do that
by cutting when you choose. That is the problem with this way of doing
this, is that next year if you decide that we don't have enough money.
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instead of one teacher for 20, you have one teacher for 25. In fact, in
some elements of this, when you wait for things, that is exactly what
happens, because some schools have 19 kids and they don't get a teacher
or they have 80 kids that aren't counted and they don't get four teachers.
That is what happens when you have this kind of component there! That
is what schools are going to be facing, and they don't even know it!

SENATOR LARSEN: Senator Gatsas, would you beheve that the only
public member at the hearing, which we discussed HB 351 was in fact
a member... Representative of Concord Help Line? He happened to be
there, but I think that it was fairly humorous that Concord Help Line
was the only group that knew enough to come to the public hearing as
we discussed adequacy that day, because the notice was so short?
SENATOR GATSAS: I beheve that you beheve that.
SENATOR FRANCOEUR: Senator Hollingworth, can you tell me if there
are any pieces that a town is responsible for or to pay for or for everything dealing with a public education should be funded at the state level?

SENATOR HOLLINGWORTH: No. I think that there are requirements
that we have looked at under adequacy that there should be portions of
it that belong to the communities and there are portions that belong to
the state. I think that what we have done in adequacy with the percentage that was put in under the current formula where we are using statewide property tax, and so unfortunately, the public is still paying a big
portion of the state tax, because they are paying property tax, so in fact,
they are not getting the benefit of new dollars. That is the problem. That
is why it is so high. If you weren't using a statewide property tax and it
was real, real, real dollars that were raised in another manner, then you
could look at it. The people who are pa3ring for this are the locals. Under
this proposal they will be paying because when the state lowers its number of adequacy, it has to be picked up. .their cost for education doesn't go
down. It stays the same level. The school boards are going to have the
same problem that they need funds, whether it is the custodians, to put
toilet paper in the bathrooms or whether it is to put heat in the rooms,
they are going to have to pay for them. Their budget is not going to go
down, but the aid from the state is going down. That means there is only
one place they can raise it and that is local property taxes.
.

SENATOR FRANCOEUR: Senator Hollingworth, is there somebody else
paying the tax besides the constituents at the end of this, one way or the
other?

SENATOR HOLLINGWORTH: Excuse me? I don't follow your question.
SENATOR FRANCOEUR: To me, the residents of the state of New Hampshire are the only people that we tax. So they are either going to pay for
in the property tax or in some other form of tax, but it all lands on them.
Is there somebody else that is paying this bill?
it

SENATOR HOLLINGWORTH: Absolutely, there should be somebody else.
There should be people of the state of New Hampshire paying it, but property taxes is not a fair taxation. There is no way that to tax old people who
are on limited incomes at a higher rate for property taxes to pick up what
the state has been "ordered" by the court, "ordered" by the court to pay.

SENATOR FERNALD:

I think that it is interesting that on this particureally got into the heart of the debate here. Remember our obligation is to define adequacy, determine its cost and then to
pay for it. We haven't done that for three years, here. What we did two

lar
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years ago, with all due respect to Senator D'Allesandro and all of the
hard work that he did on the Committee of Conferences, we knew the
number, then we made adequacy fit $825. I hear people now in this debate, saying the exact same thing. Senator Prescott said, "how can we
vote for this before we know what it costs?" The answer is, because that
is what we have been directed to do. Define adequacy first. Cost it out
and then pay for it. Everybody here understands what this game is all
about. If we make this number low enough, we don't have to address the
real tax issues in this state, which is that the property taxes are the

highest in the country. It is the wrong way to go. It is unfair, particularly to single parents who own homes, and elderly people who are paying 10, 15 and 20 percent of their income just in school tax, while we
have millionaires who pay one percent of their income in school tax, and
then they give $10,000 a year to a PAC to fight an income tax.

SENATOR WHEELER: Senator Holhngworth, when you were talking
about the fact that the public had not had any adequate notice of the
discussion of HB 351, the amendment as presented by Senator Gordon,
correct me if I am wrong, but I am fairly certain that it was never even
called a hearing. That it was called a presentation by Senator Gordon
of his plan. There was certainly space for people to be there, but there
had been no notice. .nor was it treated as a public hearing. Isn't that your
.

recollection?

SENATOR HOLLINGWORTH: Well I

certainly think that

was what was

the case.

SENATOR WHEELER: Thank you.
SENATOR PRESCOTT: I would like
occurred to

me

this term.

to give

an account of how SB 138

Maybe Senator Gordon can

also enlighten

body as what he did for a public hearing in Education. I believe
that Senator McCarley was there, Senator Disnard was there. That was
clearly drawn out in detail as it was during the amended version that
went onto HB 351. I just wanted to get that cleared up. There was a
this

public hearing.

Thank

you, Mr. President.

SENATOR MCCARLEY:

Senator Prescott, would you believe that when
Senate Education had their hearing on a bill that was asked to be introduced late, which I was certainly supportive of, the bill was presented
to us as exactly what had happened two years ago, and we were going
to hear more about what was really going to be in it later. That was the
public hearing on the bill. Would you believe that?

SENATOR PRESCOTT:
this

bill. I

beheve that the public got plenty of notice on
and that it had a fair hearing in Education.
could back me up on that if you don't.

knew about

Maybe somebody

else

I

it,

SENATOR MCCARLEY: Would you believe that I was a member on that
Senate Education Committee and indicated to you exactly what occurred
in there.

SENATOR PRESCOTT: Thank you.
SENATOR BELOW: I just want to be

clear about one thing. When we
down last night after the public hearing on HB 351 and the amendment that was offered by Senator Gordon to that yesterday afternoon.
We went through and said... well a number of us sat here in the evening
sat

and said well what would be from our point of view, an essential part of
the cost to providing an adequate education and what is a reasonable
dollar figure for that? We went through that whole exercise without
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knowing what the number added up to as we have heard represented
that this is how this bill was constructed. In fact, we had adl of the amendments drafted and before us, before we sat down this morning, to see
what they might add up to. Just to cut to the chase, they add up to about
two-thirds of the projected total cost that our school districts will spend
in 2003 using a conservative estimate of growth. If growth is faster than
3 or 4 percent a year, then it would be more. Then it would be a smaller
share. The point is, we are not saying that necessarily the state fund the
entire cost, but we are saying let's be realistic. The Supreme Court of
this state said that the taxes to support the schools are in their nature
state taxes. That was not the current Supreme Court, that was not in
the last century. That was in 1829 that the court recognized that the
taxes to support the schools are in their nature, state taxes and must
be proportional and reasonable across the entire state. That is what this
is about. What this is about is recognizing that most of the cost of education, not 48 percent, is a common responsibility to be commonly shared
with taxes that are proportional and reasonable across the state, not
taxes which tax some communities as the local property tax does at 3,
4, 10, 20 or 40 times the rate of other communities, which is the fact of
the local property tax. The court also said, not in this century, not in the
last century, but in the 1800's that the legislature created the school
districts for the purpose of carr3dng out the mandate laid upon them by
the constitution. Laid upon us by the constitution. Upon the legislature.
The court recognized that this is new the Claremont decision. It goes
back to the 1800's. The recognition that the constitution mandates upon
us the provision of public instruction of education. We are just trying to
deal with this as honestly as we can, as well.

SENATOR GORDON: I rise for two reasons. 1) just for a historical
perspective. Yes, this market basket approach is something that we are
addressing this session, but this market basket approach was SB 50 two
years ago. I can remember the debate at that time. In that regard, I
remember specifically saying that it was too late to change focus and
that we had to go forward with the plan that came out of that original
adequacy commission which was the average cost approach. In fact, I
SB 50 and I remember very simply asking that the
SB 50 two years ago. All I did was ask to rerefer it

continued to fight for

Senate body rerefer

so that we could continue the debate on it. I can tell you that on a partisan vote, it was decided that we couldn't even rerefer it to continue the
debate on it. This isn't the first time that partisanship has ever happened
in this body. I brought the bill back this year. We had a public hearing.
Anybody could have attended that public hearing. Because I still advocate for that market basket approach because I think that it is a better
way of understanding the issue, of presenting it to the public and getting the public connected to education funding, which I don't think they
are, under the current system. I just believe in it. I believe in it wholeheartedly. The second part of this is what elements of education are you
leaving out of the current formula? Is there any one of you that can sit
here and say that $4,200 or $4,400 a year pays for all of the things that
you've talked about today? I don't think that a one of you can. It doesn't.
So it seems to me, a little bit awkward to come and say well, we are not
willing to pay for all of those things, but under your formula we think
that you ought to. I think that at some point in time, you have to decide what is important, what isn't important and what you need to pay
for. It is a different approach. I know that not everybody agrees with that
approach. I happen to believe that it is a better approach. What we have
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approach. I happen to believe that it is a better approach. What we have
digressed to this afternoon, is a debate over property tax. That is not
what this bill is about - statewide property tax. You know my feeling
about the statewide property tax. I stood here two years ago when we
passed the statewide property tax, voted against it and said that we ought
to have an income tax as a Republican. Now you are bashing me because
we have a statewide property tax. I don't understand it. So what I need
to say is that you want to get to the issue of money. I want to get back
to the point that we are sending out, under this plan, more real money
to your communities. If your issue is that the statewide property tax is
just a scam, it is just relabeling those dollars, as we know that it is, you
know... then if that is what you say and that is what you believe, and I
know that is what many of you believe, this plan sends out more money
as Senator Below has pointed out, $64 million more to the communities,
in aid, in 2003, than the current formula does.

SENATOR HOLLINGWORTH: Senator Gordon, if you use the current
formula that is now here, and you added $60 million more and lowered
the property tax, would that not have the same impact? If you lowered
the statewide property tax, would you not have the same impact?
SENATOR GORDON: If you could lower the statewide property tax with
the current formula, it would have the benefit of sending out aid. Unfortunately, it doesn't provide the aid to the communities that might most
need it, and that is part of what this is about. It is not just sending out
the same amount of money to every community in the state. It is providing more aid to the communities needs and directing that aid.

SENATOR HOLLINGWORTH: Senator Gordon, if you took the catastrophic aid and the building aid, and you took that out... and had it in
the plan as it currently is, and sent out what the House has sent us as
far as adequacy, and sent out the benefit piece to the towns that are in
need, would that not also lower the property taxes in all of those communities?

SENATOR GORDON:

I don't think that I followed your questions, but
think that I know what you are trying to get at. That is if you lower
the statewide property tax, under the current plan, would that also send
out more aid? Yes it would. I don't know if it sends out more than $64
million, frankly, that is one of the reasons why I have had a hard time
comparing. The reason is because I don't know what we are going to do
for 2003. But I can tell you that if you keep the current plan in place,
you will send out, as Senator Below did, roughly $64 million. I could go
down through here in 2003 and say that Nashua is going to get slightly
more money, that Manchester is going to get more money in 2003 and
that Hampton, your own community, their t£ix obligation in Hampton is
going to be reduced by about $2 million a year...
I

SENATOR HOLLINGWORTH: Senator Gordon, that is because you are
keeping what dollars that they are currently paying at the high level of
statewide property tax. So that is disingenuous. That is only when you
compare it apples to apples you see the difference. If you make those
communities pay for building aid and catastrophic aid, over and above,
and incorporating in your plan, in fact, that is a shell game.

SENATOR GORDON:

That

is

not incorporated in those numbers. Sena-

tor Hollingworth.

SENATOR HOLLINGWORTH:

In your adequacy,

it is

included.
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SENATOR GORDON: The numbers that Senator Below came up with,
the $64 milhon, does not include...! would defer to Senator Below if I am
incorrect, but does not include building aid or catastrophic aid.
SENATOR HOLLINGWORTH: The
total for your plan was with a total
aid, with your adequacy.

piece that I saw earher today, the
with catastrophic aid and building

SENATOR GORDON: What I have tried to do is to incorporate those into
a comprehensive plan for providing assistance to communities, but for
comparative purposes, as Senator Below has indicated earlier, this plan
sends out $64 million compared to the plan. Now if you can tell me exactly what the statewide property tax is going to be, then we could calculate another comparison, but I can't do that right now, but I can rely
on Senator Below's numbers.

SENATOR HOLLINGWORTH:

I would like to go back to one other quesask you is that you stated before that you
think that this is the plan and that you are convinced that it was the
plan before. That was rejected by the Adequacy Commission then. Is
there any evidence...! have looked and I have not been able to find one
other state that uses this same kind of approach that you are using... not
one other. Is there any way that you are going to be able to defend this
plan when you say that it is in the ball park of masters plus seven teachers. Those are the things that really disturb me, since you have no comparable evidence that this is the way to go except that you believe, you

tion.

What

I

would

like to

personally believe that this

is

the

way

to go?

SENATOR GORDON:

Well, I believe that the plan makes common sense.
said that the other day in the hearing, and I firmly believe that the constitution of the state of New Hampshire is not at war
with common sense. If this is a common sense approach that the people
of the state feel is appropriate, then I believe that if the court doesn't
find it constitutional then there is something wrong with the court and
not the constitution.
I

believe that

I

SENATOR HOLLINGWORTH: Senator Gordon, I am having a real hard
time with your common sense because I am looking at this chart with your
adjusted
which I have tadked about before. That doesn't make an
awful lot of common sense to me. There are several other pieces. Why do
some communities, while they actually have students get counted... that
they have less students, thus under youi' plan, they will not have a teacher
teaching them?

ADMR

ADMR

SENATOR GORDON: The concept of
is a concept which is accepted
right now. We work a little bit differently right now, in that what we do
is we build up the number to 240... well we tell everybody, well we tell the
people in the state basically, that we have 240,000 students. Everybody
in the state knows that we don't have 240,000 students. We only do that
because of the weighing. So what that is intended to do is, to bring the
weighting down a different way, to scale it down to reflect the fact that
we do actually in fact have 200,000.

SENATOR HOLLINGWORTH:

But are you using that with the current
by student and it is not by teacher? When you do the per
pupil and you determine how many teachers that you are going to have
by pupil, you end up with some communities not having teachers for stuplan which

is

dents that they have.

SENATOR GORDON:
that

is true.

But

this

Well

if

money

we were paying directly to teachers, I think
is

going out in block grant. Hold on,

let

me
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going out in a block grant. We don't have to
started doing this, it was a strict student
basis. I became convinced, talking to other people, like Senator McCarley
and Senator Below, that there is value in the ADMR because that reflects
the level of effort that districts have to make in order to provide their
kids with education. So I believe that there is value in using it. If you
don't think that is appropriate you could use straight students and do
it that way.

answer your question.

use the

ADMR. When

It is

I

first

SENATOR HOLLINGWORTH: But unfortunately, it is determined what
kind of a teacher that you are going to have, if you are going to have a
teacher, and how much you are going to pay her.

SENATOR COHEN:

Senator Gordon, in following your common sense
argument, I would like to just ask a question about the amendment that
is on the floor that has to do with transportation. As you said, not all
towns are equally involved. Towns can't do anything about the distance
that the pupils have to travel to get to their schools. My question to you
is, what kind of definition of adequacy does not include getting the kids
to the school as part of adequacy? How is that not essential to adequacy,
to do at least what we have been doing?

SENATOR GORDON:

Senator Cohen, what

I

attempted

to

do in this

bill

as best as I am humanly capable of doing, is to try to separate what I viewed as instructional costs from operational costs to the
school. Let me finish the question. I viewed transportation as an operational cost to the school to be borne by the local districts. To be in the
event that those districts find themselves in circumstances where they

and

I

did

it

do not have sufficient property wealth to support those transportation
they would benefit from a supplemental grant.

costs,

SENATOR COHEN: So that supplemental block grant, they have to
choose the various things that it is going to cover. I guess that my question is how can you have pupil instruction without getting the pupils
there?
SENATOR GORDON: Well again, to answer that question, if you use
that rationale and you use that approach, then the state will be responsible for every dime of educational costs in the state, because kids can't
be in school unless they have hot lunch, they can't be there unless they
have transportation, they can't be there for other things. That is a "but"
for an analysis. If you believe that that is the case, and I believe that
you probably do believe that that is the case, then you have come up with
a different rationale than I have.
SENATOR COHEN: Senator Gordon, nobody is talking about 100 perWe are simply talking about adequacy. Do you agree with that?
SENATOR GORDON: I believe that we are talking about adequacy and

cent.

that we are trying to do our best to define it. Frankly, this is the best
debate that I think that the legislature has had in the last three years
on adequacy.

SENATOR MCCARLEY:

Senator Below, I hate to take us back, but I
Senator Below. Can you tell me,
we have been discussing, in 2003
if we were sending out $896 million what does the statewide property
tax need to be to at least equal $64 million new dollars or be greater
than that?

would

like a little bit of clarification.
based on this issue of new money that
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SENATOR BELOW: Right. It would have to be $5.83 which is to say that
under current law it would be $6.60 absent a change in 2003. That is what
Senator Gordon's comparing against. If we voted to reduce the statewide
property tax to $5.83 and raised the money in some other means, we
would have to raise $64 million from some other means and we would
send out, as Senator Gordon calls it, "real money", or another word to say
it is

"state-Eud net of property taxes" of the

same amount that

his plan

TAPE CHANGE
SENATOR MCCARLEY: So if I wanted to actually ask for a distribution,

would do

trying to get to apples comparison of net new monies, would I ask to have
a distribution run in 2003 at $4.60 because then we are all using the

same property values and the same statewide property tax against a
amount of money to be distributed?

different actual

SENATOR BELOW: I am not sure. Could you restate that?
SENATOR MCCARLEY: I can't grasp the numbers as well as you can.
Senator Below. So my question to you is, if I think that getting the statewide property tax to $4.60 is a number that I could certainly support,
with another revenue source, but if I also believe that our current costing out of adequacy should be in 2003, $896 million... Senator Gordon
believes that it should be $825 in 2003 with a property tax of $4.60, would
that not be an appropriate request for a distribution in terms of net gains
or losses to communities?

SENATOR BELOW: Certainly. If we cut the statewide property tax from
$6.60 to $4.60 that could provide a point of comparison. The difference
would be that we would need to raise $167 million from some other source
because that is what a $2 rate raise is. In doing so, we would be sending out $167 million in real money or money other than property taxes.
The difference is that under Senator Gordon's plan, he lowers the number by $103 million that the state is responsible for. That shifts it to local
property tax, so $167 million minus $103 million is the $64 million question.

SENATOR MCCARLEY: Thank you.
SENATOR PIGNATELLI: I spent my

elementary school years in New
Jersey at the Lowell Elementary School. I haven't been back there in a
long time, but I brought my children, Adam and Ben back there to see
my home town and to see where I went to elementary school. We parked
at the house where I used to live and we walked to the elementary school
like I used to do from kindergarten through sixth grade. As we were
looking at the front of the elementary school and enshrined on a plaque,
it wasn't granite because we don't have granite in New Jersey, but it was
probably cement, what was there was the foundation of every state is
the education of its youth. I firmly believe that. I support the Claremont
decision. This may be a good debate today. Senator Gordon, but I am so
disheartened and discouraged by what is happening today and what I
see happening. We are 24 intelligent individuals here. I am fond of all
of you and fond, very fond of many, many of you. I do not believe that if
the 24 of us had gotten together and were in a Committee of the Whole,
that we could not have come up with a plan to support an adequate
education and fund it out. I don't think that there is anything more
important this year, that we will be discussing and tr3dng to come to a
decision on. I am so discouraged that this is the way it ends up, with the
majority offering a plan and having the votes, and the minority saying
wait a minute, what about this, what about this? From my perspective.
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have been done before we got here, and if we all have our
and we are all heard, chances are we buy into the program, and we
do what is right for the children and what is right for our state. That is
really all that I have to say. Thank you.
this could all
say,

SENATOR MCCARLEY: Very, very, very briefly, because Senator Gordon asked a question of everyone in the room, so I would like to take the
opportunity to speak to respond. We were asked what we were currently
funding in the current formula and did anybody here know? Well, I think
that it would be fair to say that we picked schools that were achieving
at a certain level. We picked those that spend the least, and then we take
their cost sheets, and off of those sheets, we take instruction, pupil support services, instructional support services, general administration, business services, operational and maintenance of plan. And a percentage
of transportation because we think that there is some dollar that clearly
should be there, we choose, we consciously chose to take out food service, we consciously chose to take out adult and continuing education,
we consciously chose to take out debt service. Now those were very conscious decisions and that is what is in what we fund right now for those
of you that were not around during those discussions. Secondly, I certainly hope that, and I am sorry to hear that Senator Gordon feels that
he has been getting bashed today. If that is what he has heard in my
voice, I apologize. It must be my nature. But I don't think so. Senator
Gordon, it was never intended.

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Barnes.
The following Senators voted Yes: Below, McCarley, Disnard,
Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Question

is

Barnes, Prescott, Klemm.
Yeas: 11
Floor

amendment

-

Nays: 13

failed.

Senator Hollingworth offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Holhngworth, Dist. 23
McCarley, Dist. 6
Larsen, Dist. 15
Below, Dist. 5

2001-1512S
09/03

Floor

Amend

Amendment

to

HB 351-FN-A-LOCAL

section 15 of the bill by deleting paragraphs IV- VI.

2001-1512S

AMENDED ANALYSIS
This bill:
I. Provides for a division between the instructional and operational
costs of providing an adequate public education and requires that the
state shall be responsible for the costs of instructional services provided
for an adequate education.

812

SENATE JOURNAL

7

JUNE

2001

II. Provides that local school districts shall be responsible for the operational costs of providing an adequate education which shall include
pupil transportation, building maintenance, school district administration, extracurricular activities, and school lunch programs.
III. Decreases the rate of the education property tax from $6.60 on
each $1,000 of the value of taxable property to $4.60 on each $1,000 of
the value of taxable property.
IV. Provides that the state shall fully fund school building aid payments owed to school districts for fiscal year 2001 and makes an appropriation from general fund revenues for this purpose.

SENATOR HOLLINGWORTH: In the bill that Senator Gordon has presented us with, he repeals the repeal of the statewide property tax in
2003. What this bill does is put the repeal of the statewide property tax
back in so that in 2003 the statewide property tax will be repealed.
SENATOR BELOW:

Just to be

clear.

Defeating this

amendment means

that the bill will go forward with the repeal of the repeal of the statewide
property tax. This amendment actually repeals the repeal of the repeal
of the statewide property tax, which means that if you vote against the
amendment, you are voting to make the state property tax permanent in
law. If you are voting for it, you would support current law which eliminates it next year. Meaning that... not next year, in 2003. Senator Gordon
asked the question earlier if. .when I said that if you added up all of the
numbers, they added... it came to about 2/3. If we believe that was based
on this approach, really, maybe the cost of an adequate education that we
would be able to fund that at the state level? I would say certainly. I would
also say that I do plem to vote for this and I am prepared to get rid of the
state property tax. It has, I think, the source of much of the divisiveness
and the confusion in the debate. I think that it is time to move on to change
our revenue structure so that we reduce our dependence on the property
taxes as a source of funding for education. I think that it should be component, but I think that it should be primarily a component for that local
share. I think that 20, 25, 33, 40 percent is a reasonable local share. I don't
think that 50 percent is a reasonable local share. So I do think that if we
ended up with an adequacy number in order of 2/3 of the total costs or
60 or 70 percent, I think that those would be reasonable regardless of how
you get there, because I think that it is plausible that we could do without 20 or 30 percent of the total costs and still do an adequate job. I don't
think that it is plausible that we could do with only half the cost.
.

SENATOR PRESCOTT: So far this morning with the amendments on
HB 351, we have voted to not increase our adequate education costs to
$1.2 billion. As I see this bill before me as an amendment to HB 351, we
want

to repeal a $400 million revenue source with no revenue source to
replace it. Therefore, I cannot vote for this amendment. Thank you, Mr.
President.

SENATOR BELOW: Senator Prescott, I heard what you said but you are
prepared to vote for the bill which gets rid of $64 million of revenue...
SENATOR PRESCOTT: I am prepared. I did vote for that bill. I did vote
HB 351.
SENATOR BELOW: And are you prepared to support revenue to fill

for

that gap?

SENATOR PRESCOTT: Yes, I am.
SENATOR BELOW: Good. Thank you.
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Senator Below, did I hear you say that if I voted
I would be voting... what was I voting

against this amendment that
against? What did you say?

SENATOR BELOW: If this is defeated... then...
SENATOR BARNES: If I vote against this...
SENATOR BELOW: If you vote against this, then the result is that you
make the state property tax permanent in state law.
SENATOR BARNES: Would you beheve that I don't think the word "perare voting to

manent" belongs in this statement? I think that for the "time being", but
not "permanent". Nothing is permanent; you can always change that at
another date, would you believe that?

SENATOR BELOW:
manent,

I

mean

I appreciate that. When I say perno determination to future acts of the leg-

believe that.

I

that there

is

islature.

SENATOR BARNES:

I

just

wanted

to clear the

word "permanent"

up.

Thank you very much.

SENATOR HOLLINGWORTH:

I have to speak for a second time because
in the debate on the statewide property tax when this was
in place. What happened was, we got down to the last... the very end of
the line. We could not go anywhere. We had teachers being pink slipped,
we had schools being threatened to be closed.
had exhausted just
about everything that we could do. In the middle of this process, the only
thing that we could put in place, because we had waited so long, was a
statewide property tax. Every person who was on that Committee of
Conference and every person who stood on this floor and in that House
over there, said that they didn't want to do the statewide property tax.
It was not of their choosing. They were doing it because they had no
other opportunity to do anything to keep the schools open. What they
said to the public was, we will do this now, but in 2003 we will sunset
the statewide property tax at the $6.60 or whatever it is, we will sunset it, and we will revisit it, and we will rethink our actions because none
of us think this is the right thing to do. There wasn't one person who
signed that Committee of Conference or stood on the floor that said that
they thought that the statewide property teix is the right thing to do. Not
one single person. So what you are doing is going back to what the people
who originally tried to get this adequacy thing out of deadlock and they
said, we are keeping a promise to our people and in 2003 the statewide
property tax will be repealed.
I

was involved

We

SENATOR

PRESCOTT: I was reprimanded once during this session, and
in a very kind manner, by Senator Barnes when I mentioned that if we
are going to raise a tax, why can't we make it sunset?
can't we put
it in law that that will change, that that will be removed? Senator Barnes
gladly told me, just like he talked to Senator Below right now, you cannot do that because you are trying to put the will of yourself on the future legislature. I now agree with Senator Barnes. That is not the right
thing to do. Thank you.

Why

SENATOR COHEN:

I

would just

like to

extend an invitation to Sena-

who would be voting against this amendment to come to my district
and talk to older people who have been in their homes for a long period
of time. Who may have bought their home fifty years ago. Now it happens to be worth a lot of money even though they don't have any income
tors

to

pay their taxes right now.

I

welcome you

to

speak

to these people.
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Speak directly to them and tell them that you are against the repeal of
You have no problem with locking it into place. Senator Barnes
doesn't like the word making it "permanent" or perpetuating it, or whatever term you want to use. You go talk to them and tell them that this
is the way that you are going to vote.
SENATOR FRANCOEUR: Senator Cohen, can you remind me how you
this.

voted on the statewide property tax please?

SENATOR COHEN: I voted against the statewide property tax.
SENATOR FRANCOEUR: I remember that Senator King had a plan in
here for a sum around $725 million which was the education plan that
he had sponsored. Was that not funded by the property tax?

SENATOR COHEN: Yes it was.
SENATOR FRANCOEUR: Did you vote
SENATOR COHEN: I did not.

in favor of that or against it?

on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Gordon.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

is

Fernald, Pignatelli, Larsen, O'Neil, D'Allesandro, Wheeler,
Hollingworth, Cohen.
The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Hearn, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 11 - Nays: 13
Floor

amendment

failed.

Senator Larsen offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

Hollingworth, Dist. 23
McCarley, Dist. 6
Larsen, Dist. 15
Below, Dist. 5

2001-1510S
09/03

Floor Amendment to

Amend paragraph

I

HB

351-FN-A-LOCAL

of section 15 of the bill by replacing

it

with the

fol-

lowing:

L RSA 186-C:18, 1-IH, V(a)-(e), VI(a),
for special education.

and VH-X,

relative to state aid

SENATOR LARSEN: As it is being passed out, 1510s, this is a test today folks, because some. ..most of these amendments so far have been
on party line votes. Yesterday, in Senate Finance, when we were discussing this bill, which unfortunately, was very late in the day and late
to be finding little details, we found a detail which Senator Gordon
agreed was in fact an unintentional change in the law. That unintentional change shows up in RSA 186-C:18. If you look at the existing bill,
the entire RSA 186-C:18 is repealed. In doing the entire repeal, you repealed a very small $300,000 program for multi-sensory impaired children who have both hearing and deaf loss entirely. This amendment
restores that very small program which is so important to multi-sen-
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sory impaired children that Senator Gordon yesterday, and he is nodding today, didn't mean to do. I know that you have been voting no on
all of these amendments, but this may be one that you really want to
open up your ears and eyes to and say yes to. It is important. It was
unintentional. When we do these things sometimes chapter laws get
changed by mistake. Don't do this mistake.

Recess.

Out of Recess.

SENATOR

GORDON: I just want to go on the record as saying that Senator Larsen is absolutely right and we did inadvertently remove the money
for the program which she mentioned. That money should be put back in
and I do support the amendment.
Question is on the adoption of the floor amendment.
A roll call was requested by Senator Fernald.
Seconded by Senator Barnes.
The following Senators voted Yes: Bums, Gordon, Johnson, Boyce,
Below, McCarley, Flanders, Disnard, Roberge, Eaton, Fernald,
O'Heam, Pignatelli, Francoeur, Larsen, Gatsas, Barnes, O'Neil,
Prescott, D'Allesandro, Wheeler, Klemm, HoUingworth, Cohen.

The following Senators voted No:
Yeas: 24
Floor

Amendment

-

Nays:

adopted.

Senator Larsen offered a floor amendment.
Sen.
Sen.
Sen.
Sen.

HoUingworth, Dist. 23
McCarley, Dist. 6
Larsen, Dist. 15
Below, Dist. 5

2001-1509S
09/03

Floor Amendment to HB 351-FN-A-LOCAL
by replacing all after section 15 with the following:
16 Adequate Education and Education Financing Commission; Duties.

Amend

the

bill

Amend RSA

198:49, IV(a) to read as follows:

Evaluate all of the elements of public education in New
Hampshire to determine which elements are essential to the provision of an adequate education and what the cost of each essential element is. Recommend the costs of an adequate education for
all students in New Hampshire by calculating adjustments for indi(a)

vidual school districts based on yearly inflation, cost of living variances,
diseconomies of scale, transportation variability, demographics, including for school districts with a disproportionate number of students who
are economically disadvantaged or have educational disabilities, and
such other factors as deemed relevant.
17 Adequate Education and Education Financing Commission; Report.
Amend RSA 198:49, V to read as follows:
V. The commission shall report its findings and recommendations no
later than December 1, 2000 and no later than December 1, 2001. The
[report] reports shall include, for each recommendation, proposed implementation schedules with timelines, specific steps, agencies and persons
responsible, and resources needed. Where feasible, all plans, measures
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and

initiatives shall be proposed as legislation or regulation so that they
have the force of law. All recommendations and plans shall be designed to be fully implemented no later than September 1, 2004.

will

18 Effective Date.
I. Sections 1, 2, 16, and 17 of this act shall take effect upon

its

pas-

sage.
II.

The remainder

of this act shall take effect July

1,

2002.

2001-1509S

AMENDED ANALYSIS
This bill:
I. Provides for a division between the instructional and operational
costs of providing an adequate public education and requires that the
state shall be responsible for the costs of instructional services provided
for an adequate education.
II. Provides that local school districts shall be responsible for the operational costs of providing an adequate education which shall include
pupil transportation, building maintenance, school district administration, extracurricular activities, and school lunch programs.
III. Decreases the rate of the education property tax from $6.60 on
each $1,000 of the value of taxable property to $4.60 on each $1,000 of
the value of taxable property.
rV. Repeals the existing prospective repeal of the education property tax.
V. Provides that the state shall fully fund school building aid payments
owed to school districts for fiscal year 2001 and makes an appropriation
from general fund revenues for this purpose.
VI. Provides for a duty for and a report by the adequate education and
education financing commission.

SENATOR LARSEN: For the past year the Senate has been looking at
adequate education and the Adequate Education Commission has been
operating. I have a floor amendment to give that Adequacy Commission
the task of evaluating the elements of a public education and using these
elements, which all of you believe are valuable today, to study them and
actually go through them in a bipartisan way, taking time, which we
haven't given to this bill besides valuable debate on the floor of this Senate today, giving time to look at each element and to determine if in fact
the elements outlined in HB 351 as amended, do in fact provide an adequate education. All last year the Adequacy Commission met on Fridays.
Approximately four hours every Friday, going through parts of adequacy
as we had set it up in previous statutes and going through those parts amd
seeing if we are doing an adequate job. The adequacy definition was determined in a bipartisan fashion with input over time. With input from
consultants. With input from data. House Bill 351 with the amendment
that we have and we will be voting on after this vote I assume, has not
had that kind of input. It didn't go through the Senate Education Committee. It went through Senate Finance yesterday. But Senate Finance is
not set up to look at the elements of an adequate education. Senate Finance is set up to look at the money behind an adequate education. If we
want to avoid being seen as a group that is solely looking at the bottom
line of education and not looking at the parts of adequacy that the court
has told us to. .if we want to stand tall and say that we have looked at what
it takes to adequately educate a child... if we want to switch the current
definition of an adequate education, which guarantees or at least promotes
every child having an opportunity to learn to read and write and do math
.

and

science... if

we want

to switch that for instructional criteria, it really
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to be examined by a group of people who will say that they will look
at those parts and those parts to see what it would cost to pay a teacher.
need that group to look carefully
I will look at transportation costs.
at every item, as we have with every other element of adequate educawill look at those parts in this committion in the current formula.
tee, which floor amendment 1509 creates, it actually does not create a
committee, it refers to the Adequate Education Committee, the task of
evaluating all of the elements of a public education to determine which
elements are essential. How can we say that we have adequately reviewed
this? How cam we say that when it has only been presented to the full body
yesterday and really has not been presented to the public, and really has
not been scrutinized by people who are experts in the field? How can we
say that we have done a good job with this?
know that our definition
of adequacy if we do nothing, stays in place until the year 2003. We have
time to look at an adequate education.
have time to review it. Are we
rushing this passage of
351 amended, our definition of adequacy and
how we pay for it? Are we rushing it to make it fit into a budget which is
due out next month or the end of this month? Are we pushing to make
those dollars fit a particular category, a particular level that we believe
should fit, so that we don't have to pay for it through any kind of signifi-

ought

We

We

We

We

HB

new revenues? I have heard Senator Gordon say that he is not and
believe that he is not. I know that he has been an advocate for instructional education all of the years that I have sat here with him. I know that
he thinks that is the right way. I know that for the past three years or
so, he hasn't had an agreement and I just wonder if we aren't agreeing
today because it fits into the budget and is that the right way to do it? Is
that a constitutional way to do it? Can you stand before the court and say
that we carefully evaluated all of the elements of public education in the
adequacy definition? We have come to decide that instructional costs are
in fact the way that you measure adequate education and instructional
costs that don't include other elements like libraries and guidance counselors and all of the things that we have brought up today piece by piece. .can
you honestly say that we know that those are not part of an adequate education or are we doing this to make that dollar figure fit into the reduced
budget that we are trying to do, so that we don't have to face up to our
responsibilities that the court gave us to pay for an adequate education? I
urge you to give the Adequacy Commission time to review this and to look
at this and report its findings by December 2001. That is the end of this
year. We are not asking for a lot of time, but we are asking for a full public airing. A full airing by all those who haven't had a chance to review
this, to come to some decisions. I urge you to vote for the amendment 1509
and to give this time to be decided. Thank you very much.
cant
I

.

SENATOR PRESCOTT:

HB

351 that sets up a committee to
have been tr5ring to locate it in
the bill. I am trying to get assistance to do that. To have an Adequacy Committee do something that is already going to be done. I think that we ought
scrutinize

itself. It is

I

believe in

already in the

bill. I

to look at that before we vote for this amendment. If I get the information
I will speak up again as to how that works in this bill. Thank you.

SENATOR BELOW: Senator Prescott, maybe you are looking for the same
I am looking for. You are sajdng that you think that there is a

thing that

committee

in the bill?

I

didn't see a

committee in the

bill

anywhere.

SENATOR PRESCOTT: It is my understanding that there is going to be
a selection process by the Senate President and the Speaker of the House
for a committee to oversee how an adequate education is supplied, ac-
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I am sorry that I don't have the information right at
This amendment was brought to my attention right now.
don't have that available.

cording to

351.

my finger tips.
I

SENATOR BELOW: Okay Thank you.
PRESIDENT KLEMM: If I may, Senator

Prescott,

it is

on page

2, sec-

tion 8.

SENATOR PRESCOTT: Thank you, Mr. President. TAPE CHANGE
SENATOR LARSEN: .year to look at how do you evaluate this set of
.

.

criteria as compared to the new set proposed in here as compared to
what exists in current law. So they are very different concepts and that
legislative oversight committee would not have the job of looking at what
is

adequate.

SENATOR PRESCOTT: May I respond in saying that maybe that is what
bill, HB 351. ..thank you.
SENATOR MCCARLEY: Senator Larsen, is it the intent of your amend-

the duties of this should be within the

...before we implement a complete change of sea in our approach
on an adequate education, that the Adequate Education Commission
spend from now until the end of the year determining that we should
make that sea change. I am using a different metaphor today, I am tired
of our other metaphors. I am doing 'sea' change approach. Do you understand my question? Is that not the intent of your amendment?

ment to

SENATOR LARSEN: That is correct. We have spent 'oceans' of time already and it is until December 1 - we have time to do this. I remind everyone that in the year 2003 is when our adequate definition expires, so
we do have time to do this. It is to review before it is implemented rather
than after it has passed.

SENATOR MCCARLEY: Thank you.
SENATOR O'HEARN: Senator Larsen,

I

am

trying to find specifically

law where that commission is, in order to review and study this
by the Adequacy Commission. Would you agree that we need to probably
take a look at those people who are not legislators and see if those are
the appropriate people at this point, with a different look at what we are
studying in that commission, the type of people that we need?
in the

SENATOR LARSEN: As you recall, because you were there with us every Friday. .we had a commission of legislators and an advisory group of
nonlegislators. We paid consultants to come in and review our adequate
standards and to give us reports on how education might be funded other
ways. We sat through hours of discussions on building Eiid and the way
that we pay for it. What we need to do is to take this bill and take a little
time with it, have the Adequacy Commission review it, and have the
Advisory Committee sitting there as well. Certainly we could call in advisors, but it is actually not necessary to revise an adequate education
before the year 2003 in terms of there is no hurry to do it, we have time
to do it. We have time to review it. Our current law doesn't expire until
the year of 2003. The only pressure on us is to pass a budget. We can
pass it using the current adequacy dollars.
.

SENATOR O'HEARN: My question is the makeup of the Advisory Commission and those people that were appointed, and if we have the appropriate appointments to the lay people that are on that Advisory Commission? As I remember working on that commission, most of those people
that came were special education and the rest of the people we called in
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ourselves. Maybe we ought to take a look at that Advisory Commission
and find the right people to work on it rather than taking the Advisory
Commission the way that we have it right now.

SENATOR LARSEN: Well you have a group of people that are fully educated on the issue. You have an Advisory Committee that certainly could
be expanded, but you have got an existing commission that is set up
to do a review. The Legislative Oversight Committee has no expertise
and it is only set up to look at it after it is implemented. We need to
look at before it is implemented. If you vote with me on this, on the
adequate... referring it to the Adequate Education Committee, we can
work on who is invited through the Advisory Committee. We can work
on that.

SENATOR O'HEARN: Are you
tive oversight

committee that

aware that we also have another legislainto adequacy? This is the third one.

is tied

SENATOR LARSEN:

I think that we can use all of the oversight that
think that we need to take time to do that oversight. I am
afraid having yesterday just seeing the bill, is not enough time to do
oversight on anything, certainly as big as what consists of... what elements compose an adequate education.

we can

get.

I

SENATOR O'HEARN: Thank you.
SENATOR D'ALLESANDRO: I rise in support of the element and to say
to my colleagues that we do have an Adequacy Commission that is in
funded by the legislature. The composition of the Advisory
special education people, there were
superintendents of schools, members of the department of Education. It
was a wide body group, with a variety of people. I think that they have
been pursuing this situation for the last two years and this would be a
good amenity for them to look at. It is in place. They have been working, they know the situation. The public input that we received on this
commission was extraordinary. A lot of dedicated people came up every
week. I served on that commission for a couple of years... that came up
every week and gave their input. I thought that it was very important
and it was very insightful. I don't see how this could hurt us in any way.
The more people that look at the problem, the better the chance of solvplace. It is

Committee was much more than

ing

Thank

it.

you.

on the adoption of the floor amendment.
was requested by Senator Barnes.
Seconded by Senator Pignatelli.
The following Senators voted Yes: Below, McCarley, Disnard,
Question

A roll

is

call

Femald,
Cohen.

Pignatelli, Larsen, D'Allesandro, Wheeler, Hollingworth,

The following Senators voted No: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas,
Barnes, Prescott, Klemm.
Yeas: 10
Floor

amendment

-

Nays: 13

failed.

SENATOR FERNALD:

I agree with Senator Gordon that this has been
a debate that we need to have. I tend to agree with
Senator Gordon that we should be looking at the inputs approach, the
market basket approach here. I think that there are big gaps here. I

a great debate.

It is
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don't understand how... let me start over again. We have had this long
debate, and the positions of the Republicans in this Senate is that an
adequate education does not include heat. Does not include lights. Does
not include library. Does not include principals. Does not include anykind of administration or guidance or school buses. I don't think that is
consistent with what the Supreme Court has asked to do when they said,
"identify the essential elements of an adequate education." I have tried
to understand why the votes have gone the way that they have. Actually I think that we have heard the answer way back at the beginning.
Because what we were told was there are elements of the education that

our children need that aren't part of adequate. But an adequate educasomething less than the education that our children need. I agree
that the constitution of this state is not at war with common sense, but

tion is

Thank you.
SENATOR GATSAS: Senator Fernald, do you think

this bill

is.

education

is

that an adequate
about a vote on an income tax for $824 million adequacy

number?

SENATOR FERNALD: I am not even sure I understand your question.
SENATOR GATSAS: My question is, that I beheve that you said that the
adequacy number of $825 million came about because you were looking
on an income tax. Do you believe that that is what we should
be voting for in this room?

for a vote

SENATOR FERNALD: The vote that we had two years ago was a vote to
keep the schools open and the question w^as, is there any funding mechanism that we can find and a number that we can find that would keep the
schools open? Even if it wasn't what many thought, most thought, was the
adequacy figure that we should be voting on. That is how it came up.

SENATOR GORDON: Again,

a long debate. I don't want to drag it out,
think that if anybody is looking for perfection, I don't think that
we are going to find it. I know that when we passed the current adequacy plan, we immediately discovered that there were problems with
the plan. In fact, it raised more money at the time than was expected,
and we had to go back immediately and correct it and bring it back to
$825 million. We have been correcting the current plan ever since it
was in place. Is this plan absolutely perfect? I am not sure that it is.
It is not perfect because human beings are not perfect and I am not
sure that we can ever put together something perfect. The question is,
does it solve a particular purpose? I think, yes, it does solve a purpose,
at least in my mind, and a purpose that I believe in and I have believed
in for a long time. That is that we shouldn't be just sending money out
to schools. We should be sending that money out with a purpose. We
should be giving the people who are raising the funds, who are giving
their hard earned money, the ability to understand what it is that they
are paying for. That they are paying for teachers. That they are paying for classroom materials. The things that an ordinary person on the
street believes that are important in bringing out education. Is heat
important? Is transportation important? Yes they are, but at some point
in time, you have to make a division of costs. A division of costs between
what the local district is going to pay for and a division of costs that
the state is going to pay for. I believe that this is a reasonable, common sense approach. I believe that it is the type of approach that the
majority of people in our state can look at and agree with. Will it be
changed in the future? Yes, I think that it probably will be changed in

but

I
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I think that any plan that we might adopt Eind we might have
will be changed in the future. I would just urge
colleagues to vote
for it, consider voting for it. Remember, the issue isn't the total number,
it is the total amount of new money that we are sending out to districts
we are sending it. This is going to send a lot more money
and to
to those districts that have the greatest need to provide for those kids,
to make a difference in the quality of education in the state.

the future.

my

whom

SENATOR HOLLINGWORTH: When we had one of our breaks, SenaGordon came over and reminded me that my towns in 2003, Hamp-

tor

ton and Hampton Falls would be much better off. I appreciated him
reminding me, at least in his opinion, that that was going to be the
case. I represent district 23. I represent donor towns and I represent
receiver towns. I have a problem in coming to the same calculation that
Senator Gordon does. Right now, my town, even though it is a donor
town, Hampton and Hampton Falls and North Hampton and some of
the others, receive catastrophic aid. They also receive building aid even
though they are donor towns. With this piece of legislation they won't
receive that because it will be lumped into the adequacy and they are
not going to get anything more than the calculation of what so many
teachers are, and they have been short changed on the teachers. So I
can't see... and I think they are pretty smart... like Senator Gordon says
"reasonable people." I think that my people in Exeter and all of the
other towns are reasonable people. They are going to know that they
are getting less money. In fact, this bill reduces the cost of an adequate
education to $840 million in 2003 and $41 million less in the current
law in 2002, and $147 million less than the House has approved for 2003.
Since the $840 million includes $42 million of existing catastrophic and
building aid, the total package amounts to $778 million, $147 million
less than the House. So you know, you can apply whatever numbers,
is not what this is about. What this is about is shifting down
the cost of an adequate education and... education isn't going to go down.
We know the cost is going up. There are more students, there is more
costs. Teachers costs go up. There is no way that we can fool the public that this is going to take and ...somebody has to pay the bill. If you
have an increased cost in teachers and you got an increased growth in
students, the costs has gone up. If the state is pa>ang less, and there
is only one other way to pay, that is going to be at the local property
tax level. As long as this bill and this body sat here today, and refused
to repeal the repeal of the statewide property tax, my districts and your
districts are all going to be there because that is the only place that
they can raise the money. Every time that they need money... oh here,
here are new dollars... oh well those new dollars have not been identified yet, we have no idea what those new dollars are. We were told that
we couldn't talk about money because we don't have the money to talk
about I guess, I don't know why it isn't part of the discussion, but I
think that it would. So I want to make it clear for the record, for my
districts and the rest of your districts, this is not going to save them
money. They will pay a higher property tax.

but that

SENATOR FERNALD: A moment ago Senator Gordon said that "this is
not about the total dollars, this is about the dollars that we send back
to the schools." He couldn't be more wrong. Our obligation is to fund
adequacy. It is not to send more money to the towns than we used to. If
that is all that we had to do, then we can reduce the statewide property
tax to zero instead of adequacy at $425 million and go home. That is not
going to do it anymore than this is going to do it.
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SENATOR LARSEN: I can't help but feel that we are doing the wrong
thing here today, and I think that we are doing it in a hurry, and you
have already heard that from me. I have to stand up and say that despite news reports to the contrary, when I look at my district, I see $3.5
million less in aid than in the past... or if we stayed with the current law.
When I look at those kind of figures, and I see that a $1.64 will be added
on to my local property tax, even under a conservative estimate, not
taking into effect what happens when the statewide property tax goes
down to, and we add that in. I don't see that this is good for anybody,
not the schools, not the local property taxpayers, not the state. I am
voting no on this and I just had to make that statement. Thank you very
much.

SENATOR DISNARD: My only concern is... one of my concerns is, I don't
know who to ask the question of. In 2003, a school district that has borrowed money and sold bonds for building projects, the state told them
how much money they are going to receive, the percentage to pay off
those bonds each year... if this doesn't come through for each of those districts, who is responsible for the money that they did not receive? Doesn't
the state have a contract... a verbal contract with these communities? I
just want to point that out.

SENATOR GORDON:

This

bill

doesn't change the current building aid

we have. Senator Disnard.
SENATOR DISNARD: For those who have already borrowed?

obligations that

SENATOR GORDON: That is correct.
SENATOR DISNARD: Thank you.
Question

A roll

on ordering to third reading.
was requested by Senator Barnes.

is

call

Seconded by Senator Gordon.
The following Senators voted Yes: Burns, Gordon, Johnson,
Boyce, Flanders, Roberge, Eaton, O'Heam, Francoeur, Gatsas,
Barnes, Prescott, Klemm.

The following Senators voted No: Below, McCarley, Disnard,
Femald,
Cohen.

Pignatelli, Larsen, D'Allesandro, Wheeler, Hollingworth,

Yeas: 13

-

Nays: 10

Adopted.

Ordered to

third reading.

SUSPENSION OF THE RULES
Senator Francoeur moved that the Rules of the Senate be so far suspended
as to allow HB 351 to be ordered to third reading and final passage at
the present time.

Adopted by the necessary

2/3 vote.

Third Reading and Final Passage
351-FN-A-L, requiring the state to fully fund school building aid
payments for fiscal year 2001 and making an appropriation therefor.

HB

SENATE JOURNAL

7

JUNE

2001

823

SPECIAL ORDER
HB 412, relative to requiring the public higher education study committee to study the feasibility of granting of state franchise rights to providers of on-line education courses. Education Committee. Vote 4-0. Ought
to pass, Senator O'Hearn for the committee.

SENATOR O'HEARN: House Bill 412 deals with the growing field of distance learning and online education. Educational institutions both inside
and outside of New Hampshire are expanding the availability of courses
in nonclassroom settings. This has raised a number of issues. Are these
courses accredited? Should transcripts distinguish between traditional
classroom and nonclassroom courses? House Bill 412 directs the public
higher education study conunittee to study the feasibility of granting state
franchise rights to providers of online education courses. It is expected
that this study will help to provide the legislature with guidance as we
deal with this growing issue in the coming year. The Education Committee unanimously supports this bill and asks for your vote. Thank you.
Adopted.
Senator McCarley offered a floor amendment.

2001-1437S
04/09

Floor Amendment to

Amend

the

AN ACT

title

of the bill by replacing

HB

412

with the following:

requiring the public higher education study committee to study
the feasibility of granting of state franchise rights to providers of on-line education courses and requiring the state to fully
fund school building aid pa)rments for fiscal year 2001 and

making an appropriation

Amend

it

therefor.

by replacing all after section 2 with the following:
3 Fiscal Year 2001 School Building Aid Payments. Notwithstanding
RSA 198:15-e, the state shall provide the sum of $2,000,000 which shall
be used to fund 100 percent of school building aid pajnnents to be disbursed to the school districts of the state in fiscal year 2001.
4 Appropriation. The sum of $2,000,000 for the fiscal year ending June
30, 2001 is hereby appropriated to the department of education for the
purpose of providing 100 percent funding of school building aid pa5rments
for fiscal year 2001. The governor is authorized to draw a warrant for said
sum out of any money in the treasury not otherwise appropriated.
the

bill

5 Effective Date. This act shall take effect

upon

its

passage.

2001-1437S

AMENDED ANALYSIS
This bill requires the public higher education study committee to study
the feasibility of granting state franchise rights to the providers of on-line
education courses and requires that the committee include, in its next
regularly scheduled report to the general court, its findings and recommendations on this matter and provides that the state shall fully fund
school building aid payments owed to school districts for fiscal year 2001
and makes an appropriation fi-om general fund revenues for this purpose.

SENATOR MCCARLEY:

have a floor amendment. We were supposed
sake of anybody being short tempered at this
point in time. They have the floor amendment up front and ask this be
handed out. I will do this very quickly. This is a floor amendment which
to do

it

last

week,

for the

I
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moves the language originally on HB 351, which we spent some time on
today. That bill started out as a fast tracked House Bill sponsored, I
believe, by the Chairman of the House Education Committee, Representative Henderson, fully supported by House Finance as well, to make
whole our communities that were shorted by a shortage of building aid
dollars for the biennium that we are about to end. There was complete
support in the House for taking this approach. I reaffirmed today, with
House Finance, their feeling that this needs to happen. This is a commitment that we should have made, that we did make and we need to
fulfill. The cost is $2 million to be taken out of sums otherwise not appropriated that apparently we're currently running a general fund surplus in our budget. This isn't very complicated. I just thought that it
might be helpful to people to be able to see what their building aid dollars were. Let me start all over. I should have made this more clear,
obviously. We have a floor amendment. The floor amendment is 1437s.
With that floor amendment, which speaks to building aid, I am also
passing out for you, so you will be aware of what every one of your communities is actually shorted in terms of building aid this year. I thought
that it might be a nice reference point for everyone. In the hearing that
you had in Senate Finance, this information was given to Senate Finance. I was concerned that everyone might not have had a chance to
see it. So I thought that it would be good for everybody to be able to see,
if we go ahead and put this floor amendment on this other bill, which
is a very non-confrontational bill, we can send it to the House, get immediate concurrence, because they have been expecting this for about
two months, and we can guarantee that our communities get their building aid. I am not suggesting that we might not, on midnight June 30,
think that HB 351 with this and the piece that we voted on today night
not pass. .but I think that we could, at a minimimi, guarantee what many
of our local communities have been expecting for several weeks, the commitment that they are going to be made whole in terms of building aid.
That is the entire intent of this floor amendment. I would encourage you
to consider supporting it.
.

SENATOR BARNES:
ready talked

to

Senator McCarley, did I hear you say that you alHouse Finance and they have no problem with this piece

of legislation?

SENATOR MCCARLEY: That is, I spoke specifically with the chair of
House Finance today who indicated to me that there is no question that
HB 351, in its original form, was to be a fast-tracked piece of legislation,
to let communities know that indeed they are going to be made whole
on their building

aid.

SENATOR BARNES: Would you believe that I believe that we don't need
this because we already have it in 351 and I am sure that 351 is going
to

make

it all

the

way through?

SENATOR MCCARLEY: Senator Barnes, I am going to respectfully say
that I cannot feel as certain as you do about the rest of 351 and I think
that therefor, that we should take the safe road in terms of guaranteeing our communities, which have already spent this money. Their budgets are already out this money. They should be made whole and they
should know that now.
SENATOR BARNES:
Recess.

Out of Recess.

I

appreciate your opinion.
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SENATOR GORDON: In regard to the amendment which is currently
pending, I just want to indicate that I am the sponsor of the original bill
for the $2 million and I know how important it is and how important it
is to my school districts. I just want everybody to know that there is no
way in the possible world that I am not going to make sure that that $2
million isn't appropriated by the end of session, and that $2 million doesn't
go out to the districts where it is needed. So I just want to provide assurance. I believe that I have assurance from my Republicaui colleagues that
that is in fact going to happen. The question is, whether or not we should
amend this bill to put it on there. What I would like to say is, we have
had a long debate over 351 today... I have no idea whether the House will
accept the education funding plan or not. I hope that they will and that
they will be convinced that it is the right thing, but if they don't, I certainly want to provide my assurances to the entire body that that $2 million is going to pass, so I am going to vote against the amendment right
now, but I am going to provide my assurances that that $2 million is going out to those communities.

SENATOR MCCARLEY:

Senator Gordon, could you explain to me then
wouldn't go ahead and do this, having had some assurance that
this will not run into any issues at this point in time with the House?

why we

SENATOR GORDON:

Simply because

I

think that

it is

imnecessary, Sena-

tor McCarley.

SENATOR LARSEN:

Senator Gordon, you

may believe that it is

unnec-

essary, but what would happen if the bill gets held up in the House and
in fact they don't agree with your plan for education, and then state aid
to education increases don't happen, and we all go home? I think that
nonit is smarter to. .don't you agree, it's smarter to put it on this bill?
controversial bill and get it signed into law before it gets into any kind
of debate between the Senate and the House?

A

.

SENATOR GORDON:

wanted it passed a long time ago but, we
.my sense is that what will happen is, it
will
bill. The House is going to make an assessment in
regard to the educational funding package. The worse case scenario will
be a committee of conference and we know that the House already supports the $2 million funding. One of the reasons that it has been so late
in happening is because the House took so long to figure it out. I am convinced that it will pass and I am going to vote against the amendment.
where it
go over on the

have got

to

is

Frankly

I

right now.

.

SENATOR HOLLINGWORTH: A week ago Friday, Senator McCarley and
spoke with you, I believe. Senator Klemm, and you said that there was
no attempt to keep this piece of legislation as hostage on 351. I believe
that is true. I believe that you would tell me the truth. I do believe that,
but, there is... our communities have... are out this money. They have been
waiting for it. They thought that they were going to get this a long time
ago. Senator Gordon said the same thing. I think that we send them a very
bad message if we don't take action on this today and send them the
money, that they have every reason to believe. .now this other bill, HB 351,
whether Senator Gordon has so much faith that the House is just going
to "Slam Dam, Say that is a great piece of legislation" and send it out, I
have a little bit of doubt in my mind. I think that they are going to have
just as many questions as this body did. I would urge the body to give the
communities the money that they have spent and that they are out and they
have been waiting for. It just doesn't m£Lke any sense why we wouldn't do
it. Talking about a reasonable person doing the reasonable thing.
I

.
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SENATOR MCCARLEY: I am having trouble getting this one. I really am
trying to sort of proceed ahead even though it is five o'clock and we have
been here. .1 didn't even ask us to repeal it fi-om 351 which we passed. That
came over and it will still be there too, but we can pretty much guarantee ourselves that this is an issue that we don't have to think about anymore. It happens and it is sending the right message. I do wonder. .1 don't
think that we have to be in a 13-10 on this one. I am having trouble why
we need to be. We all believe that we should do something. We have a bill
that there are no issues with and the House in general has been waiting
on this to come back. My understanding is that they sent it over. It was
chosen to be held in Senate Finance, never even came to Senate Education. I don't know anything about that except that I know that is what I
was told. So the issues about how it took them forever, don't know. All that
.

.

know is that. .certainly I have been asked about it by House Finance and
House Education. Thank you.
SENATOR FERNALD: Senator McCarley asked a question and I wanted
to answer it for her because she doesn't understand this and I do. See,
I

.

Senator McCarley, after your name is the letter "D". And your name is
also on this amendment, and they don't want you as a "D" to get any
credit for bringing this issue forward to passage. We kill this and at some
later date, somebody with an "R" can push this forward. Now you understand.

SENATOR BARNES:
have the right

to

Senator Fernald, I appreciate the fact that you
your opinion, but I think that is way out of line. I

think that is way out of line, Senator. The fact that R's and D's have
nothing to do with what we are doing today. That is not a fair statement.

Recess.

Out of Recess.
I would like to apologize for my early partisan
outburst, and just say that like Senator Gordon, I stand ready to pass
this - whatever means are at our disposal sometime before the 30* of
June. Thank you.

SENATOR FERNALD:

SENATOR BARNES: Senator Fernald, would you believe that after that
statement I took you off of my Christmas card list, but now you are back
on it. Thank you very much.
Question

is

on the adoption of the floor amendment.

Recess.

Out of Recess.

A roll

call

was requested by Senator McCarley.

Seconded by Senator HoUingworth.

The following Senators voted

Yes: Below, McCarley, Disnard,

Fernald, Pignatelli, Larsen, Gatsas, D'AIIesandro, Hollingworth,

Cohen.
The following Senators voted No: Bums, Gordon, Johnson, Boyce,
Flanders, Roberge, Eaton, O'Hearn, Francoeur, Barnes, Prescott,

Klemm.
Yeas: 10

Amendment failed.

-

Nays: 12
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third reading.

HB 679,

establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12. Education Committee. Vote 3-0. Rereferred, Senator McCarley for the committee.

SENATOR MCCARLEY: As

luck would have

it, I

have misplaced this

piece of legislation. It has to do with after school care. The Committee on Education felt that because the Kids Cabinet is doing a lot of
work on this issue, that we would like to take advantage of having
some discussions with them. So the motion on this bill is to rerefer;
however, I am going to ask this body's indulgence and ask you to vote
down this motion of rereferral, for the purposes of having an ought
to pass motion, for which I would then like to add a floor amendment
to, relative to another very serious issue about children and learning,
involving a learning initiative, which I will then, if all of that happens, absolutely commit to requesting the rereferral, so that Senate
Education will have the opportunity to have language in front of it
working on early literacy. I realize that this is kind of complicated and
I know that it is late in the day, and I am requesting indulgence, but
at this point in time, that is what I would like to do. So I would ask
for a 'no' motion on the rereferral. I would be happy to talk more later.

SENATOR O'HEARN:

I am in favor of turning down the rereferral moprovided that at the very end, after the amendment is offered, we
go back to a rerefer.

tion,

Question
Motion

is

on the committee report of rereferred.

failed.

Senator McCarley moved ought to pass.

SENATOR MCCARLEY: I would now like to ask for an ought to pass
motion on a commission to study after school care for children. The reason that we need an ought to pass motion is that I have a floor amendment, which will be speaking to looking at policy to put in place, some
early learning programs and early literacy programs in the state of New
Hampshire. I am not asking this to pass those early literacy programs,
I am asking for the ability to put those on with the floor amendment,
which I will then rerefer this entire package to Senate Educaction.
Adopted.
Senator McCarley offered a floor amendment.

2001-1492S
04/09

Floor Amendment to

Amend

the

AN ACT
Amend

title of

the

bill

by replacing

it

HB

679

with the following:

establishing a commission to examine models of out-of-school
care for children in kindergarten through grade 12 and implementing an early literacy and reading improvement initiative.

the

bill

by replacing

all after

section 7 with the following:

New Chapter; Early Literacy and Reading Improvement. Amend
RSA by inserting after chapter 193-F the following new chapter:
CHAPTER 193-G
8

EARLY LITERACY AND READING IMPROVEMENT
193-G: 1 Purpose. The general court finds that in order to implement
New Hampshire's policy of providing all pupils with the opportunity to
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acquire an adequate public elementary and secondary education, it is
essential that by the end of grade 3 every child is reading independently
at grade level. To this end, the general court enacts a program of professional development £ind support for 2 groups of adults who impact the
child's reading skill: primary school teachers, and the parents and early
child care providers who care for and educate preschool children.
193-G:2 Definitions. In this chapter:
I. "Commissioner" means the commissioner of the department of education.
II.

"Department" means the department of education.

"Early child care providers" means individuals who are paid to
provide care and education to children from birth through age 5 that are
not enrolled in a primary school.
IV. "Early childhood specialist" means an experienced teacher who,
by virtue of specialized training, appropriate experience, and demonstrated success has the knowledge and skills necessary to provide early
learning and reading assistance to other individuals.
V. "Fund" means the early literacy and reading improvement fund
established in RSA 193-G:4.
VI. "Pre-school children" means children from birth through age 5
that are not enrolled in a primary school.
VII. "Primary caregivers" means parents, guardians, and others with
primary responsibility for the child.
VIII. "Primary school" means a school that includes grades K-3 or
III.

any grouping

thereof.
IX. "State board" means the state

board of education.
193-G:3 Comprehensive Early Literacy and Reading Improvement
Initiative. The department of education shall provide evidence-based,
outcome-proven support and education to the primary caregivers, early
child care providers, and primary school teachers and administrators
that shape the language and literacy development of children through
the end of grade 3.
I. Through the eairly literacy and reading improvement initiative, the

department

shall:

Provide primary school teachers and administrators with structured, outcome-proven, school-wide professional development in reading
instruction, through the use of intensive summer institutes, regional
meetings, and reading specialists who will provide follow-up activities
and continuous technical assistance during the school year.
(b) Provide early childhood providers with access to early childhood
specialists who will provide outcome-proven instruction and support in
the development of early literacy in pre-school children, and scholarships
to participate in college credit courses in the development of early literacy in pre-school children.
(c) Provide primary caregivers with an outcome-proven program
that utilizes school-linked parent educators to provide information and
examples, and demonstrate to primary caregivers the key elements in
developing the young child's early literacy knowledge.
(a)

II.

The department

shall:

Involve institutions of higher education in partnerships to better prepare new teachers to deliver outcome-proven, early literacy knowl(a)

edge and

skills and reading instruction.
Coordinate opportunities for local school districts, the department of education, the department of health and human services, institutions of higher education, early child care providers, and parents to
(b)
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work together
tion to

to deliver high-quality, outcome-proven reading instrucprimary school children and age-appropriate early literacy in pre-

school children.
III.

The department

shall be responsible for evaluating the educa-

programs set forth in this section.
193-G:4 Early Literacy and Reading Improvement Fund.
I. There is established an early literacy and reading improvement
fund in the department of education. This fund shall be used for the
tional impact of the

purpose of providing developmentally appropriate literacy instruction
and support to primary care givers, and early child care providers. The
content of this early literacy instruction shall be aligned with professional development in reading instruction in public primary schools. This
fund shall be nonlapsing and shall be administered by the department.
For each of the fiscal years beginning July 1, 2001, and July 1, 2002, 1/
3 of one percent of the statewide cost of providing an adequate education for that fiscal year, as calculated in accordance with RSA 198:40, III,
shall be transferred from the education trust fund to the early literacy
and reading improvement fund with approximately equal parts supporting primary school professional development and preschool early literacy
and support. Beginning July 1, 2003, and each July 1 thereafter, 2/3 of
one percent of the statewide cost of providing an adequate education for
that fiscal year, as calculated in accordance with RSA 198:40, III, shall
be transferred from the education trust fund to the early literacy and
reading improvement fund. Moneys transferred to this fund shall be in
addition to the funds required to distribute adequate education grants
to school districts pursuant to RSA 198:42. The governor is authorized
to draw a warrant from the education trust fund to satisfy the provisions
of this paragraph.
II. To carry out the purposes for which this fund is established, the
department is authorized to use the amounts transferred to the fund
to provide early literacy and reading improvement assistance, including grants, to local school districts as well as to administer the fund,
to develop and provide research-based programs and courses, and to
provide technical assistance and professional development activities
through grants, contracts with consultants, and the employment of individuals to fill authorized, permanent positions. The funds shall be
used for no other purposes.
III. For the fiscal year beginning July 1, 2001, and each fiscal year
thereafter, grants to local school districts shall be used to address the
areas specified in RSA 193-G:4, as well as other demonstrated needs related directly to early literacy and the improvement of reading. In administering the early literacy and reading improvement grant program, the
department shall be responsible for the following:
(a) Establishing forms and procedures for districts to use for the
development and submission of early literacy and reading improvement
grant requests, including:
(1) A detailed plan and budget, with the opportunity to request
up to 3 years of financial assistance for both primary school professional
development and preschool/caregiver components; and the further opportunity to apply for additional assistance based on demonstrated need.
(2) An assurance that grant funds will be used only to supplement and not supplant on-going local efforts.
(3) A description, if applicable, of how grant activities were
planned in consultation with and will be implemented in coordination
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with the department of education, the department of health and human services, institutions of higher education, early child care providers, and primary care givers.
(4) A delineation of the geographic area to be served by the project.
(b) Providing assistance to districts in the development of grant
requests.

Establishing an equitable grant review process that:
Includes an evaluation of each proposal's adequacy, educational appropriateness, and cost effectiveness, and the extent to which
additional revenues are required to implement the proposed plan and
(c)

(1)

activities.
(2) Gives priority to districts with lower-performing schools in
reading that have satisfactorily addressed the review criteria in subparagraph (1) and are proposing reasonable efforts to address early literacy
needs or improve reading performance.
(d) Reviewing grant requests and forwarding them to the commissioner and the state board with recommendations for approval, including level of funding and geographic distribution.
(e) Distributing grant payments to school districts in accordance
with the payment schedule specified by the commissioner in the district's
grant approval notification.
(f) Monitoring the implementation of funded plans and activities.
9 School Money; State Aid for Educational Adequacy; Education Trust
Fund Amended. Amend the introductory paragraph of RSA 198:39, I to
read as follows:
I. The state treasurer shall establish an education trust fund in the
treasury. Moneys in such fund shall not be used for any purpose other
than to distribute adequate education grants to municipalities' school
districts pursuant to RSA 198:42, [an4] to provide education property tax
hardship relief under RSA 198:55 and to fund the early literacy and
reading improvement fund established in RSA 193-G:4. The state
treasurer shall deposit into this fund immediately upon receipt:
10 Effective Date. This act shall take effect July 1, 2001.

2001-1492S

AMENDED ANALYSIS
This bill establishes a commission to examine existing and proposed
models of out-of-school care for children in kindergarten through grade 12.
The bill also implements an early literacy and reading improvement
initiative.

SENATOR MCCARLEY:

I

beHeve that they are going to pass out a

floor

amendment on early literacy. Again, I am not asking people to spend
time now on this. This is basically work that came out of the early literacy work that the House Education Committee has been doing. The
original language, I believe, part of it was in the excel version, and part
of it quite frankly, is in Senator Gordon's bill that we worked on earlier.
I am just asking for the opportunity for us to get this to Senate Education in a rereferred manner to work on it over the summer. Thank you.

SENATOR O'HEARN: I think that as we stand here at the checkout
counter of adequacy, the only thing that I want to bring out of this and
address this concern is in the first statement of purpose. That the general court finds that in order to implement New Hampshire's policy of
providing all pupils with the opportunity to acquire an adequate, public, elementary and secondairy education... and it goes on... it is essential.
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This also goes on that this is, as you see on line 17, primary school
teachers and parents and early childcare providers. I want this body
to be aware that this does not mean that we are going to be adding
early literacy... adequacy for early daycare providers and parents to the
adequacy formula. That has been a very controversial piece in the Adequacy Commission as well as the House. This is only to study this piece
and it is not to study as to increase our market basket approach of adequacy to add this other piece of early literacy.

SENATOR FRANCOEUR:
birth to age five,

is

that

Senator McCarley, does this study those from

what the intention

of this is?

SENATOR MCCARLEY: Actually the early literacy work that has been
done, that again was in both the excel program presented by the Governor as well as the work in Representative Kurk's legislation that was
retained in House Finance. Both of those pieces of legislation involved
looking at early literacy from birth through grade three. Aiming towards
the goal that we have all talked about, the need for children to be able
to read on grade level, by grade three, to guarantee that they keep up
with their peers. So in that sense, yes, this is a program that involves
what we now know about when children start to learn, which is at birth.
There are some very specific programs in here. Again, my purpose, Senator Francoeur, is to give the Senate Education Committee the opportunity to do some work on it while House Finance was doing the same
amount of work, and make sure that hopefully, next year we can start
looking at some early learning initiatives in New Hampshire. You will
have full opportunity to reject those if you don't like them.

SENATOR BOYCE:

Mr. President, I am very troubled by this. Even acto put this on so that it can be studied. I see on
page two at the bottom, starting with Hne 28, there is established, an early
literacy and reading improvement fund in the Department of Education.
This fund shall be used for the purpose of providing developmentally
appropriate literacy instruction and support for primary caregivers and
early childcare providers. This is. .further on. .it is to be funded from the
adequacy... this... if we vote today for this amendment, we are voting to
put pre-kinderg£irten children into the statewide adequacy situation. I will
be voting no and I will be requesting a roll call. Thank you.
cepting this

amendment

.

.

on the adoption of the floor amendment.
A roll call was requested by Senator Boyce.
Seconded by Senator Below.
The following Senators voted Yes: Burns, Gordon, Below,
McCarley, Flanders, Disnard, Fernald, O'Hearn, Pignatelli,
Larsen, Gatsas, Prescott, D'Allesandro, Klemm, Hollingworth,
Cohen.
The following Senators voted No: Johnson, Boyce, Roberge, Eaton,
Question

is

Francoeur, Barnes.
Yeas: 16
Floor

-

Nays: 6

Amendment adopted.

Senator McCarley moved to rerefer.

Adopted.

HB

679

is

rereferred to the Education Committee.

832
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HB 726-L, relative to change of school assignment and transfers of public

Ought

school pupils. Education Committee. Vote 3-0.
for the committee.

to pass

with

amendment, Senator O'Hearn
2001-1286S
04/09

Amendment

to

HB 726-LOCAL

Amend the introductory paragraph of RSA 193:3, Ill(a) as inserted by
section 2 of the bill by replacing it with the following:
III. (a) Each school board shall establish a change of school assignment
policy, based on the best interest of the pupil, authorizing the superintendent to reassign a pupil from the public school to which he or she is currently assigned to another public school, or to approve a request from
another superintendent to accept a transfer of a pupil from a school district that is not part of the school administrative unit, without further
approval from the school board, provided that the following conditions
are met:

SENATOR O'HEARN: House Bill 726 as amended, deals with the process used to change which school a pupil is assigned to. Under current
law, the person having custody of a child may apply to the local school
board for a change of school assignment if they believe that the current
assignment will result in manifest educational hardship. If the school
board agrees to a change of assignment to a school in another district,
then the sending district must pay tuition equal to the per pupil operating cost of the receiving district. That may be the law, but it is not
always the way that the transfers are actually handled. The committee
heard testimony that in many cases, school district superintendents, not
school boards, regularly handle pupil transfers and that tuition is often
negotiated to meet local circumstances. House Bill 726 puts into public
law what is happening in schools today. Under this law, school boards
would adopt a policy so that superintendents can handle pupil transfers
provided that parents agree, both superintendents involved agree and
the reassignment is in the best interest of the child. Total reassignments
are now less than one percent of a total enrollment. .excuse me, not now,
but total reassignments are then less than one percent of total district
enrollment and less than five percent of each school district's enrollment.
The Education Committee unanimously supported this bill as amended
and asks for your vote of ought to pass.
.

SENATOR D'ALLESANDRO: I rise to speak against the motion. I am a
member of the school board of the largest city in the state and I have been
on that school board for the last ten years. While on the Education Committee in the Senate, this bill came before us and we had ample testimony
from superintendents that the practice of transfers is now in place. It has
been done without problems. We had the person from our district talk
about it. It is done. School boards know about it. School boards are able
to do it. I don't know why we have to put this into law. The local boards
are in control. They do what has to be done. It seems to me that in this
piece of legislation, "best interest of the student" is really what is in the
best interest of the student? It is not identified. That is a decision that is
made at the local level and to put that into law, I just don't believe that
it is consistent. We don't have a problem with it. We have 17,500 students
in our district. We have three high schools. We do transfers and we do it
with the high school level, we do it at the middle school level, we do it at
the elementary school level. I have seen nothing in the years that I have
been on the school board that would lead me to believe that this legisla-

